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Mission: Rick Scott 
Governor To protect, promote & improve the heallh 

of all people in Florida through integrated 
state, county & community efforts. Celeste Philip, MD, MPH 

Surgeon General and Secretary 

Vision: To be the Healthiest State in the Nation 

Via electronic transmission 

Bill's Nursery, Inc. 
30210 SW 2051h Avenue 
Homestead, FL 33030 
donovan@plantlife. farm 

July 13, 2018 

Re: Request for Medical Marijuana Treatment Center Registration 

Dear Bill's Nursery: 

The Florida Department of Health ("Department") is in receipt of correspondence dated June 21, 2018 
and June 26, 2018 requesting the registration of Bill's Nursery ("Bill's") as a medical marijuana 
treatment center pursuant to section 381.986(8)(a)2.a., Florida Statutes (F.S.), which provides: 

As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, 
and scored by the department and which was denied a dispensing 
organization license by the department under formers. 381.986, Florida 
Statutes 2014; which had one or more judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under formers. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 
(Emphasis added). 

Therefore, the threshold criteria to be a qualified entity for registration as a medical marijuana treatment 
center are as follows: an entity must have been evaluated and scored by the department and denied 
licensure under the former section 381.986, F.S. (2014), and either(1) had a pending challenge to the 
denial of its licensure as of January 1, 2017 or (2) had a final ranking within one point of the highest 
ranking applicant in the region for which it applied. 

Upon review of the correspondence referenced above and the final score of each applicant under 
former section 381.986, F.S. (2014), the Department finds that Bill's was scored by the Department and 
denied licensure, but fails to meet either of the remaining criteria for registration as a medical marijuana 
treatment center. 1 Bill's did not have a pending challenge to the denial of its licensure as of January 1, 
2017 and did not have a final score within one point of the highest scoring applicant in its region. 

1 Because Bill's did not meet the threshold criteria for registration, it is unnecessary for the department to make 
any findings as to whether or not Bill's "meets the requirements" of section 381.986, Florida Statutes or Bill's 
demonstration and documentation of its ability to cultivate within 30 days of registration, as required b;t law. 

Florida Department of Health 
Office of Medical Marijuana Use 
4052 Bald Cypress Way, Bin M-01 • Tallahassee, FL 32399 
PHONE: 850/245-4657 
FloridaHealth.gov 

• 
Accredited Health Department 
Public Health Accreditation Board 
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Bill's Nursery 
Page 2 of3 
July 13, 2018 

For the foregoing reasons, Bill's Nursery's request for registration as a medical marijuana treatment 
center is denied. 

~/L----t/z-~~-.. ---··· 
Christian Bax / 

cc: Nichole Geary, General Counsel 
nichole.geary@flhealth.gov 

Vel Freedman, Boies, Schiller, Flexner LLP 
vfreedman@bsfllp. com 

Director 
Office of Medical Marijuana Use 
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Bill's Nursery 
Page 3 of3 
July 13, 2018 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be 
mailed to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, 
FL 32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row 
Blvd., Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such 
petition must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-
106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

BILL'S NURSERY, INC. 

Petitioner, 

v. 

FLORIDA DEPARTMENT OF 
HEALTH 

Respondent. 

--------------------------~/ 

DOAH Case No.: 

PETITION FOR ADMINISTRATIVE HEARING 
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Pursuant to sections 120.569 and 120.57, Florida Statutes, Rule 28-106.201, Florida 

Administrative Code, U.S. CONST. amend. XIV and FLA. CONST. art. I, § 9, Bill's Nursery, Inc. 

("Bill's") hereby respectfully files this Petition for an administrative hearing to contest the 

Department of Health's denial of Bill's request for registration as a Medical Marijuana Treatment 

Center ("MMTC"). As grounds for this Petition, Bill's states as follows: 

I. The Parties 

1. The affected agency is the Florida Department ofHealth, 4052 Bald Cypress Way, 

Tallahassee, Florida 32399. 

2. The name and address of the petitioner is Bill's Nursery, Inc., 30210 SW 205th 

Avenue, Homestead, FL 33030. For purposes ofthis proceeding, contact information for Bill's 

shall be that of undersigned counsel. 
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II. Notice of Agency Action 

3. This Petition is timely filed. The Department's denial ofBiii's request for MMTC 

registration was issued on July 13, 20 18, and pursuant to the attached notice of rights Bill's had 

21 days to file its petition challenging the Department's decision. 1 

III. Background Facts 

4. Bill's is a registered plant nursery owned and operated by a family ofUnited States 

military veterans. Biii's has been serving customers in the state of Florida since 1976. 

5. On or about July 8, 2015, Bill's timely submitted two (2) applications to the 

Department seeking licensure as a Dispensing Organization ("DO") pursuant to section 381.986, 

Florida Statutes (20 14), along with the initial application fee of $60,063 for each (totaling 

$120,126). One of Bill's applications sought licensure in the Northeast Region (the "NE Region 

App.") and the other application sought licensure in the Southeast Region (the "SE Region App.") 

(collectively, the "Applications"). 

6. The Applications were deemed complete by the Department and purportedly 

evaluated and "scored" pursuant to the provisions of Rule 64-4.002, Florida Administrative Code 

utilizing the scorecard incorporated by reference therein. 

7. Rule 64-4.002(5)(b), Fla. Admin. Code required the Department to utilize 

scorecards from three reviewers to generate an aggregate score for each such D.O. application 

submitted in July 2015. Specifically, this provision stated: 

Each reviewer will independently review each application and score 
using Form DH8007-0CU-2/2015, 'Scorecard for Low-THC 
Cannabis Dispensing Organization Selection.' Scorecards from 
each reviewer will be combined to generate an aggregate score for 
each application. The Applicant with the highest aggregate score in 

The Department's July 13, 2018 denial letter is attached hereto as Exhibit A. 

45949123;3 2 
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each dispensing region shall be selected as the region's Dispensing 
Organization. 

Rule 64-4.002(5)(b), Fla. Admin. Code. 

8. The Department's process for "scoring" the applications and its method for 

generating an aggregate "score" was not described in the Rule and was not readily apparent from 

the scorecards. 

9. On November 23,2015 the Department issued letters to Bill's advising that both of 

its Applications for licensure had been denied (collectively, the "20 15 Denial Letters"). 2 

10. The 2015 Denial Letters both state that Bill's Applications were "substantively 

reviewed, evaluated, and scored by a panel of evaluators according to the requirements of Section 

381.986, Florida Statutes and Chapter 64-4, of the Florida Administrative Code." The Denial 

Letters further state that"[ a]s Bill's Nursery, Inc. was not the highest scored applicant in the [name 

of region] region, your application for the [name of region] region is denied." 

11. When the Department denied Bill's Applications in November 2015, it did not 

provide Bill's with the "scores" it purportedly received for its Applications. Instead, Bill's was 

informed only that that it was not the highest scored applicant in its regions and therefore would 

not receive a license. 

12. At the time Bill's received the 2015 Denial Letters, Bill's had no reason to question 

the truth of the Department's representation that it was not the highest scored applicant. 

Consequently, Bill's did not challenge the denials of its Applications, i.e., a decision based solely 

on who was "the best." 

2 The denial letter regarding Bill's Northeast Region Application is attached hereto as 
Exhibit B and the letter regarding Bill's Southeast Region Application is attached hereto as 
Exhibit C. 

45949123;3 3 
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13. Subsequently, during the 2017 Special Session, the Florida Legislature amended 

section 3 81.986, Florida Statutes to require the Department to license additional medical marijuana 

treatment centers ("MMTCs")3 by August 1, 2017. Specifically, the Department was directed to 

award some of the new licenses to prior DO applicants who met certain specified criteria. The 

relevant language ofthe amended statute provides: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS 

(a) The department shall license medical marijuana treatment 
centers to ensure reasonable statewide accessibility and availability 
as necessary for qualified patients .... 

* * * 

2. The department shall license as medical marijuana treatment 
centers 10 applicants that meet the requirements of this section, 
under the following parameters: 

a. As soon as practicable, but no later than August 1, 2017, 
the department shall license any applicant whose application 
was reviewed, evaluated, and scored by the department and 
which was denied a dispensing organization license by the 
department under former s. 381.986, Florida Statutes 2014; 
which had one or more judicial challenges pending as of January 1, 
2017, or had a final ranking within one point of the highest final 
ranking in its region under former s. 381.986, Florida Statutes, 
2014; which meets the requirements of this section; and which 
provides documentation to the department that it has the existing 
infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

Fla. Stat. § 3 81.986 (20 17) (emphasis added). 

14. Thus, pursuant to the above referenced statute, the Department was required to 

issue an MMTC license to every prior DO applicant that met the following four (4) criteria: (a) 

3 The name of the license was changed from Dispensing Organization to Medical Marijuana 
Treatment Center through this legislation. 

45949123;3 4 
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their application was reviewed, evaluated, and scored by the Department; (b) they had a final 

ranking within 1 point of the highest final ranking in their region; (c) they meet the requirements 

of section 381.986; and (d) they can provide documentation of operational capacity within 30 days. 

15. On September 28,2017, the Department adopted rule 64ER17-3, which purported 

to implement section 381.986(8)(a)2.a., Florida Statutes. Rule 64ER17-3(b) defined "Final 

Ranking" as an applicant's aggregate score for a given region as provided in a Department-

prepared analysis ofthe aggregate scores.4 

16. Rule 64ER17-3 also outlined the method by which the Department determined 

which of the 2015 DO applicants had "scores" that were within "one point" of the regional 

licensee. In particular, Rule 64ER17-3(1)(d) defined "one point" to mean one integer (i.e., whole, 

non-rounded number) carried out to four decimal points (i.e., 1.0000) that is determined by 

subtracting an applicant's final ranking from the highest final ranking in the region for which the 

applicant applied. 

17. On October 19,2017, Nature's Way Nursery ofMiami, Inc. ("Nature's Way") filed 

a Petition to Challenge Existing Rule 64ER17-3 and Agency Statement Defined as a Rule (the 

"Rule Challenge"), challenging the validity of Rule 64ER17-3(1)(b), (c) and (d). Specifically, 

Nature's Way argued that the challenged provisions constituted an invalid exercise of delegated 

authority because they were vague, arbitrary and capricious and exceeded the Department's grant 

ofrulemaking authority. 

18. On November 1, 2017, the Department published Emergency Rule 64ER17-7. 

Rule 64ER17-7 superseded Rule 64ER17-3, which was the subject of the aforementioned Rule 

4 Rule 64ER17-3 refers to the Department-prepared analysis as the "November 2015 
Aggregate Score Card." 

45949123;3 5 
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Challenge Petition. Rule 64ER17-7(1)(d) modified former Rule 64ER17-3 by including an 

additional methodology for determining which of the 2015 DO applicants had scores that were 

within "one point" of the regional licensee. Specifically, the department added that an applicant 

was "within one point" if one whole number remained after subtracting an applicant's final ranking 

from the highest final ranking in its region. 

19. On or about November 2, 2017, Nature's Way filed an Amended Petition to 

Determine the Invalidity ofExisting Rule 64ER17-7 and Agency Statement Defined as Rule (the 

"Amended Rule Challenge"). The Amended Rule Challenge Petition alleged that certain 

provisions of Rule 64ER17-7 constituted an invalid exercise of delegated authority pursuant to 

section 120.52(8), Florida Statutes because they were vague, arbitrary and capricious, exceeded 

the Department's grant of rulemaking authority, and modified or contravened the specific 

provisions of law implemented. 

20. On June 15,2018, Administrative Law Judge, John G. Van Laningham ("ALI Van 

Laningham") issued two orders in Nature's Way Nursery of Miami, Inc. v. Florida Department of 

Health, DOAH Case Nos. 18-0721, 17-5801RE. The first invalidated the Department's rule and 

the second recommended Nature's Way receive a license. 

21. Specifically, in the Rule Challenge (DOAH Case No. 17-5801RE) ALI Van 

Laningham entered an extensive Final Order (the "Final Order") 5 finding that: 

1. Emergency Rule 64ER17-7(1 )(b)-( d) constitutes an invalid 

exercise of delegated legislative authority[] [and] 

5 The Final Order is attached hereto as Exhibit D. 

45949123;3 6 
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2. The Scoring Methodology comprising several statement of 

general applicability as described in detail hereinabove constitutes 

an unadapted rule in violation of section 120.54(1)(a). 

22. In so doing, ALJ Van Laningham explained that pursuant to Fla. Admin. CodeR. 

64-4.002(5)(a), the DO Application Reviewers "were supposed to score the applicants in a way 

that quantified the differences between them, rather than with superlatives such as 'more qualified' 

and 'most qualified' (or numbers that merely represented superlative adjectives)," but didn't. 6 

Instead, under the ranking policy adopted by the Department, using ordinal numbers, the 

Reviewers simply "ranked" the various criteria in the DO Applications, which failed to capture 

critical interval data. 

23. ALJ Van Laningham held this "Scoring Methodology" was fatally flawed. "The 

Department's unfortunate decision to code the Reviewers' qualitative judgments regarding 

positions in rank orders with symbols that look like quantitative judgments regarding amounts of 

quality led inexorably to extremely misleading results."7 Specifically, "[t]he so-called 'rank 

scores' give the false impression of interval data, tricking the consumer (and evidently the 

Department, too) into believing that the distance between scores is certain and the same; that, in 

other words, an applicant with a 'rank score' of 4 is 2 points better than an applicant with a 'rank 

score' of2."8 ALJ Van Laningham went as far to say that "[i]fthis deception had been intentional 

(and, to be clear, there is no evidence it was), we could fairly call it fraud. Even without bad 

6 

7 

8 

Final Order ~ 13. 

Final Order~ 28. 

Id 

45949123;3 7 
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intent, the decision to code positions in ranked series with 'scores' expressed as 'points' was a 

colossal blunder that turned the scoring process into a dumpster fire."9 

24. The Department's "rank scores" merely symbolized the applicants' positions in sets 

of ordered applications. And, "it cannot truthfully be claimed that the interval between, say, 

Second Best and Third Best is the same as that between Third Best and Fourth Best, as there exists 

no basis in fact for such a claim."10 Thus, "[t]he Department committed a gross conceptual error 

when it decided to treat ordinal data as interval data" during the scoring process. 11 

25. Moreover, "there is no way to fix this problem retroactively; no formula exists for 

converting or translating non-metric data such as rankings (which, for the most part, cannot 

meaningfully be manipulated mathematically) into quantitative data." Quite simply, "the defect 

in the Department's 'scoring' process has deprived us of essential information, namely, actual 

measurements."12 

26. "The several policies that together constitute the Scoring Methodology were used 

to determine the substantial interests of every nursery that applied for a DO license in 2015. The 

Department cannot, and does not, dispute this." In fact, the Department has admitted that "[t]he 

2015 Scoring Methodology allowed the Department to determine which applicants from a one

time batch were entitled to receive the five exclusive DO licenses in 2015." Thus, "the Department 

9 

10 

II 

12 

Id. ~ 28 (emphasis added). 

Id. ~ 29. 

Id. ~ 68. 

I d. 

45949123;3 8 
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based its determination of all the 2015 applicants' substantial interests on the Scoring 

Methodology." 13 

27. In light of the Department's "colossal blunder," ALJ Van Laningham found that 

the only way forward was "to deduce a reasonable approximation of the unknowable interval data 

by adjusting the ordinal data as best anyone can."14 Indeed, after replacing the "Department's 

hopelessly flawed aggregate scores" with a reasonable approximation of the actual, but 

unknowable, interval data, ALJ Van Laningham entered a Recommended Order in DOAH Case 

No. 18-0721 recommending, inter alia, that the Department enter a final order issuing an MMTC 

license to Nature's Way, a DO applicant similarly situated to Bill's. 15 

28. These deductions and mathematical calculations along with due process and 

fundamental fairness require the same outcome for Bill's. 

29. On June 21, 2018, Bill's submitted a request for registration as an MMTC to the 

Department. Therein, Bill's advised the Department that pursuant to ALJ Van Laningham's Final 

and Recommended Orders, Bill's is entitled to and qualified for registration as an MMTC. 16 

30. On July 13, 2018, the Department denied Bill's request for MMTC registration 

concluding, without any justification or rationale, that Bill's "did not have a final score within one 

point ofthe highest scoring applicant in its region." 17 

13 

14 

15 

16 

17 

ld. ~ 173 (italics in original). 

Exhibit E.~~ 30, 98. 

This Recommended Order is attached hereto as Exhibit E. 

Bill's June 21, 2018 request for registration is attached hereto as Exhibit F. 

The July 13,2018 letter is attached hereto as Exhibit G. 

45949123;3 9 
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31. The Department's denial of Bill's request for registration is based on its invalid and 

unadapted rule Scoring Methodology, i.e., its means of calculating aggregate scores for the 2015 

DO applicants that ALJ Van Laningham found to be invalid, arbitrary and capricious. It is also 

based on invalid Rule 64ER17(b)-(d) found by ALI Van Laningham to be an invalid exercise of 

delegated legislative authority. 

IV. Substantial Interests 

32. Bill's submitted two applications in July 2015 that, pursuant to section 

381.986(8)(a)2.a., Florida Statutes, entitle it to registration as a MMTC. The Department's denial 

of Bill's request for registration adversely impacts Bill's substantial interests because it denies 

Bill's the opportunity to operate an MMTC under section 381.986(8)(a)2.a., Florida Statutes. 

33. Bill's is likewise substantially affected by the Department's non-rule policy for 

calculating aggregate scores for the 2015 DO applications. As stated above, the Department has 

not adopted any rule as to how it calculates aggregate scores for purposes of section 

381.986(8)(a)2.a. Because the Department's denial of Bill's request for registration is based, in 

part, on the final rank (or aggregate score) assigned to Bill's two 2015 DO Applications, Bill's is 

substantially affected by the Department's unadapted rule(s) that govern the Department's method 

for generating aggregate scores. 

34. Bill's is likewise substantially affected by the Department's continued adherence 

to its non-rule policy for calculating aggregate scores for the 2015 DO applications inasmuch as it 

has been found to be a "dumpster file" that has been roundly rejected as, among other things, 

arbitrary, capricious and responsible for generating fraudulent scores. This is tantamount to a clear 

denial of due process and equal protection to Bill's and is fundamentally unfair. 

45949123;3 10 
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35. Furthermore, Bill's is substantially affected by the Department's reliance on and 

application of an invalid rule to determine whether Bill's is "within one point" ofthe licensees in 

its regions. 

IV. Disputed Issues of Material Fact 

36. Disputed issues of material fact include, but are not limited to the following: 

45949123;3 

a. Whether the aggregate scores calculated by the Department are facts that 

must be proven true as quantities so that the "within-one point" issue can be 

decided though formal proceedings. 

b. Whether the Department relied on an invalid rule in denying Bill's request 

for registration as a MMTC; 

c. Whether the Department relied on non-rule policy when it denied Bill's 

request for registration as an MMTC; 

d. Whether the Department properly calculated the final reported scores to be 

awarded to the DO applications submitted in July 2015 by Bill's and other 

applicants in theN ortheast and Southeast regions; 

e. Whether the Department correctly calculated Bill's scores as not being 

within "one point" of "the highest final ranking" in either the Northeast or. 

the Southeast regions, as required by section 381.986(8)(a)2.a., Florida 

Statutes; 

f. Whether the Department's method for generating aggregate scores is an 

agency statement of general applicability that violates section 120.54(1)(a), 

Florida Statutes. 

11 

021



g. Whether a scoring methodology that has been found to be arbitrary, 

capricious and responsible for generating essentially fraudulent scores can 

be relied upon by the Department to deny Bill's request for registration as 

anMMTC. 

37. Bill's reserves the right to raise additional disputed issues of material fact and law 

that may be identified in the future through discovery in this case. 

V. Statement of Ultimate Facts 

38. The following facts and law support an award of a MMTC registration to Bill's. 

39. The Department's denial of Bill's request for MMTC registration is founded solely 

on the Department's calculation of Bill's scores relative to "the highest scoring applicant[s]" in 

the Northeast and Southeast regions. Specifically, the Department erroneously calculated the 

"scores" as not being within "one point." The Department's calculation (which is based, in whole 

or in part, on invalid and unadapted rules) is unreasonable, arbitrary, capricious, and otherwise 

erroneous for the following reasons: 

• The aggregate scores calculated by the Department are facts that must be proven true 

as quantities so that the "within-one point" issue can be decided, however, defects in 

the Department's "scoring" process have deprived everyone of essential information, 

namely, actual measurements. 

• The Department committed a gross conceptual error when it decided to treat ordinal 

data as interval data during the scoring process and there is no real way to fix this 

problem retroactively as no formula exists for converting or translating non-metric 

data, such as rankings (which, for the most part, cannot meaningfully be manipulated 

mathematically), into quantitative data. 

45949123;3 12 
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• Due to the flagrant defects in the Department's analytical process, the aggregate scores 

which the Department generated are hopelessly infected with systematic error, even if 

the mathematical calculations behind the flawed scores are computationally correct. 

• Any attempt to translate ordinals in a reasonable approximation of interval data is 

bound to involve a tremendous amount of inherent uncertainty because there is no 

mathematical operation in existence that can turn a number which signifies where in 

order something is, into one that counts how much of that thing we have. 

• Based on the available data, and expert mathematical computations performed, Bill's 

certainly could have been within one point of the winner in each region it applied in; a 

significant portion of its upper score range falls within one point of the winner's lower 

score range. In fact, it is absolutely impossible for the Department to prove Bill's was 

not within one point of the winner in its regions. 

• Furthermore, while there is some uncertainty over what Bill's actual score would have 

been, had the Department not committed its colossal error or lit its dumpster fire, "[t]he 

Department, however, cannot be permitted to benefit from, or take advantage of, this 

uncertainty, because the uncertainty flows directly and solely from the Department's 

fundamental conceptual error, not from any lack or failure of proof attributable to" 

Bill's. 

40. As stated above, the Department's means of calculating aggregate scores for the 

2015 applications is relevant to interpreting section 381.986(8)(a)2.a., where the Legislature 

directed the Department to award a license to any applicant that "had a final ranking within one 

point ofthe highest final ranking in its region under formers. 381.986, Florida Statutes 2014." The 
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Department has not adopted any rules as to how it calculated aggregate scores from the multiple 

scores of individual reviewers. 

41. Pursuant to ALJ Van Laningham's Final Order in Nature's Way, the Department's 

method for generating aggregate scores is an "agency statement of general applicability" that 

violates section 120.54(1 )(a), Florida Statutes. Thus, the Department must discontinue reliance on 

the agency statement or any substantially similar statement. To the extent that the Department has 

attempted to validate or ratify its use of non-rule policy by incorporating the November 2015 

Aggregate Score Card into Rule 64ER17-7, the Department's Rule constitutes an invalid exercise 

of its delegated legislative authority. See Final Order. 

VI. Statutes and Rules 

42. The statutes that support the relief requested by Bill's in this proceeding are: 

sections 120.52, 120.54, 120.56, 120.569, 120.57, and 381.986, Florida Statutes. The application 

of the relevant facts to these statutes has been discussed in previous sections ofthis Petition. 

VII. Relief Requested 

43. Based upon the foregoing, Bill's respectfully requests that its petition be granted 

and forwarded to the Division of Administrative Hearings for the assignment of an administrative 

law judge to conduct a formal hearing and that, following the hearing, a recommended and final 

order be entered granting Bill's request for registration as a MMTC and granting such further relief 

as may be deemed appropriate or necessary. 
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Dated: August 1, 2018 

Is/ Jonathan S. Robbins 
Jonathan S. Robbins, Esq. 
Fla. Bar #989428 
jonathan.robbins@akennan.com 
nancy.alessi@akennan.com 
AKERMANLLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, FL 33301-2999 
Phone: (954) 463-2700 
Fax: (954) 463-2224 
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Respectfully submitted, 

Is/ Ari H. Gerstin 
Ari H. Gerstin, Esq. 
Fla. Bar #0839671 
ari.gerstin@akennan.com 
marylin.herrerar@,akennan.com 
AKERMANLLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, FL 33131 
Phone: (305) 374-5600 
Fax: (305) 374-5095 

Is/ Velvel (Devin) Freedman 
Velvel (Devin) Freedman 
Fla. Bar #99762 
vfreedman@bsfllp.corn 
nbermond(q)bsf1lp.com 
BOIES SCHILLER FLEXNER LLP 
100 SE Second Street 
Miami, FL 33131 
Phone: (305) 539-8400 
Fax: (305) 539-1307 
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Mission: Rick Scott 
Governor To protect, promote & improve the health 

of all people in Florida through integrated 
state, county & community efforts. Celeste Philip, MD, MPH 

Surgeon General and Secretary 

Via electronic transmission 

Bill's Nursery, Inc. 
30210 SW 2051h Avenue 
Homestead, FL 33030 
donovan@plantlife.farm 

Vision; To be the Healthiest State in the Nation 

July 13, 2018 

Re: Request for Medical Marijuana Treatment Center Registration 

Dear Bill's Nursery: 

The Florida Department of Health ("Department") is in receipt of correspondence dated June 21, 2018 
and June 26, 2018 requesting the registration of Bill's Nursery ("Bill's") as a medical marijuana 
treatment center pursuant to section 381.986(8)(a)2.a., Florida Statutes (F.S.), which provides: 

As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, 
and scored by the department and which was denied a dispensing 
organization license by the department under formers. 381.986, Florida 
Statutes 2014; which had one or more judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under formers. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 
(Emphasis added). 

Therefore, the threshold criteria to be a qualified entity for registration as a medical marijuana treatment 
center are as follows: an entity must have been evaluated and scored by the department and denied 
licensure under the former section 381.986, F.S. (2014), and either (1) had a pending challenge to the 
denial of its licensure as of January 1, 2017 or (2) had a final ranking within one point of the highest 
ranking applicant in the region for which it applied. 

Upon review of the correspondence referenced above and the final score of each applicant under 
former section 381.986, F.S. (2014), the Department finds that Bill's was scored by the Department and 
denied licensure, but fails to meet either of the remaining criteria for registration as a medical marijuana 
treatment center. 1 Bill's did not have a pending challenge to the denial of its licensure as of January 1, 
2017 and did not have a final score within one point of the highest scoring applicant in its region. 

1 Because Bill's did not meet the threshold criteria for registration, it is unnecessary for the department to make 
any findings as to whether or not Bill's "meets the requirements" of section 381.986, Florida Statutes or Bill's 
demonstration and documentation of its ability to cultivate within 30 days of registration, as required by law. 

Florida Department of Health 
Office of Medical Marijuana Use 
4052 Bald Cypress Way, Bin M-01 • Tallahassee, FL 32399 
PHONE: 850/245-4657 
FloridaHealth.gov 

Accredited Health Department 
Public Health Accreditation Board 
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Bill's Nursery 
Page 2 of 3 
July 13, 2018 

For the foregoing reasons, Bill's Nursery's request for registration as a medical marijuana treatment 
center is denied. 

cc: Nichole Geary, General Counsel 
nichole .geary@flhealth .gov 

Vel Freedman, Boies, Schiller, Flexner LLP 
vfreedman@bsfllp. com 
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Bill's Nursery 
Page 3 of 3 
July 13, 2018 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be 
mailed to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, 
FL 32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row 
Blvd., Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such 
petition must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-
106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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Mission: 
To protect, promo1e & Improve 1he health 
of all people in Florida 1hrough integrated 
state, county & community efforts. 

Bill's Nursery, Inc. 
30210 SW 205th Avenue 
Homestead, FL 33030 

Vision: To be the Healthiest Slate In the Nation 

November 23rd, 2015 

Rick Scott 
Governor 

John H. Armstrong, MD, FACS 
State Surgeon General & Secretary 

Re: Low-THC Cannabis Dispensing Organization Application 

Dear Applicant: 

Bill's Nursery, Inc.'s Application to become a Low-THC Cannabis Dispensing Organization for the 
Northeast region has been substantively reviewed, evaluated, and scored by a panel of evaluators 
according to the requirements of Section 381.986, Florida Statutes and Chapter 64-4, of the Florida 
Administrative Code. As Bill's Nursery, Inc. was not the highest scored applicant in the Northeast 
region, your application for the Northeast region is denied. 

CB/cc 
Cc: Office of the General Counsel 

Florida Department of Health 
Office of Compassionate Use 
4052 Bald Cypress Way, Bin #A..Q6 
Tallahassee, FL. 32399-3265 
PHONE: 850/245-4444 • FAX 850/245-4748 

Dr. Celeste Philip 
Deputy Secretary for Health 

www.FiorldaHealth.gov 
TWITTER:HeaHhyFLA 

FACEBOOK:FLDepartmentofliealfh 
YOUTUBE: fldoh 

FLICKR: HealthyFia 
PINTEREST: HealthyFia 
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Bill's Nursery, Inc. 
November 23rd, 2015 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be mailed 
to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, FL 
32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row Blvd., 
Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to {850) 413-8743. Such petition 
must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-106.301, as 
applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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Mission: 
To protect, promote & improve the heaHh 
of all people in Florida through integrated 
state, oounty & community elforls. 

Bill's Nursery, Inc. 
30210 SW 205th Avenue 
Homestead, FL 33030 

VIsion: To be the Healthiest State in the Nation 

November 23rd, 2015 

Rick Scott 
Governor 

.John H. Armstrong, MD, FACS 
State Surgeon General & Secretary 

Re: Low-THC Cannabis Dispensing Organization Application 

Dear Applicant: 

Bill's Nursery, Inc.'s Application to become a Low-THC Cannabis Dispensing Organization for the 
Southeast region has been substantively reviewed, evaluated, and scored by a panel of evaluators 
according to the requirements of Section 381.986, Florida Statutes and Chapter 64-4, of the Florida 
Administrative Code. As Bill's Nursery, Inc. was not the highest scored applicant in the Southeast 
region, your application for the Southeast region is denied. 

CB/cc 
Cc: Office of the General Counsel 

Florida Department of Health 
Offlce of Compassionate Use 
4052 Bald Cypress Way, Bin #A.Q6 
Tallahassee, FL 32399-32&5 
PHONE: 85012454444 • FAX 8501245-4748 

Dr. Celeste Philip 
Deputy Secretary for Health 

www.FiorldaHealth.gov 
TWITTER:HeaHhyFI.A 

FACEBOOK:FLDepartmentofHealth 
YOUTUBE: fldoh 

FLICKR: Heal1hyFia 
PINTEREST: HealthyFia 
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Bill's Nursery, Inc. 
November 23rd, 2015 

NOTICE Of RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be mailed 
to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, FL 
32399~1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row Blvd., 
Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such petition 
must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28~1 06.301, as 
applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

NATURE'S WAY NURSERY OF MIAMI, 
INC., 

Petitioner, 

vs. Case Nos. 17-5801RE 
18-0720RU 

FLORIDA DEPARTMENT OF HEALTH, AN 
EXECUTIVE BRANCH AGENCY OF THE 
STATE OF FLORIDA, 

Respondent. 
_____________________________ / 

FINAL ORDER 

These cases came before Administrative Law Judge ("ALJ") 

John G. Van Laningham for final hearing on March 28, 2018, in 

Tallahassee, Florida. 

APPEARANCES 

For Petitioner: Angela D. Miles, Esquire 
Donna Elizabeth Blanton, Esquire 
Rex D. Ware, Esquire 
Radey Law Firm, P.A. 
301 South Bronaugh, Suite 200 
Tallahassee, Florida 32301 

For Respondent: Eduardo S. Lombard, Esquire 
W. Robert Vezina, III, Esquire 
Megan S. Reynolds, Esquire 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 

STATEMENT OF THE ISSUES 

The issues to be decided are (i) whether Emergency 

Rule 64ER17-7 (1) (b)- (d) constitutes an invalid exercise of 
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delegated legislative authority, and (ii) whether Respondent's 

scoring methodology, which comprises several policies and 

procedures for determining the aggregate scores of the nurseries 

that applied for Dispensing Organization licenses in 2015, 

constitutes an unadapted rule. 

PRELIMINARY STATEMENT 

On October 19, 2017, Petitioner Nature's Way Nursery of 

Miami, Inc., filed a petition with the Division of Administrative 

Hearings ("DOAH") challenging the validity of Respondent Florida 

Department of Health's Emergency Rule 64ER17-7(1) (b)-(d). This 

rule challenge was originally consolidated with related matters, 

but these other cases were resolved by agreement before final 

hearing, which prompted the entry, on October 31, 2017, of an 

Order Severing Cases that allowed this rule challenge to go 

forward alone. 

On February 12, 2018, Petitioner filed a petition seeking a 

determination that Respondent has been applying unadapted rules in 

violation of section 120.54(1) (a), Florida Statutes. The section 

120.56(4) petition was consolidated with the rule challenge (and a 

related section 120.57(1) proceeding). 

The final hearing of the consolidated proceedings was held on 

March 28, 2018. 

At the final hearing, Petitioner called as witnesses: 

(i) its employee, Beatriz Garces; (ii) the director of 
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Respondent's Office of Medical Marijuana Use, Christian Bax; and 

(iii) an expert in mathematics and statistics, Dr. Ronald W. 

Cornew. Respondent did not present any witnesses. The parties' 

Joint Exhibits 1 through 5 were admitted into evidence without 

objection. Petitioner's Exhibits 1 through 15 and 21 through 29 

were received in evidence, as were Respondent's Exhibits 1 

through 6. Official recognition was taken of Petitioner's 

Exhibits 16 through 20. 

The final hearing transcript was filed on April 9, 2018. 

Both parties timely submitted proposed final orders, which were 

due on May 4, 2018, and these were considered in preparing this 

Final Order. 

Unless otherwise indicated, citations to the official 

statute law of the state of Florida refer to Florida Statutes 

2018. 

FINDINGS OF FACT 

I. BACKGROUND AND PARTIES 

1. Respondent Florida Department of Health (the 

"Department'' or "DOH") is the agency responsible for 

administering and enforcing laws that relate to the general 

health of the people of the state. The Department's 

jurisdiction includes the state's medical marijuana program, 

which the Department oversees. Art. X, § 29, Fla. Const.; 

§ 381.986, Fla. Stat. 

3 
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2. Enacted in 2014, section 381.986, Florida Statutes 

( 2 015) (the "Noneuphoric Cannabis Law") , legalized the use of 

low-THC cannabis by qualified patients having specified 

illnesses, such as cancer and debilitating conditions that 

produce severe and persistent seizures and muscle spasms. The 

Noneuphoric Cannabis Law directed the Department to select one 

dispensing organization ("DO'') for each of five geographic areas 

referred to as the northwest, northeast, central, southwest, and 

southeast regions of Florida. Once licensed, a regional DO 

would be authorized to cultivate, process, and sell medical 

marijuana, statewide, to qualified patients. 

3. Section 381. 98 6 ( 5) (b) , Florida Statutes ( 2 015) , 

prescribed various conditions that an applicant would need to 

meet to be licensed as a DO, and it required the Department to 

"develop an application form and impose an initial application 

and biennial renewal fee." DOH was, further, granted authority 

to "adopt rules necessary to implement" the Noneuphoric Cannabis 

Law. § 381.986(5) (d), Fla. Stat. (2015). 

4. Accordingly, the Department's Office of Compassionate 

Use ("OCU''), which is now known as the Office of Medical 

Marijuana Use, adopted rules under which a nursery could apply 

for a DO license. Incorporated by reference in these rules is a 

form of an Application for Low-THC Cannabis Dispensing 
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Organization Approval ("Application"). See Fla. Admin. Code 

R. 64-4.002 (incorporating Form DH9008-0CU-2/2015). 

5. To apply for one of the initial DO licenses, a nursery 

needed to submit a completed Application, including the 

$60,063.00 application fee, no later than July 8, 2015. 11 See 

Fla. Admin. CodeR. 64-4.002(5). 

6. Petitioner Nature's Way of Miami, Inc. ("Nature's 

Way"), is a nursery located in Miami, Florida, which grows and 

sells tropical plants to big box retailers throughout the 

nation. Nature's Way timely applied to the Department in 2015 

for licensure as a DO in the southeast region. 

II. THE 2015 DO APPLICATION CYCLE 

7. These rule challenges arise from the Department's 

intended denial of Nature's Way's October 19, 2017, application 

for registration as a medical marijuana treatment center 

("MMTC"), which is the name by which DOs are now known. 

Nature's Way asserts that it qualifies for licensure as an MMTC 

because it meets the newly created "One Point Condition," which 

can be satisfied only by a nursery, such as Nature's Way, whose 

2015 application for licensure as a DO was evaluated, scored, 

and not approved as of the enactment, in 2017, of legislation 

that substantially overhauled the Noneuphoric Cannabis Law. See 

Ch. 2017-232, Laws of Fla. The current iteration of section 
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381.986, in effect as of this writing, will be called the 

"Medical Marijuana Law." 

8. The One Point Condition operates retroactively in that 

it establishes a previously nonexistent basis for licensure that 

depends upon pre-enactment events. This is analogous to the 

legislative creation of a new cause of action, involving as it 

does the imposition of a new duty (to issue licenses) on the 

Department and the bestowal of a new right (to become licensed) 

on former applicants based on their past actions. Facts 

surrounding the inaugural competition under the Noneuphoric 

Cannabis Law for regional DO licenses are material, therefore, 

to the determination not only of whether an applicant for 

licensure as an MMTC under the Medical Marijuana Law meets the 

One Point Condition, but also of the (in)validity of the 

emergency rule at issue, and the (il)legality of the agency 

statements alleged to be rules by definition, upon which the 

Department relies in applying the One Point Condition. To 

understand the issues at hand, it is essential first to become 

familiar with the evaluation and scoring of, and the agency 

actions with respect to, the applications submitted during the 

2015 DO application cycle. 

A. The Competitive, Comparative Evaluation 

9. As stated in the Application, OCU viewed its duty to 

select five regional DOs as requiring OCU to choose "the most 
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dependable, most qualified" applicant in each region "that can 

consistently deliver high-quality" medical marijuana. For ease 

of reference, such an applicant will be referred to as the 

"Best" applicant for short. Conversely, an applicant not chosen 

by OCU as "the most dependable, most qualified" applicant in a 

given region will be called, simply, "Not Best." 

10. Given the limited number of available DO licenses 

under the Noneuphoric Cannabis Law, the 2015 application process 

necessarily entailed a competition. As the Application 

explained, applicants were not required to meet any "mandatory 

minimum criteria set by the OCU," but would be evaluated 

comparatively in relation to the "other Applicants" for the same 

regional license, using criteria "drawn directly from the 

Statute." 

11. Clearly, the comparative evaluation would require the 

item-by-item comparison of competing applicants, where the 

"items" being compared would be identifiable factors drawn from 

the statute and established in advance. Contrary to the 

Department's current litigating position, however, it is not an 

intrinsic characteristic of a comparative evaluation that 

observations made in the course thereof must be recorded using 

only comparative or superlative adjectives (e.g., least 

qualified, qualified, more qualified, most qualified) . 21 

Moreover, nothing in the Noneuphoric Cannabis Law, the 
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Application, or Florida Administrative Code Rule 64-4.002 stated 

expressly, or necessarily implied, that in conducting the 

comparative evaluation, OCU would not quantify (express 

numerically an amount denoting) the perceived margins of 

difference between competing applications. Quite the opposite 

is true, in fact, because, as will be seen, rule 64-4.002 

necessarily implied, if it did not explicitly require, that the 

applicants would receive scores which expressed their relative 

merit in interpretable intervals. 

12. Specifically, the Department was required to 

"substantively review, evaluate, and score'' all timely submitted 

and complete applications. Fla. Admin. Code R. 64-4.002 (5) (a). 

This evaluation was to be conducted by a three-person committee 

(the "Reviewers"), each member of which had the duty to 

independently review and score each application. See Fla. 

Admin. Code R. 64-4.002 (5) (b). The applicant with the "highest 

aggregate score" in each region would be selected as the 

Department's intended licensee for that region. 

13. A "score" is commonly understood to be "a number that 

expresses accomplishment (as in a game or test) or excellence 

(as in quality) either absolutely in points gained or by 

comparison to a standard." See "Score," Merriam-Webster.com, 

http://www.merriam-webster.com (last visited May 30, 2018). 

Scores are expressed in cardinal numbers, which show quantity, 
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e.g., how many or how much. When used as a verb in this 

context, the word "score" plainly means "to determine the merit 

of," or to "grade," id., so that the assigned score should be a 

cardinal number that tells how much quality the graded 

application has as compared to the competing applications. The 

language of the rule leaves little or no doubt that the 

Reviewers were supposed to score the applicants in a way that 

quantified the differences between them, rather than with 

superlatives such as "more qualified" and "most qualified" (or 

numbers that merely represented superlative adjectives) . 

14. By rule, the Department had identified the specific 

items that the Reviewers would consider during the evaluation. 

These items were organized around five subjects, which the 

undersigned will refer to as Topics. The five Topics were 

Cultivation, Processing, Dispensing, Medical Director, and 

Financials. Under the Topics of Cultivation, Processing, and 

Dispensing were four Subtopics (the undersigned's term): 

Technical Ability; Infrastructure; Premises, Resources, 

Personnel; and Accountability. 

15. In the event, the 12 Topic-Subtopic combinations 

(e.g., Cultivation-Technical Ability, Cultivation

Infrastructure), together with the two undivided Topics (i.e., 

Medical Director and Financials), operated as 14 separate 
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evaluation categories. The undersigned refers to these 

14 categories as Domains. 

16. The Department assigned a weight (by rule) to each 

Topic, denoting the relative importance of each in assessing an 

applicant's overall merit. The Subtopics, in turn, were worth 

25% of their respective Topics' scores, so that a Topic's raw or 

unadjusted score would be the average of its four Subtopics' 

scores, if it had them. The 14 Domains and their associated 

weights are shown in the following table: 

CULTIVATION 30% 

1. Cultivation - Technical Ability 25% out of 30% 

2. Cultivation - Infrastructure 25% out of 30% 

3. Cultivation - Premises, Resources, 25% out of 30% 
Personnel 

4. Cultivation - Accountability 25% out of 30% 

PROCESSING 30% 

5. Processing - Technical Ability 25% out of 30% 

6. Processing - Infrastructure 25% out of 30% 

7. Processing: Premises, Resources, 25% out of 30% 
Personnel 

8. Processing: Accountability 25% out of 30% 

DISPENSING 15% 

9. Dispensing: Technical Ability 25% out of 15% 

10. Dispensing: Infrastructure 25% out of 15% 

11. Dispensing: Premises, Resources, 25% out of 15% 
Personnel 
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12. Dispensing: Accountability 25% out of 15% 

13. MEDICAL DIRECTOR 5% 

14. FINANCIALS 20% 

17. If there were any ambiguity in the meaning of the word 

"score" as used in rule 64-4.002(5) (b), the fact of the 

weighting scheme removes all uncertainty, because in order to 

take a meaningful percentage (or fraction) of a number, the 

number must signify a divisible quantity, or else the reduction 

of the number, x, to say, 20% of x, will not be interpretable. 

Some additional explanation here might be helpful. 

18. If the number 5 is used to express how much of 

something we have, e.g., 5 pounds of flour, we can comprehend 

the meaning of 20% of that value (1 pound of flour). On the 

other hand, if we have coded the rank of ''first place" with the 

number 5 (rather than, e.g., the letter A, which would be 

equally functional as a symbol), the meaning of 20% of that 

value is incomprehensible (no different, in fact, than the 

meaning of 20% of A) . To be sure, we could multiply the 

number 5 by 0.20 and get 1, but the product of this operation, 

despite being mathematically correct (i.e., true in the 

abstract, as a computational result), would have no contextual 

meaning. This is because 20% of first place makes no sense. 

Coding the rank of first place with the misleading symbol of 
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''5 points" would not help, either, because the underlying 

referent--still a position, not a quantity--is indivisible no 

matter what symbol it is given. 31 

19. We can take this analysis further. The weighting 

scheme clearly required that the points awarded to an applicant 

for each Topic must contribute a prescribed proportionate share 

both to the applicant's final score per Reviewer, as well as to 

its aggregate score. For example, an applicant's score for 

Financials had to be 20% of its final Reviewer scores and 20% of 

its aggregate score, fixing the ratio of unweighted Financials 

points to final points (both Reviewer and aggregate) at 5:1. 

For this to work, a point scale having fixed boundaries had to 

be used, and the maximum number of points available for the 

final scores needed to be equa~ to the maximum number of points 

available for the raw (unweighted) scores at the Topic level. 

In other words, to preserve proportionality, if the applicants 

were scored on a 100-point scale, the maximum final score had to 

be 100, and the maximum raw score for each of the five Topics 

needed to be 100, too. 

20. The reasons for this are as follows. If there were no 

limit to the number of points an applicant could earn at the 

Topic level (like a baseball game), the proportionality of the 

weighting scheme could not be maintained; an applicant might run 

up huge scores in lower-weighted Topics, for example, making 
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them proportionately more important to its final score than 

higher-weighted Topics. Similarly, if the maximum number of 

points available at the Topic level differed from the maximum 

number of points available as a final score, the proportionality 

of the weighting scheme (the prescribed ratios) would be upset, 

obviously, because, needless to say, 30% of, e.g., 75 points is 

not equal to 30% of 100 points. 

21. If a point scale is required to preserve 

proportionality, and it is, then so, too, must the intervals 

between points be the same, for all scores, in all categories, 

or else the proportionality of the weighting scheme will fail. 

For a scale to be uniform qnd meaningful, which is necessary to 

maintain the required proportionality, the points in it must be 

equidistant from each other; that is, the interval between 4 

and 5, for example, needs to be the same as the interval 

between 2 and 3, and the distance between 85 and 95 (if the 

scale goes that high) has to equal that between 25 and 35. 41 

When the distances between values are known, the numbers are 

said to express interval data. 51 

22. Unless the distances between points are certain and 

identical, the prescribed proportions of the weighting scheme 

established in rule 64-4.002 will be without meaning. Simply 

stated, there can be no sense of proportion without 

interpretable intervals. We cannot say that a 5:1 relationship 
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exists between two point totals (scores) if we have no idea what 

the distance is between 5 points and 1 point. 

23. The weighting system thus necessarily implied that the 

"scores" assigned by the Reviewers during the comparative 

evaluation would be numerical values (points) that (i) expressed 

quantity; (ii) bore some rational relationship to the amount of 

quality the Reviewer perceived in an applicant in relation to 

the other applicants; and (iii) constituted interval data. In 

other words, the rule unambiguously required that relative 

quality be counted (quantified), not merely coded. 

B. The Scoring Methodology: Interval Coding 

24. In performing the comparative evaluation of the 

initial applications filed in 2015, the Reviewers were required 

to use Form DH8007-0CU-2/2015, "Scorecard for Low-THC Cannabis 

Dispensing Organization Selection" (the "Scorecard"), which is 

incorporated by reference in rule 64-4.002 (5) (a). There are no 

instructions on the Scorecard. The Department's rules are 

silent to how the Reviewers were supposed to score applications 

using the Scorecard, and they provide no process for generating 

aggregate scores from Reviewer scores. 

25. To fill these gaps, the Department devised several 

policies that governed its free-form decision-making in the run

up to taking preliminary agency action on the applications. 

Regarding raw scores, the Department decided that the Reviewers 
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would sort the applications by region and then rank the 

applications, from best to worst, on a per-Domain basis, so that 

each Reviewer would rank each applicant 14 times (the "Ranking 

Policy"). 

26. An applicant's raw Domanial score would be its 

position in the ranking, from 1 to x, where x was both (i) equal 

to the number of applicants within the region under review and 

(ii) the number assigned to the rank of first place (or Best) . 

In other words, the Reviewer's judgments as to the descending 

order of suitability of the competing applicants, per Domain, 

were symbolized or coded with numbers that the Department called 

"rank scores," and which were thereafter used as the applicants' 

raw Domanial scores. 

27. To be more specific, in a five-applicant field such as 

the southeast region, the evaluative judgments of the Reviewers 

were coded as follows: 

Evaluative Judgment Symbol ("Rank Score") 
Best qualified applicant ("Best") 5 points 
Less qualified than the best qualified 4 points 
applicant, but better qualified than 
all other applicants ("Second Best") 
Less qualified than two better 3 points 
qualified applicants, but better 
qualified than all other applicants 
("Third Best") 
Less qualified than three better 2 points 
qualified applicants, but better 
qualified than all other applicants 
("Fourth Best") 
Less qualified than four better 1 point 
qualified applicants ("Fifth Best") 
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28. The Department's unfortunate decision to code the 

Reviewers' qualitative judgments regarding positions in rank 

orders with symbols that look like quantitative judgments 

regarding amounts of quality led inexorably to extremely 

misleading results. The so-called "rank scores" give the false 

impression of interval data, tricking the consumer (and 

evidently the Department, too) into believing that the distance 

between scores is certain and the same; that, in other words, an 

applicant with a "rank score" of 4 is 2 points better than an 

applicant with a "rank score" of 2. If this deception had been 

intentional (and, to be clear, there is no evidence it was), we 

could fairly call it fraud. Even without bad intent, the 

decision to code positions in ranked series with ''scores" 

expressed as "points" was a colossal blunder that turned the 

scoring process into a dumpster fire. 

29. Before proceeding, it must be made clear that an 

applicant's being ranked Best in a Domain meant only that, as 

the highest-ranked applicant, it was deemed more suitable, by 

some unknown margin, than all the others within the group. By 

the same token, to be named Second Best meant only that this 

applicant was less good, in some unknown degree, than the Best 

applicant, and better, in some unknown degree, than the Third 

Best and remaining, lower-ranked applicants. The degree of 

difference in suitability between any two applicants in any 
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Domanial ranking might have been a tiny sliver or a wide gap, 

even if they occupied adjacent positions, e.g., Second Best and 

Third Best. The Reviewers made no findings with respect to 

degrees of difference. Moreover, it cannot truthfully be 

claimed that the interval between, say, Second Best and Third 

Best is the same as that between Third Best and Fourth Best, for 

there exists no basis in fact for such a claim. 

30. In sum, the Department's Domanial "rank scores" merely 

symbolized the applicants' positions in sets of ordered 

applications. Numbers which designate the respective places 

(ranks) occupied by items in an ordered list are called ordinal 

numbers. The type of non-metric data that the "rank scores" 

symbolize is known as ordinal data, meaning that although the 

information can be arranged in a meaningful order, there is no 

unit or meter by which the intervals between places in the 

ranking can be measured. 

31. Because it is grossly misleading to refer to positions 

in a ranking as "scores" counted in "points," the so-called 

"rank scores" will hereafter be referred to as "Ordinals"-a 

constant reminder that we are working with ordinal data. This 

is important to keep in mind because, as will be seen, there are 

limits on the kinds of mathematical manipulation that can 

appropriately be carried out with ordinal data. 
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32. The Department's policy of coding positions in a rank 

order with "rank scores" expressed as "points" will be called 

the "Interval Coding Policy.'' In conducting the evaluation, the 

Reviewers followed the Ranking Policy and Interval Coding Policy 

(collectively, the "Rank Scores Policies"). 

c. The Computational Methodology: 
and More 

Interval Statements 

33. Once the Reviewers finished evaluating and coding the 

applications, the evaluative phase of the Department's free-form 

process was concluded. The Reviewers had produced a dataset of 

Domanial Ordinals--42 Domanial Ordinals for each applicant to be 

exact--that collectively comprised a compilation of information, 

stored in the scorecards. This universe of Domanial Ordinals 

will be called herein the "Evaluation Data." The Department 

would use the Evaluation Data in the next phase of its free-form 

process as grounds for computing the applicants' aggregate 

scores. 

34. Rule 64-4.002 (5) (b) provides that "scorecards from 

each reviewer will be combined to generate an aggregate score 

for each application. The Applicant with the highest aggregate 

score in each dispensing region shall be selected as the 

region's Dispensing Organization." Notice that the rule here 

switches to the passive voice. The tasks of (i) "combin[ing]" 

scorecards to "generate" aggregate scores and of 
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(ii) "select[ing]'' regional DOs were not assigned to the 

Reviewers, whose work was done upon submission of the 

scorecards. 

35. As mentioned previously, the rule does not specify how 

the Evaluation Data will be used to generate aggregate scores. 

The Department formulated extralegal policies 61 for this purpose, 

which can be stated as follows: (i) the Ordinals, which in 

actuality are numeric code for uncountable information content, 

shall be deemed real (counted) points, i.e., equidistant units 

of measurement on a 5-point interval scale (the "Deemed Points 

Policy"); (ii) in determining aggregate scores, the three 

Reviewer scores will be averaged instead of added together, so 

that "aggregate score" means "average Reviewer score" (the 

"Aggregate Definition"); and (iii) the results of mathematical 

computations used to determine weighted scores at the Reviewer 

level and, ultimately, the aggregate scores themselves will be 

carried out to the fourth decimal place (the "Four Decimal 

Policy"). Collectively, these three policies will be referred 

to as the "Generation Policies." The Department's "Scoring 

Methodology" comprises the Rank Scores Policies and the 

Generation Policies. 

36. The Department's computational process for generating 

aggregate scores operated like this. For each applicant, a 

Reviewer final score was derived from each Reviewer, using that 
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Reviewer's 14 Domanial Ordinals for the applicant. For each of 

the subdivided Topics (Cultivation, Processing, and Dispensing), 

the mean of the Reviewer's four Domanial Ordinals for the 

applicant (one Domanial Ordinal for each Subtopic) was 

determined by adding the four numbers (which, remember, were 

whole numbers as discussed above) and dividing the sum by 4. 

The results of these mathematical operations were reported to 

the second decimal place. (The Reviewer raw score for each of 

the subdivided Topics was, in other words, the Reviewer's 

average Subtopic Domanial Ordinal.) For the undivided Topics of 

Medical Director and Financials, the Reviewer raw score was 

simply the Domanial Ordinal, as there was only one Domanial 

Ordinal per undivided Topic. The five Reviewer raw Topic scores 

(per Reviewer) were then adjusted to account for the applicable 

weight factor. So, the Reviewer raw scores for Cultivation and 

Processing were each multiplied by 0.30; raw scores for 

Dispensing were multiplied by 0.15; raw scores (Domanial 

Ordinals) for Medical Director were multiplied by 0.05; and raw 

scores (Domanial Ordinals) for Financials were multiplied 

by 0.20. These operations produced five Reviewer weighted-Topic 

scores (per Reviewer), carried out (eventually) to the fourth 

decimal place. The Reviewer final score was computed by adding 

the five Reviewer weighted-Topic scores. Thus, each applicant 
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wound up with three Reviewer final scores, each reported to the 

fourth decimal place pursuant to the Four Decimal Policy. 

37. The computations by which the Department determined 

the three Reviewer final scores are reflected (but not shown) in 

a "Master Spreadsheet" 71 that the Department prepared. 

Comprising three pages (one for each Reviewer), the Master 

Spreadsheet shows all of the Evaluation Data, plus the 15 

Reviewer raw Topic scores per applicant, and the three Reviewer 

final scores for each applicant. Therein, the Reviewer final 

scores of Reviewer 2 and Reviewer 3 were not reported as numbers 

having five significant digits, but were rounded to the nearest 

hundredth. 

38. To generate an applicant's aggregate score, the 

Department, following the Aggregate Definition, computed the 

average Reviewer final score by adding the three Reviewer final 

scores and dividing the sum by 3. The result, under the Four 

Decimal Policy, was carried out the ten-thousandth decimal 

point. The Department referred to the aggregate score as the 

"final rank'' in its internal worksheets. The Department further 

assigned a "regional rank'' to each applicant, which ordered the 

applicants, from best to worst, based on their aggregate scores. 

Put another way, the regional rank was an applicant's Ultimate 

Ordinal. 
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39. The Reviewer final scores and the "final ranks" (all 

carried out to the fourth decimal place), together with the 

"regional ranks," are set forth in a table the Department has 

labeled its November 2015 Aggregated Score Card (the "Score 

Card"). The Score Card does not contain the Evaluation Data. 

D. Preliminary Agency Actions 

40. Once the aggregate scores had been computed, the 

Department was ready to take preliminary agency action on the 

applications. As to each application, the Department made a 

binary decision: Best or Not Best. The intended action on the 

applications of the five Best applicants (one per region), which 

were identified by their aggregate scores (highest per region), 

would be to grant them. Each of the Not Best applicants, so 

deemed due to their not having been among the highest scored 

applicants, would be notified that the Department intended to 

deny its application. The ultimate factual determination that 

the Department made for each application was whether the 

applicant was, or was not, the most dependable, most qualified 

nursery as compared to the alternatives available in a 

particular region. 

E. Clear Points of Entry 

41. Letters dated November 23, 2015, were sent to the 

applicants informing them either that "your application received 

the highest score" and thus is granted, or that because ''[you 
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were] not the highest scored applicant in [your] region, your 

application . is denied," whichever was the case. The 

letters contained a clear point of entry, which concluded with 

the usual warning that the "[f]ailure to file a petition within 

21 days shall constitute a waiver of the right to a hearing on 

this agency action." 81 (Emphasis added) . 

42. Nature's Way decided not to request a hearing in 2015, 

and therefore it is undisputed that the Department's proposed 

action, i.e., the denial of Nature's Way's application because 

the applicant was not deemed to be the most dependable, most 

qualified nursery for purposes of selecting a DO for the 

southeast region, became final agency action without a formal 

hearing, the right to which Nature's Way elected to waive. 

43. The Department argues that Nature's Way thereby 

waived, forever and for all purposes, the right to a hearing on 

the question of whether its aggregate score of 2.8833 and 

Costa's aggregate score of 4.4000 (highest in the southeast 

region)--which the Department generated using the Scoring 

Methodology--are, in fact, true as interval statements of 

quantity. (Note that if these scores are false as interval 

data, as Nature's Way contends, then the statement that Costa's 

score exceeds Nature's Way's score by 1.5167 points is false, 

also, because it is impossible to calculate a true, 

interpretable difference (interval) between two values unless 
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those values are expressions of quantified data.' Simply put, 

you cannot subtract Fourth Best from Best.) 

44. The Department's waiver argument, properly understood, 

asserts that Nature's Way is barred by administrative finality 

from "relitigating" matters, such as the truth of the aggregate 

scores as quantifiable facts, which were supposedly decided 

conclusively in the final agency action on its DO application in 

2015. To successfully check Nature's Way with the affirmative 

defense of administrative finality, the Department needed to 

prove that the truth of the aggregate scores, as measurable 

quantities, was actually adjudicated (or at least judicable) in 

2015, so that the numbers 2.8833 and 4.4000 are now 

incontestably true interval data, such that one figure can 

meaningfully be subtracted from the other for purposes of 

applying the One Point Condition. 

45. The Department's affirmative defense of collateral 

estoppel/issue preclusion was rejected in the related disputed

fact proceeding, which is the companion to this litigation, 

based on the undersigned's determination that the truth of the 

aggregate scores as statements of fact expressing interval data 

had never been previously adjudicated as between the Department 

and Nature's Way. See Nature's Way Nursery of Miami, Inc. v. 

Dep't of Health, Case No. 18-0721 (Fla. DOAH June 15, 2018). 
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F. The Ambiguity of the Aggregate Scores 

46. There is a strong tendency to look at a number such 

as 2.8833 and assume that it is unambiguous--and, indeed, the 

Department is unquestionably attempting to capitalize on that 

tendency. But numbers can be ambiguous. 91 The aggregate scores 

are, clearly, open to interpretation. 

47. To begin, however, it must be stated up front that 

there is no dispute about the existence of the aggregate scores. 

It is an undisputed historical fact, for example, that Nature's 

Way had a final ranking (aggregate score) of 2.8833 as computed 

by the Department in November 2015. There is likewise no 

dispute that Costa's Department-computed aggregate score 

was 4.4000. In this sense, the scores are historical facts--

relevant ones, too, since an applicant needed to have had an 

aggregate score in 2015 to take advantage of the One Point 

Condition enacted in 2017. 

48. The existence of the scores, however, is a separate 

property from their meaning. Clearly, the aggregate scores that 

exist from history purport to convey information about the 

applicants; in effect, they are statements. The ambiguity 

arises from the fact that each score could be interpreted as 

having either of two different meanings. On the one hand, an 

aggregate score could be understood as a numerically coded non-

quantity, namely a rank. In other words, the aggregate scores 
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could be interpreted reasonably as ordinal data. On the other 

hand, an aggregate score could be understood as a quantified 

measurement taken in units of equal value, i.e., interval data. 

49. In 2015, the Department insisted (when it suited its 

purposes) that the aggregate scores were numeric shorthand for 

its discretionary value judgments about which applicants were 

best suited, by region, to be DOs, reflecting where the 

applicants, by region, stood in relation to the best suited 

applicants and to each other. The Department took this position 

because it wanted to limit the scope of the formal hearings 

requested by disappointed applicants to reviewing its decisions 

for abuse of discretion. 

50. Yet, even then, the Department wanted the aggregate 

scores to be seen as something more rigorously determined than a 

discretionary ranking. Scores such as 2.8833 and 3.2125 plainly 

connote a much greater degree of precision than "these 

applicants are less qualified than others." Indeed, in one 

formal hearing, the Department strongly implied that the 

aggregate scores expressed interval data, arguing that they 

showed "the [Department's position regarding the] order of 

magnitude" of the differences in "qualitative value" between the 

applicants, so that a Fourth Best applicant having a score 

of 2.6458 was asserted to be ''far behind" the highest-scored 

applicant whose final ranking was 4.1042. 101 A ranking, of 
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course, expresses order but not magnitude; interval data, in 

contrast, expresses both order and magnitude, and it is factual 

in nature, capable of being true or false. 

51. In short, as far as the meaning of the aggregate 

scores is concerned, the Department has wanted to have it both 

ways. 

52. Currently, the Department is all-in on the notion that 

the aggregate scores constitute precise interval data, i.e., 

quantified facts. In its Proposed Recommended Order in Case 

No. 18-0721,ll/ on page 11, the Department argues that "Nature's 

Way does not meet the within-one-point requirement" because 

"Nature's Way's Final Rank [aggregate score of 2.8833] is 1.5167. 

points less than the highest Final Rank [Cost's aggregate 

score, 4.4000] in its region." This is a straight-up statement 

of fact, not a value judgment or policy preference. Moreover, 

it is a statement of fact which is true only if the two 

aggregate scores being compared (2.8833 and 4.4000), themselves, 

are true statements of quantifiable fact about the respective 

applicants. 

53. The Department now even goes so far as to claim that 

the aggregate score is the precise and true number (quantity) of 

points that an applicant earned as a matter of fact. On page 6 

of its Proposed Final Order, the Department states that Costa 

"earned a Final Rank of 4.4000" and that Nature's Way had an 
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"earned Final Rank of 2.8833.'' In this view, the scores tell us 

not that, in the Department's discretionary assignment of value, 

Costa was better suited to be the DO for the southeast region, 

but rather that (in a contest, it is insinuated, the Department 

merely refereed) Costa outscored Nature's Way by exactly 1.5167 

points--and that the points have meaning as equidistant units of 

measurement. 

54. The Department is plainly using the aggregate scores, 

today, as interval statements of quantifiable fact, claiming 

that Nature's Way "earned" exactly 2.8833 points on a 5-point 

scale where each point represents a standard unit of 

measurement, while Costa "earned" 4.4000 points; this, again, 

is the only way it would be correct to say that Costa 

was 1.5167 points better than Nature's Way. Indeed, Emergency 

Rule 64ER17-7 (the "Emergency Rule") purports to codify this 

interpretation of the aggregate scores--and to declare that the 

2015 aggregate scores are true as interval data. 

III. ENACTMENT OF THE MEDICAL MARIJUANA LAW 

55. Effective January 3, 2017, Article X of the Florida 

Constitution was amended to include a new section 29, which 

addresses medical marijuana production, possession, dispensing, 

and use. Generally speaking, section 29 expands access to 

medical marijuana beyond the framework created by the Florida 

Legislature in 2014. 
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56. To implement the newly adopted constitutional 

provisions and "create a unified regulatory structure," the 

legislature enacted the Medical Marijuana Law, which 

substantially revised section 381.986 during the 2017 Special 

Session. Ch. 2017-232, § 1, Laws of Fla. Among other things, 

the Medical Marijuana Law establishes a licensing protocol for 

ten new MMTCs. The relevant language of the new statute states: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical 
marijuana treatment centers to ensure 
reasonable statewide accessibility and 
availability as necessary for qualified 
patients registered in the medical marijuana 
use registry and who are issued a physician 
certification under this section. 

* * * 

2. The department shall license as medical 
marijuana treatment centers 10 applicants 
that meet the requirements of this section, 
under the following parameters: 

a. As soon as practicable, but no later 
than August 1, 2017, the department shall 
license any applicant whose application was 
reviewed, evaluated, and scored by the 
department and which was denied a dispensing 
organization license by the department under 
former s. 381.986, Florida Statutes 2014; 
which had one or more administrative or 
judicial challenges pending as of January 1, 
2017, or had a final ranking within one 
point of the highest final ranking in its 
region under former s. 381.986, Florida 
Statutes 2014; which meets the requirements 
of this section; and which provides 
documentation to the department that it has 
the existing infrastructure and technical 
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and technological ability to begin 
cultivating marijuana within 30 days after 
registration as a medical marijuana 
treatment center. 

§ 381.986, Fla. Stat. (Emphasis added: The underscored 

provision is the One Point Condition). 

57. The legislature granted the Department rulemaking 

authority, as needed, to implement the provisions of 

section 381.986(8). § 381.986(8) (k), Fla. Stat. In addition, 

the legislature authorized the Department to adopt emergency 

rules pursuant to section 120.54(4), as necessary to implement 

section 381.986, without having to find an actual emergency, as 

otherwise required by section 120.54(4) (a). Ch. 2017-232, § 14, 

at 45, Laws of Fla. 

IV. IMPLEMENTATION OF THE ONE POINT CONDITION AND ADOPTION OF 
THE EMERGENCY RULE 

58. The One Point Condition went into effect on June 23, 

2017. Ch. 2017-232, § 20, Laws of Fla. Thereafter, the 

Department issued a license to Sun Bulb Nursery (a 2015 DO 

applicant in the southwest region), because the Department 

concluded that Sun Bulb's final ranking was within one point of 

the highest final ranking in the southwest region. 121 

59. Keith St. Germain Nursery Farms ("KSG"), like Nature's 

Way a 2015 DO applicant for the southeast region, requested MMTC 

registration pursuant to the One Point Condition in June 2017. 

In its request for registration, KSG asserted that the One Point 
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Condition is ambiguous and proposed that the Department either 

calculate the one-point difference based on the regional ranks 

set forth in the Score Card (KSG was the regional Second Best, 

coded as Ultimate Ordinal 4) or round off the spurious decimal 

points in the aggregate scores when determining the one-point 

difference. 

60. The Department preliminarily denied KSG's request for 

MMTC registration in August 2017. In its notice of intent, the 

Department stated in part: 

The highest-scoring entity in the Southeast 
Region, Costa Nursery Farms, LLC, received a 
final aggregate score of 4.4000. KSG 
received a final aggregate score of 3.2125. 
Therefore, KSG was not within one point of 
Costa Farms. 

KSG requested a disputed-fact hearing on this proposed agency 

action and also filed with DOAH a Petition for Formal 

Administrative Hearing and Administrative Determination 

Concerning Unadapted Rules, initiating Keith St. Germain Nursery 

Farms v. Florida Department of Health, DOAH Case No. 17-5011RU 

("KSG's Section 120.56(4) Proceeding"). KSG's Section 120.56(4) 

Proceeding, which Nature's Way joined as a party by 

intervention, challenged the legality of the Department's 

alleged unadapted rules for determining which of the 2015 DO 

applicants were qualified for licensure pursuant to the One 

Point Condition. 
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61. Faced with the KSG litigation, the Department adopted 

Emergency Rule 64ER17-3, which stated in relevant part: 

(1) For the purposes of implementing 
s. 381.986(8) (a)2.a., F.S., the following 
words and phrases shall have the meanings 
indicated: 

(a) Application - an application to be a 
dispensing organization under former 
s. 381.986, F.S. (2014), that was timely 
submitted in accordance with Rule 64-
4.002(5) of the Florida Administrative Code 
(2015) . 

(b) Final Ranking- an applicant's 
aggregate score for a given region as 
provided in the column titled "Final Rank" 
within the November 2015 Aggregated Score 
Card, incorporated by reference and 
available at [hyperlink omitted], as the 
final rank existed on November 23, 2015. 

(c) Highest Final Ranking - the final rank 
with the highest point value for a given 
region, consisting of an applicant's 
aggregate score as provided in the column 
titled "Final Rank" within the November 2015 
Aggregated Score Card, as the final rank 
existed on November 23, 2015. 

(d) Within One Point- one integer (i.e., 
whole, non-rounded number) carried out to 
four decimal points (i.e., 1.0000) by 
subtracting an applicant's final ranking 
from the highest final ranking in the region 
for which the applicant applied. 

(e) Qualified 2015 Applicant - an 
individual or entity whose application was 
reviewed, evaluated, and scored by the 
department and that was denied a dispensing 
organization license under former 
s. 381.986, F.S. (2014) and either: (1) had 
one or more administrative or judicial 
challenges pending as of January 1, 2017; or 
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(2) had a final ranking within one point of 
the highest final ranking in the region for 
which it applied, in accordance with Rule 
64-4.002(5) of the Florida Administrative 
Code (2015). 

The Department admits that not much analysis or thought was 

given to the development of this rule, which reflected the 

Department's knee-jerk conclusion that the One Point Condition's 

use of the term "final ranking" clearly and unambiguously 

incorporated the applicants' "aggregate scores" (i.e., "final 

rank" positions), as stated in the Score Card, into the statute. 

In any event, the rule's transparent purpose was to adjudicate 

the pending licensing dispute with KSG and shore up the 

Department's ongoing refusal (in Department of Health Case 

No. 2017-0232) to grant KSG a formal disputed-fact hearing on 

the proposed denial of its application. Naturally, the 

Department took the position that rule 64ER17-3 had settled all 

possible disputes of material fact, once and for all, as a 

matter of law. 

62. In a surprising about-face, however, on October 26, 

2017, the Department entered into a settlement agreement with 

KSG pursuant to which the Department agreed to register KSG as 

an MMTC. The Department issued a Final Order Adopting 

Settlement Agreement with KSG on October 30, 2017. That same 

day (and in order to effectuate the settlement with KSG), the 

Department issued the Emergency Rule. The Emergency Rule amends 
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former rule 64ER17-3 to expand the pool of Qualified 2015 

Applicants by exactly one, adding KSG--not by name, of course, 

but by deeming all the regional Second Best applicants to be 

Within One Point. Because KSG was the only 2015 applicant 

ranked Second Best in its region that did not have an aggregate 

score within one point of its region's Best applicant in 

accordance with rule 64ER17-3, KSG was the only nursery that 

could take advantage of the newly adopted provisions. 

63. As relevant, the Emergency Rule provides as follows: 

This emergency rule supersedes the emergency 
rule 64ER17-3 which was filed and effective 
on September 28, 2017. 

(1) For the purposes of implementing 
s. 381.986(8) (a)2.a., F.S., the following 
words and phrases shall have the meanings 
indicated: 

(a) Application - an application to be a 
dispensing organization under former 
s. 381.986, F.S. (2014), that was timely 
submitted in accordance with Rule 64-
4.002(5) of the Florida Administrative Code 
(2015). 

(b) Final Ranking- an applicant's 
aggregate score for a given region as 
provided in the column titled "Final Rank" 
or the applicant's regional rank as provided 
in the column titled "Regional Rank" within 
the November 2015 Aggregated Score Card, 
incorporated by reference and available at 
[hyperlink omitted], as the final rank 
existed on November 23, 2015. 

(c) Highest Final Ranking - the final rank 
with the highest point value for a given 
region, consisting of an applicant's 
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aggregate score as provided in the column 
titled "Final Rank" or the applicant's 
regional rank as provided in the column 
titled "Regional Rank" within the November 
2015 Aggregated Score Card, as the final 
rank existed on November 23, 2015. 

(d) Within One Point - for the aggregate 
score under the column "Final Rank" one 
integer (i.e., whole, non-rounded number) 
carried out to four decimal points (i.e., 
1.0000) or for the regional rank under the 
column "Regional Rank" one whole number 
difference, by subtracting an applicant's 
final ranking from the highest final ranking 
in the region for which the applicant 
applied. 

(e) Qualified 2015 Applicant - an 
individual or entity whose application was 
reviewed, evaluated, and scored by the 
department and that was denied a dispensing 
organization license under former 
s. 381.986, F.S. (2014) and either: (1) had 
one or more administrative or judicial 
challenges pending as of January 1, 2017; or 
(2) had a final ranking within one point of 
the highest final ranking in the region for 
which it applied, in accordance with 
Rule 64-4.002(5) of the Florida 
Administrative Code (2015). 

(Emphasis added) . 

64. In a nutshell, the Emergency Rule provides that an 

applicant meets the One Point Condition if either (i) the 

difference between its aggregate score and the highest regional 

aggregate score, as those scores were determined by the 

Department effective November 23, 2015, is less than or equal to 

1.0000; or (ii) its regional rank, as determined by the 

Department effective November 23, 2015, is Second Best. 
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A number of applicants satisfy both criteria, e.g., 3 Boys, 

McCrory's, Chestnut Hill, and Alpha (northwest region). Some, 

in contrast, meet only one or the other. Sun Bulb, Treadwell, 

and Loop's, for example, meet (i) but not (ii). 

meets (ii) but not (i). 

KSG, alone, 

65. The Department has been unable to come up with a 

credible, legally cohesive explanation for the amendments that 

distinguish the Emergency Rule from its predecessor. On the one 

hand, Christian Bax testified that KSG had persuaded the 

Department that "within one point" meant, for purposes of the 

One Point Condition, Second Best (or "second place''), and that 

this reading represented a reasonable interpretation of a 

"poorly crafted sentence" using an "unartfully crafted term," 

i.e., "final ranking." On the other hand, the Department argues 

in its Proposed Final Order (on page 17) that the One Point 

Condition's "plain language reflects the legislature's intent 

that the 'second-best' applicant in each region (if otherwise 

qualified) be licensed as an MMTC." (Emphasis added) . 

Logically, of course, the One Point Condition cannot be both 

"poorly crafted" (i.e., ambiguous) and written in "plain 

language" (i.e., unambiguous); legally, it must be one or the 

other. Put another way, the One Point Condition either must be 

construed, which entails a legal analysis known as statutory 

interpretation that is governed by well-known canons of 
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construction and results in a legal ruling declaring the meaning 

of the ambiguous terms, or it must be applied according to its 

plain language, if (as a matter of law) it is found to be 

unambiguous. 

66. Obviously, as well, the One Point Condition, whether 

straightforward or ambiguous, cannot mean both within one point 

and within one place, since these are completely different 

statuses. If the statute is clear and unambiguous, only one of 

the alternatives can be correct; if ambiguous, either might be 

permissible, but not both simultaneously. 

67. By adopting the Emergency Rule, the Department took a 

position in direct conflict with the notion that the One Point 

Condition is clear and unambiguous; its reinterpretation of the 

statute is consistent only with the notion that the statute is 

ambiguous, and its present attempt to disown that necessarily 

implicit conclusion is rejected. The irony is that the 

Department surrendered the high ground of statutory unambiguity, 

which it initially occupied and stoutly defended, to take up an 

indefensible position, where, instead of choosing between two 

arguably permissible, but mutually exclusive, interpretations, 

as required, it would adopt both interpretations. The only 

reasonable inference the undersigned can draw from the 

Department's bizarre maneuver is that the Emergency Rule is not 

the product of high-minded policy making but rather a litigation 
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tactic, which the Department employed as a necessary step to 

resolve the multiple disputes then pending between it and KSG. 

The Emergency Rule was adopted to adjudicate the KSG disputes in 

KSG's favor, supplanting the original rule that was adopted to 

adjudicate the same disputes in the Department's favor. 

V. THE IRRATIONALITY OF THE SCORING METHODOLOGY 

68. The Department committed a gross conceptual error when 

it decided to treat ordinal data as interval data under its 

Interval Coding and Deemed Points Policies. Sadly, there is no 

way to fix this problem retroactively; no formula exists for 

converting or translating non-metric data such as rankings 

(which, for the most part, cannot meaningfully be manipulated 

mathematically) into quantitative data. Further, the defect in 

the Department's "scoring" process has deprived us of essential 

information, namely, actual measurements. 

A. A Second Look at the Department's Scoring Methodology 

69. The Department's Scoring Methodology was described 

above. Nevertheless, for purposes of explicating just how 

arbitrary and capricious were the results of this process, and 

to shed more light on the issues of fact which the Department 

hopes the Emergency Rule has resolved before they can ever 

become grounds for a disputed-fact hearing, the undersigned 

proposes that the way the Department arrived at its aggregate 

scores be reexamined. 
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70. It will be recalled that each applicant received 

14 Ordinals from each reviewer, i.e., one Ordinal per Domain. 

These will be referred to as Domanial Ordinals. Thus, each 

applicant received, collectively, 12 Domanial Ordinals apiece 

for the Main Topics of Cultivation, Processing, and Dispensing; 

and three Domanial Ordinals apiece for the Main Topics of 

Medical Director and Financials, for a total of 42 Domanial 

Ordinals. These five sets of Domanial Ordinals will be referred 

to generally as Arrays, and specifically as the Cultivation 

Array, the Processing Array, the Dispensing Array, the MD Array, 

and the Financials Array. Domanial Ordinals that have been 

sorted by Array will be referred to, hereafter, as Topical 

Ordinals. So, for example, the Cultivation Array comprises 

12 Topical Ordinals per applicant. A table showing the Arrays 

of the southeast region applicants is attached as Appendix A. 

71. Keeping our attention on the Cultivation Array, 

observe that if we divide the sum of the 12 Topical Ordinals 

therein by 12, we will have calculated the mean (or average) of 

these Topical Ordinals. This value will be referred to as the 

Mean Topical Ordinal or "MTO." For each applicant, we can find 

five MTOs, one apiece for the five Main Topics. So, each 

applicant has a Cultivation MTO, a Processing MTO, and so forth. 

72. As discussed, each Main Topic was assigned a weight, 

e.g., 30% for Cultivation, 20% for Financials. These five 
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weights will be referred to generally as Topical Weights, and 

specifically as the Cultivation Topical Weight, the Processing 

Topical Weight, etc. 

73. If we reduce, say, the Cultivation MTO to its 

associated Cultivation Topical Weight (in other words, take 30% 

of the Cultivation MTO), we will have produced the weighted MTO 

for the Main Topic of Cultivation. For each applicant, we can 

find five weighted MTOs ("WMTO''), which will be called 

specifically the Cultivation WMTO, the Processing WMTO, etc. 

74. The sum of each applicant's five WMTOs equals what the 

Department calls the applicant's aggregate score or final rank. 

In other words, in the Department's scoring methodology, an MTO 

is functionally a "Topical raw score" and a WMTO is an "adjusted 

Topical score" or, more simply, a "Topical subtotal." Thus, we 

can say, alternatively, that the sum of an applicant's five 

Topical subtotals equals its DOH-assigned aggregate score. 

75. For those in a hurry, an applicant's WMTOs (or Topical 

subtotals) can be computed quickly by dividing the sum of the 

Topical Ordinals in each Array by the respective divisors shown 

in the following table: 

Dividend Divisor Quotient 
Sum of the Topical 40 = Cultivation WMTO 
Ordinals in the 
CULTIVATION Array 
Sum of the Topical 40 = Processing WMTO 
Ordinals in the 
PROCESSING Array 
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Dividend Divisor Quotient 
Sum of the Topical 80 = Dispensing WMTO 
Ordinals in the 
DISPENSING Array 
Sum of the Topical 60 = MD WMTO 
Ordinals in the MD Array 
Sum of the Topical 15 = Financials WMTO 
Ordinals in the 
FINANCIAL$ Array 

76. To advance the discussion, it is necessary to 

introduce some additional concepts. We have become familiar 

with the Ordinal, i.e., a number that the Department assigned to 

code a particular rank (5, 4, 3, 2, or 1) . 131 From now on, the 

symbol 0 will be used to represent the value of an Ordinal as a 

variable. 

77. There is another value, which we can imagine as a 

concept, namely the actual measurement or observation, which, as 

a variable, we will call x. For our purposes, x is the value 

that a Reviewer would have reported if he or she had been asked 

to quantify (to the fourth decimal place) the amount of an 

applicant's suitability vis-a-vis the attribute in view on a 

scale of 1.0000 to 5.0000, with 5.0000 being "ideal" and 1.0000 

meaning, roughly, "serviceable." This value, x, is a 

theoretical construct only because po Reviewer actually made any 

such measurements; such measurements, however, could have been 

made, had the Reviewers been required to do so. Indeed, some 

vague idea, at least, of x must have been in each Reviewer's 

mind every time he or she ranked the applicants, or else there 
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would have been no grounds for the rankings. Simply put, a 

particular value x can be supposed to stand behind every Topical 

Ordinal because every Topical Ordinal is a function of x. 

Unfortunately, we do not know x for any Topical Ordinal. 

78. Next, there is the true value of x, for which we will 

give the symbol p. This is a purely theoretical notion because 

it represents the value that would be obtained by a perfect 

measurement, and there is no perfect measurement of anything, 

certainly not of relative suitability to serve as an MMTC. 141 

79. Finally, measurements are subject to uncertainty, 

which can be expressed in absolute or relative terms. The 

absolute uncertainty expresses the size of the range of values 

in which the true value is highly likely to lie. A measurement 

given as 150 ± 0.5 pounds tells us that the absolute uncertainty 

is 0.5 pounds, and that the true value is probably between 149.5 

and 150.5 pounds (150 - 0.5 and 150 + 0.5). This uncertainty 

can be expressed as a percentage of the measured value, i.e., 

150 pounds ± .33%, because 0.5 is .33% of 150. 

80. With that background out of the way, let's return to 

concept of the mean. The arithmetic mean is probably the most 

commonly used operation for determining the central tendency 

(i.e., the average or typical value) of a dataset. No doubt 

everyone reading this Order, on many occasions, has found the 

average of, say, four numbers by adding them together and 
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dividing by 4. When dealing with interval data, the mean is 

interpretable because the interval is interpretable. Where the 

distance between 4 and 5, for example, is the same as that 

between 5 and 6, everyone understands that 4.5 is halfway 

between 4 and 5. As long as we know that 4.5 is exactly halfway 

between 4 and 5, the arithmetic mean of 4 and 5 (i.e., 4.5) is 

interpretable. 

81. The mean of a set of measurement results gives an 

estimate of the true value of the measurement, assuming there is 

no systematic error in the data. The greater the number of 

measurements, the better the estimate. Therefore, if, for 

example, we had in this case an Array of xs, then the mean of 

that dataset (x-) would approximate p, especially for the 

Cultivation, Processing, and Dispensing Arrays, which have 

12 observations apiece. If the Department had used x- as the 

Topical raw score instead of the MTO, then its scoring 

methodology would have been free of systematic error. 

82. But the Department did not use x as the Topical raw 

score. In the event, it had only Arrays of Os to work with, so 

when the Department calculated the mean of an Array, it got the 

average of a set of Ordinals (o-), not x-. 

83. Using the mean as a measure of the central tendency of 

ordinal data is highly problematic, if not impermissible, 

because the information is not quantifiable. In this case, the 
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Department coded the rankings with numbers, but the numbers 

(i.e., the Ordinals), not being units of measurement, were just 

shorthand for content that must be expressed verbally, not 

quantifiably. The Ordinals, that is, translate meaningfully 

only as words, not as numbers, as can be seen in the table at 

paragraph 27, supra. 

84. Because these numbers merely signify order, the 

distances between them have no meaning; the interval, it 

follows, is not interpretable. In such a situation, 4.5 does 

not signify a halfway point between 4 and 5. Put another way, 

the average of Best and Second Best is not "Second-Best-and-a

half," for the obvious reason that the notion is nonsensical. 

To give a real-life example, the three Topical Ordinals in 

Nature's Way's MD Array are 5, 3, and 2. The average of Best, 

Third Best, and Fourth Best is plainly not "Third-Best-and-a

third," any more than the average of Friday, Wednesday, and 

Tuesday is Wednesday-and-a-third. 

85. For these reasons, statisticians and scientists 

ordinarily use the median or the mode to measure the central 

tendency of ordinal data, generally regarding the mean of such 

data to be invalid or uninterpretable. The median is the middle 

number, which is determined by arranging the data points from 

lowest to highest, and identifying the one having the same 

number of data points on either side (if the dataset contains an 

44 

084



odd number of data points) or taking the average of the two data 

points in the middle (if the dataset contains an even number of 

data points). The mode is the most frequently occurring number. 

(If no number repeats, then there is no mode, and if two or more 

numbers recur with the same frequency, then there are multiple 

modes.) 

86. We can easily compute the medians, modes, and means of 

the Topical Ordinals in each of the applicants' Arrays. They 

are set forth in the following table. 

Cultivation Processing Dispensing Medical Financials 
30% 30% 15% Director 5% 20% 

Bill's 
Median 1 Median 2 Median 1 Median 2 Median 1 

Mode 1 Mode 2 Mode 1 Mode NA Mode 1 

Mean 1. 8333 Mean 1. 7500 Mean 1. 1667 Mean 2. 0000 Mean 1. 0000 

Costa 
Median 5 Median 4.5 Median 4 Median 4 Median 5 

Mode 5 Mode 5 Mode 4 Mode 4 Mode 5 

Mean 4. 6667 Mean 4 .1667 Mean 4. 0000 Mean 4. 3333 Mean 4. 6667 

Keith St. Germain 
Median 4 Median 4 Median 2 Median 4 Median 3 

Mode 4 Mode 4 Mode 2 Mode NA Mode 3 

Mean 3. 4167 Mean 3. 2500 Mean 2. 4167 Mean 3. 6667 Mean 3. 3333 

Nature's Way 
Median 3 Median 3 Median 3. 5 Median 3 Median 2 

Mode 4 Mode 3 Mode 3 Mode NA Mode 2 

Mean 3. 0833 Mean 2. 5833 Mean 3. 6667 Mean 3. 3333 Mean 2. 3333 

Redland 
Median 2 Median 3. 5 Median 5 Median 2 Median 4 

--~--~-~. ~ 

Mode 2 Modes 3, 4, 5 Mode 5 Mode NA ~ode NA 

Mean 2. 2500 Mean 3. 4167 Mean 4.1667 Mean 2. 3333 Mean 3. 6667 

87. It so happens that the associated medians, modes, and 

means here are remarkably similar--and sometimes the same. The 
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point that must be understood, however, is that the respective 

means, despite their appearance of exactitude when drawn out to 

four decimal places, tell us nothing more (if, indeed, they tell 

us anything) than the medians and the modes, namely whether an 

applicant was typically ranked Best, Second Best, etc. 

88. The median and mode of Costa's Cultivation Ordinals, 

for example, are both 5, the number which signifies "Best." 

This supports the conclusion that "Best" was Costa's average 

ranking under Cultivation. The mean of these same Ordinals, 

4.6667, appears to say something more exact about Costa, but, in 

fact, it does not. At most, the mean of 4.6667 tells us only 

that Costa was typically rated "Best" in Cultivation. (Because 

there is no cognizable position of rank associated with the 

fraction 0.6667, the number 4.6667 must be rounded if it is to 

be interpreted.) To say that 4.6667 means that Costa outscored 

KSG by 1.2500 "points" in Cultivation, therefore, or that Costa 

was 37% more suitable than KSG, would be a serious and 

indefensible error, for these are, respectively, interval and 

ratio statements, which are never permissible to make when 

discussing ordinal data. 

89. As should by now be clear, o is a value having 

limited usefulness, if any, which cannot ever be understood, 

properly, as an estimate of p. The Department, regrettably, 

treated o- as if it were the same as x- and, thus, a reasonable 
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approximation of ~, making the grievous conceptual mistakes of 

using ordinal data to make interval-driven decisions, e.g., whom 

to select for licensure when the "difference" between applicants 

was as infinitesimal as 0.0041 "points," as well as interval 

representations about the differences between applicants, such 

as, "Costa's aggregate score is 1.5167 points greater than 

Nature's Way's aggregate score." Due to this flagrant defect in 

the Department's analytical process, the aggregate scores which 

the Department generated are hopelessly infected with systematic 

error, even though the mathematical calculations behind the 

flawed scores are computationally correct. 

B. Dr. Cornew's Solution 

90. Any attempt to translate the Ordinals into a 

reasonable approximation of interval data is bound to involve a 

tremendous amount of inherent uncertainty. If we want to 

ascertain the x behind a particular 0, all we can say for sure 

is that: [ ( 0 n) + O.OOOn] ~ x ~ [(0 +a) - O.OOOa], where n 

represents the number of places in rank below 0, and a 

symbolizes the number of places in rank above 0. The Ordinals 

of 1 and 5 are partial exceptions, because 1 ~ x ~ 5. 

when 0 

when 0 

5, we can say [(0 n) + O.OOOn] ~ x ~ 5, and 

1, we can say 1 ~ x ~ [(0 +a) - O.OOOa]. 
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91. The table below should make this easier to see. 

Lowest Possible Ordinal 0 Highest Possible 

Value of X Value of X 

1. 0004 5 5.0000 

l. 0003 4 4.9999 

l. 0002 3 4.9998 

l. 0001 2 4.9997 

l. 0000 1 4.9996 

92. As will be immediately apparent, all this tells us is 

that x could be, effectively, any score from 1 to 5--which 

ultimately tells us nothing. Accordingly, to make any use of 

the Ordinals in determining an applicant's satisfaction of the 

One Point Condition, we must make some assumptions, to narrow 

the uncertainty. 

93. Nature's Way's expert witness, Dr. Ronald W. Cornew, 151 

offers a solution that the undersigned finds to be credible. 

Dr. Cornew proposes (and the undersigned agrees) that, for 

purposes of extrapolating the scores (values of x) for a given 

applicant, we can assume that the Ordinals for every other 

applicant are true values (p) of x, in other words, perfectly 

measured scores expressing interval data--a heroic assumption in 

the Department's favor. Under this assumption, if the subject 

applicant's Ordinal is the ranking of, say, 3, we shall assume 

that the adjacent Ordinals of the other applicants, 2 and 4, are 

true quantitative values. This, in turn, implies that the true 
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value of the subject applicant's Ordinal, as a quantified score, 

is anywhere between 2 and 4, since all we know about the subject 

applicant is that the Reviewer considered it to be, in terms of 

relative suitability, somewhere between the applicants ranked 

Fourth Best (2) and Second Best (4). 

94. If we make the foregoing Department-friendly 

assumption that the other applicants' Ordinals are p, then the 

following is true for the unseen x behind each of the subject 

applicant's Os: [(0- 1) + 0.0001] :<::;X:<::; [(0 + 1)- 0.0001]. 

The Ordinals of 1 and 5 are, again, partial exceptions. Thus, 

when 0 = 5, we can say 4.0001 :<::; x :<::; 5, and when 0 = 1, we can 

say 1 :<::; x :<::; 1.9999. Dr. Cornew sensibly rounds off the 

insignificant ten-thousandths of points, simplifying what would 

otherwise be tedious mathematical calculations, so that: 

Lowest Possible Ordinal 0 Highest Possible 
Value of X Value of X 

4 5 5 

3 4 5 

2 3 4 

1 2 3 

1 1 2 

95. We have now substantially, albeit artificially, 

reduced the uncertainty involved in translating Os to xs. Our 

assumption allows us to say that x = 0 ± 1 except where only 

negative uncertainty exists (because x cannot exceed 5) and 
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where only positive uncertainty exists (because x cannot be less 

than 1). It is important to keep in mind, however, that (even 

with the very generous, pro-Department assumption about other 

applicants' ''scores") the best we can do is identify the range 

of values within which x likely falls, meaning that the highest 

values and lowest values are not alternatives; rather, the 

extrapolated score comprises those two values and all values in 

between, at once. 

96. In other words, if the narrowest statement we can 

reasonably make is that an applicant's score could be any value 

between 1 and h inclusive, where 1 and h represent the low and 

high endpoints of the range, then what we are actually saying is 

that the score is all values between 1 and h inclusive, because 

none of those values can be excluded. Thus, in consequence of 

the large uncertainty about the true values of x that arises 

from the low-information content of the data available for 

review, Ordinal 3, for example, translates, from ordinal data to 

interval data, not to a single point or value, but to a score

set, ranging from 2 to 4 inclusive. 

97. Thus, to calculate Nature's Way's aggregate score-set 

using Dr. Cornew's method, as an example, it is necessary to 

determine both the applicant's highest possible aggregate score 

and its lowest possible aggregate score, for these are the 

endpoints of the range that constitutes the score-set. Finding 
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the high endpoint is accomplished by adding 1 to each Topical 

Ordinal other than 5, and then computing the aggregate score-set 

using the mathematical operations described in paragraphs 74 

and 75. The following WMTOs (Topical subtotals) are obtained 

thereby: Cultivation, 1.2250; Processing, 1.0500; Dispensing, 

0.6625; MD, 0.2000; and Financials, 0.6667. The high endpoint 

of Nature's Way's aggregate score-set is the sum of these 

numbers, or 3.8042. 161 

98. Finding the low endpoint is accomplished roughly in 

reverse, by subtracting 1 from each Topical Ordinal other 

than 1, and then computing the aggregate score-set using the 

mathematical operations described in paragraphs 74 and 75. The 

low endpoint for Nature's Way works out to 1.9834. Nature's 

Way's aggregate score-set, thus, is 1.9834-3.8042. 171 This could 

be written, alternatively, as 2.8938 ± 0.9104 points, or 

as 2.8938 ± 31.46%. 

99. The low and high endpoints of Costa's aggregate score

set are found the same way, and they are, respectively, 3.4000 

and 4.8375. 181 Costa's aggregate score-set is 3.4000-4.8375, 

which could also be written as 4.1188 ± 0.7187 points or 4.1188 

± 17.45%. 

100. We can now observe that a score of 2.4000 or more is 

necessary to satisfy the One Point Condition, and that any score 

between 2.4000 and 3.8375, inclusive, is both necessary and 
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sufficient to satisfy the One Point Condition. We will call 

this range (2.4000-3.8375) the Proximity Box. A score outside 

the Proximity Box on the high end, i.e., a score greater than 

3.8375, meets the One Point Condition, of course; however, a 

score that high, being more than sufficient, is not necessary. 

C. Rounding Off the Spurious Digits 

101. Remember that the Ordinal 5 does not mean 5 of 

something that has been counted but the position of 5 in a list 

of five applicants that have been put in order--nothing more. 

Recall, too, that there is no interpretable interval between 

places in a ranking because the difference between 5 and 4 is 

not the same as that between 4 and 3, etc., and that there is no 

"second best-and-a-half,'' which means that taking the average of 

such numbers is a questionable operation that could easily be 

misleading if not properly explained. 

102. Therefore, as discussed earlier, if the mean of 

ordinal data is taken, the result must be reported using only as 

many significant figures as are consistent with the least 

accurate number, which in this case is one significant figure 

(whose meaning is only Best, Second Best, Third Best, and so 

forth) . The Department egregiously violated the rule against 

reliance upon spurious digits, i.e., numbers that lack credible 

meaning and impart a false sense of accuracy. The Department 

took advantage of meaningless fractions obtained not by 
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measurement but by mathematical operations, thereby compounding 

its original error of treating ordinal data as interval data. 

103. When the Department says that Nature's Way's 

aggregate score is 2.8833, it is reporting a number with five 

significant figures. This number implies that all five figures 

make sense as increments of a measurement; it implies that the 

Department's uncertainty about the value is around 0.0001 

points--an astonishing degree of accuracy. The trouble is that 

the aggregate scores, as reported without explanation, are false 

and deceptive. There is no other way to put it. 

104. The Department's reported aggregate scores cannot be 

rationalized or defended, either, as matters of policy or 

opinion. This point would be obvious if the Department were 

saying something more transparent, e.g., that 1 + 1 + 1 + 0 + 0 

= 2.8833, for everyone would see the mistake and understand 

immediately that no policy can change the reality that the sum 

of three 1s is 3. 

105. The falsity at issue is hidden, however, because, to 

generate each applicant's "aggregate score," the Department 

started with 42 whole numbers (of ordinal data), each of which 

is a value from 1 to 5. It then ran the applicant's 42 single-

digit, whole number "scores" through a labyrinth of mathematical 

operations (addition, division, multiplication), none of which 

improved the accuracy or information content of the original 
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42 numbers, to produce "aggregate scores" such as 2.8833. This 

process lent itself nicely to the creation of spreadsheets and 

tables chocked full of seemingly precise numbers guaranteed to 

impress. 191 

106. Lacking detailed knowledge (which few people have) 

about how the numbers were generated, a reasonable person seeing 

"scores" like 2.8833 points naturally regards them as having 

substantive value at the microscopic level of ten-thousandths of 

a point--that's what numbers like that naturally say. He likely 

believes that these seemingly carefully calibrated measurements 

are very accurate; after all, results as finely-tuned as 2.8833 

are powerful and persuasive when reported with authority. 

107. But he has been fooled. The only "measurement" the 

Department ever took of any applicant was to rank it Best, 

Second Best, etc.-a "measurement" that was not, and could not 

have been, fractional. The reported aggregate scores are 

nothing but weighted averages of ordinal data, dressed up to 

appear to be something they are not. Remember, the smallest 

division on the Reviewers' "scale" (using that word loosely 

here) was 1 rank. No Reviewer used decimal places to evaluate 

any portion of any application. The aggregate scores implying 

precision to the ten-thousandth place were all derived from 

calculations using whole numbers that were code for a value 
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judgment (Best, Second Best, etc.), not quantifiable 

information. 

108. Therefore, in the reported "aggregate scores," none 

of the digits to the right of first (tenth place) decimal point 

has any meaning whatsoever; they are nothing but spurious digits 

introduced by calculations carried out to greater precision than 

the original data. The first decimal point, moreover, being 

immediately to the right of the one (and only) significant 

figure in the aggregate score, is meaningful (assuming that the 

arithmetic mean of ordinal data even has interpretable meaning, 

which is controversial) only as an approximation of 1 (whole) 

rank. Because there is no meaningful fractional rank, the first 

decimal must be rounded off to avoid a misrepresentation of the 

data. 

109. Ultimately, the only meaning that can be gleaned from 

the "aggregate score" of 2.8833 is that Nature's Way's typical 

(or mean) weighted ranking is 2.8833. Because there is no 

ranking equivalent to 2.8833, this number, if sense is to be 

made of it, must be rounded to the nearest ranking, which is 3 

(because 2.8 ~ 3), or Third Best. To report this number as if 

it means something more than that is to mislead. To make 

decisions based on the premise that 0.8833 means something other 

than "approximately one whole place in the ranking" is, 

literally, irrational--indeed, the Department's insistence that 
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its aggregate scores represent true and meaningful quantities of 

interval data is equivalent, as a statement of logic, to 

proclaiming that 1 + 1 = 3, the only difference being that the 

latter statement is immediately recognizable as a delusion. An 

applicant could only be ranked 1, 2, 3, 4, or 5--not 2.8833 

or 4.4000. 

110. Likewise, the only meaning that can be taken from the 

"aggregate score'' of 4.4000 is that Costa's average weighted 

ranking is 4.4000, a number which, for reasons discussed, to be 

properly understood, must be rounded to the nearest ranking, 

i.e., 4. The fraction, four-tenths, representing less than half 

of a position in the ranking, cannot be counted as approximately 

one whole (additional) place (because 4.4 ~ 5). And to treat 

0.4000 as meaning four-tenths of a place better than Second Best 

is absurd. There is no mathematical operation in existence that 

can turn a number which signifies where in order something is, 

into one that counts how much of that thing we have. 

111. To eliminate the false precision, the spurious digits 

must be rounded off, which is the established mathematical 

approach to dealing with numbers that contain uncertainty, as 

Dr. Cornew credibly confirmed. Rounding to the nearest integer 

value removes the meaningless figures and eliminates the 

overprecision manifested by those digits. 
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CONCLUSIONS OF LAW 

112. DOAH has personal and subject matter jurisdiction 

in these proceedings pursuant to sections 120.56, 120.569, 

and 120.57(1). 

VI. STANDING 

113. Nature's Way is obviously substantially affected by 

the Emergency Rule and the Scoring Methodology. Despite that, 

the Department contends that Nature's Way lacks standing to 

challenge the Scoring Methodology. As the Department's position 

in this regard is borderline frivolous, it need not detain us 

long. 

114. The Department argues that (i) because the denial of 

Nature's Way's DO license application necessarily determined the 

truth of the aggregate scores as interval statements of fact, 

and (ii) because the One Point Condition "mandates" the use, as 

interval data, of the applicant-specific aggregate scores as 

calculated to the ten-thousandth decimal place in 2015 based on 

the Scoring Methodology, no determination under section 

120.56(4) can change the "fact"-which has been conclusively 

adjudicated as a matter of law-that Costa outscored Nature's 

Way by 1.5167 points. Both arguments beg the question and thus 

are fallacious. 

115. The premise of argument (i), namely that 

administrative finality precludes Nature's Way from disputing 
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the truth of the aggregate scores as interval statements of 

quantifiable fact, is also its conclusion, so the Department's 

reasoning is circular. The Department simply presupposes that 

the truth of the aggregate scores as quantifiable facts has been 

previously adjudicated without proving this to be so. As it 

happens, moreover, the Department failed to prove the elements 

of the affirmative defense of collateral estoppel/issue 

preclusion, which was rejected in DOAH Case No. 18-0721, the 

companion disputed-fact proceeding. 

116. The premise of argument (ii) is that the Department's 

interpretation of the One Point Condition (per the Emergency 

Rule), i.e., as having implicitly incorporated the aggregate 

scores and validated them as true quantities, is correct. This, 

of course, is the argument's conclusion as well, so the 

reasoning, once again, is circular. As will be shown, moreover, 

the Department's interpretation of section 381.986(8) (a)2.a. is 

clearly erroneous, and the Emergency Rule is invalid in 

pertinent part. 

117. Nature's Way has standing to challenge the Emergency 

Rule and the Scoring Methodology. 

VII. CHALLENGING AN EXISTING RULE 

118. In a challenge to an existing rule, the "petitioner 

has [the] burden of proving by a preponderance of the evidence 

that the existing rule is an invalid exercise of delegated 
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legislative authority as to the objections raised." See 

§ 120.56 (3) (a), Fla. Stat. 

119. The starting point for determining whether a rule is 

invalid is section 120.52(8), in which the legislature defined 

the term "invalid exercise of delegated legislative authority." 

Pertinent to this case are the following provisions: 

A proposed or existing rule is an invalid 
exercise of delegated legislative authority 
if any one of the following applies: 

* * * 

(b) The agency has exceeded its grant of 
rulemaking authority, citation to which is 
required by s. 120.54 (3) (a) 1.; 

(c) The rule enlarges, modifies, or 
contravenes the specific provisions of law 
implemented, citation to which is required 
by s. 120.54(3) (a)l.; [or] 

(e) The rule is arbitrary or capricious. A 
rule is arbitrary if it is not supported by 
logic or the necessary facts; a rule is 
capricious if it is adopted without thought 
or reason or is irrational. 

§ 120.52(8), Fla. Stat. 

120. As used in section 120.52(8), the term "rulemaking 

authority" "means statutory language that explicitly authorizes 

or requires an agency to adopt, develop, establish, or otherwise 

create any statement coming within the definition of the term 

'rule."' § 120.52 (17), Fla. Stat. The term "law implemented" 

is defined to mean "the language of the enabling statute being 
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carried out or interpreted by an agency through rulemaking." 

§ 120.52(9), Fla. Stat. 

121. Also included in Section 120.52(8) is a concluding 

paragraph-commonly called the ''flush-left paragraph"-in which 

the legislature expressed a clear intent to curb agency 

rulemaking authority: 

A grant of rulemaking authority is necessary 
but not sufficient to allow an agency to 
adopt a rule; a specific law to be 
implemented is also required. An agency may 
adopt only rules that implement or interpret 
the specific powers and duties granted by 
the enabling statute. No agency shall have 
authority to adopt a rule only because it is 
reasonably related to the purpose of the 
enabling legislation and is not arbitrary 
and capricious or is within the agency's 
class of powers and duties, nor shall an 
agency have the authority to implement 
statutory provisions setting forth general 
legislative intent or policy. Statutory 
language granting rulemaking authority or 
generally describing the powers and 
functions of an agency shall be construed to 
extend no further than implementing or 
interpreting the specific powers and duties 
conferred by the enabling statute. 

The legislature enacted the very same restrictions on rulemaking 

authority in section 120.536(1). 

122. The Department cited section 381.986(8) (k) as its 

authority to promulgate the Emergency Rule. This paragraph 

grants the Department the authority to "adopt rules pursuant to 

ss. 120.536(1) and 120.54 to implement this subsection," that is 
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subsection (8). The "law implemented" in the Emergency Rule is 

the One Point Condition of section 381.986(8) (a)2.a. 

VIII. STATUTORY INTERPRETATION AND THE RULE'S INVALIDITY 

123. Whether the Emergency Rule is invalid, as Nature's 

Way contends, under paragraph (b) or (c) of section 120.52(8), 

or both, depends on the meaning of the One Point Condition, 

which the subject rule purports to implement. The first order 

of business, therefore, is to examine section 381.986(8) (a)2.a., 

whose relevant language, again, is: "or had a final ranking 

within one point of the highest final ranking in its region 

under formers. 381.986, Florida Statutes 2014." 

124. The general principles relating to the interpretation 

of statutes are well-known and ably summarized as follows: 

It is well established that the construction 
of a statute is a question of law reviewable 
de novo. Dixon v. City of Jacksonville, 774 
So. 2d 763, 765 (Fla. 1st DCA 2000). 
Legislative intent is the polestar that 
guides this Court's statutory construction 
analysis. See State v. J.M., 824 So. 2d 
105, 110 (Fla. 2002) (citation omitted). In 
construing a statute, th[e] Court must look 
to the statute's plain language. See Fla. 
Dep't of Educ. v. Cooper, 858 So. 2d 394, 
395 (Fla. 1st DCA 2003); Jackson County 
Hosp. Corp. v. Aldrich, 835 So. 2d 318, 328-
29 (Fla. 1st DCA 2002); see also State v. 
Rife, 789 So. 2d 288, 292 (Fla. 2001) (noting 
that legislative intent is determined 
primarily from the language of a 
statute) . Where the language of a statute 
is clear and unambiguous, it must be given 
its plain and ordinary meaning. Cooper, 858 
So. 2d at 395 (citations omitted). Where a 

61 

101



statute is ambiguous, courts may then resort 
to the rules of statutory construction. 
BellSouth Telecomms., Inc. v. Meeks, 863 So. 
2d 287, 289 (Fla. 2003). 

Bruner v. GC-GW, Inc., 880 So. 2d 1244, 1246-47 (Fla. 1st 

DCA 2004) . 

125. Florida courts tend to defer to agency 

interpretations of statutes they administer, and of rules they 

have adopted, pursuant to the doctrine of judicial deference. 

This court-made doctrine does not apply to ALJs, and there is no 

statutory equivalent in the APA, which--quite the opposite--

requires ALJs to conduct de novo hearings. See§ 120.57(1) (k), 

Fla. Stat. Therefore, in using his own best judgment to 

interpret the statute independently and impartially as a neutral 

decision-maker should, the undersigned considers only the 

logical persuasive force of the parties' legal arguments about 

the meaning of section 381.986(8), without regard for the source 

thereof, so that neither side enjoys a special advantage in this 

forum. See generally, John G. Van Laningham, When Courts Bow to 

Bureaucrats: How Florida's Deference Doctrine Lets Agencies Say 

What the Law Is, 45 Fla. St. U. L. Rev. Online 1, 26-30 

(2018) (available at http://www.fsulawreview.com/online/) 

126. The first step in the analysis of a statute is to 

determine whether, as a matter of law, the statute at issue is 

ambiguous. If it is not, that is, if the relevant provisions 
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are "susceptible to only one reasonable interpretation, the[n 

the] plain language of the statute controls," and no statutory 

construction is necessary. Fla. Dep't of High. Saf. & Motor 

Veh. v. Hernandez, 74 So. 3d 1070, 1074 (Fla. 5th DCA 2011). 

Furthermore, if the statute is clear and unambiguous, then an 

interpretive rule which does anything but reiterate or 

accurately paraphrase the plain meaning of the statute is an 

invalid exercise of delegated legislative authority pursuant to 

section 120.57 (8) (c). 

12 7. If, and only when "the plain language of a statute is 

ambiguous--where a reasonable person could find two different 

meanings leading to two different outcomes--will th[e] Court 

resort to the tools of statutory construction." Fla. Dep't of 

Transp. v. Clipper Bay Invs., LLC, 160 So. 3d 858, 862 (Fla. 

2015). Where a rule adopts a permissible--that is, not clearly 

erroneous--interpretation of an ambiguous statute, it should 

survive scrutiny under section 120.52(8) (c), even if the ALJ or 

the reviewing court, using its best judgment, would have 

construed the statute differently. 

128. The One Point Condition is ambiguous because it 

confuses the concepts of ranking and scoring or, more precisely, 

makes an interval statement ("within one point") involving a 

comparison between two pieces of ordinal data, namely 

"rankings," which literally makes no sense. This ambiguity 
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would be immediately apparent if the subject matter were more 

familiar. In ordinary discourse, for example, if someone told 

us that the silver medalist in women's figure skating had a 

final ranking within one point of the gold medalist's ranking, 

we would be uncertain about the speaker's meaning because we 

know that the fact of a skater's placing second in rank behind 

the skater with the highest final score (and winning the silver 

medal) tells us nothing about how many points either competitor 

scored, much less reveals the difference between the 

competitors' point totals. Was the speaker referring to a one

point difference in the athletes' scores, we therefore would 

wonder, or a one-place difference in their rankings? This is 

the semantic problem with the One Point Condition. 

129. This ambiguity raises the immediate question of 

whether the proximity comparison should be between highest 

rank/next highest rank or the highest score/closest scores. 

This is an either/or question. The One Point Condition is clear 

that whichever comparison is intended, only one of the two 

potential pairings is authorized. Either a second-place finish 

or a quantifiable score of within one point of the highest 

quantifiable score might meet the condition, depending on how 

the statute's ambiguity in this regard is construed, but not 

both. 
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A. Invalidity under Section 120.52(8) (c) 

130. The Department's construction of the statute, as 

reflected in the Emergency Rule, puts in place two pathways to 

licensure (i.e., score and rank, either will suffice) where the 

legislature had approved only one. The Department's clearly 

erroneous interpretation enlarges and modifies the One Point 

Condition. 201 

131. The Department contends that the legislature, in its 

use of the term "final ranking," intended not only to denote the 

concepts of the "aggregate score" and "regional rank" as 

historical realities, but also to "incorporate" and "validate" 

the applicant-specific numerical values listed in the "final 

rank" and "regional rank" columns of the Score Card. In other 

words, the Department takes the position that the legislature 

enacted into law the Department's version of history, so that no 

applicant is entitled to dispute whether, in fact, it had an 

aggregate score within one point of the highest aggregate score. 

This interpretation, which uses the statute's retroactive nature 

to blur the distinction between legislating and adjudicating, is 

superficially persuasive, not deeply rooted. Like many 

plausible but incorrect positions, however, this one requires 

some effortful thought to untangle. 

132. The Medical Marijuana Law has components such as the 

One Point Condition that have retroactive effect, in that they 
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apply to pre-enactment events. This is atypical but not unheard 

of. Subject to constitutional restrictions that are not 

currently at issue, the legislature may enact retroactive 

statutes. What is a tad unusual about this statute is that the 

One Point Condition operates entirely on a discrete and 

nonrecurring set of historical circumstances involving a small 

number of identifiable parties, which means that the Medical 

Marijuana Law was, at least in parts, more narrowly focused than 

most general laws. This creates a temptation to infer that the 

legislature specifically picked identifiable winners and losers. 

133. There is a difference, however, between enacting a 

statute or rule that operates retroactively on known past events 

(a legislative or quasi-legislative power), and resolving 

disputes of fact about those events for purposes of applying the 

law to determine particular parties' personal rights, 

liabilities, and interests thereunder (a judicial or quasi-

judicial power) . The Department's mistake is to conflate these 

distinct powers, which leads it to believe, incorrectly, that 

the legislature not only adopted a law that applies to pre

enactment events, but also adjudicated the past events to 

conform to the Department's interpretation of the relevant 

facts. This latter is not what the legislature does, nor is it 

within the legislature's power to accomplish. 
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134. To satisfy the One Point Condition, an applicant had 

to have applied in 2015 for a DO license and received a final 

ranking (aggregate score) and regional rank from the Department. 

To have had an aggregate score, it was necessary that an 

applicant's application have been reviewed, evaluated, and 

scored211 by the three Reviewers, which must have occurred, if at 

all, before the enactment of the Medical Marijuana Law. To the 

extent that fulfillment of the One Point Condition depends upon 

the work of the Reviewers, the statute operates retroactively, 

in that it imposes new legal significance on the Reviewers' 

completed work. 

135. Consequently, an applicant seeking licensure under 

the One Point Condition is not entitled to a de novo hearing in 

which its DO application could be re-reviewed, re-evaluated, and 

re-scored. Such relief, upon timely request, should have been 

available to disappointed applicants who received a notice of 

intent to deny in November 2015. The statute is clear that the 

reviewing, evaluating, and scoring (i.e., the Reviewers' work) 

is history, and it does not contemplate or authorize a repeat of 

this work. 

136. The One Point Condition is not self-executing, 

however. It clearly envisions that a nursery seeking licensure 

thereunder must apply to the Department, where a determination 

will be made concerning whether, under the present 
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circumstances, the applicant satisfies the relevant criteria for 

licensure as an MMTC. Whether the applicant, in fact, had an 

aggregate score is unlikely ever to be disputed. Whether the 

aggregate score it had, according to the Department, means that 

the nursery was within one point of the highest scored applicant 

(or, alternatively, second place in the regional rank) is a 

question that, if raised, must be determined through the process 

of adjudication. The statute frames the issues for the parties, 

but it does not determine the issues as between them. 

137. The Department imagines that, by virtue of the 

Medical Marijuana Law, the aggregate scores, which it calculated 

in 2015, are now true under any interpretation and, therefore, 

can be used for any purpose in implementing the One Point 

Condition. In this regard, the Department conflates existence, 

meaning, and truth, which are actually separate and distinct 

properties. What the Department fails to grasp is that the 

historical, Department-assigned aggregate scores (whose 

existence is undisputed) are statements about the applicants, 

which (i) are ambiguous and (ii) make assertions, the truth of 

which may be disputed. Nothing in the Medical Marijuana Law 

purports to interpret the historical aggregates scores or deem 

truthful any matter asserted in them; it merely acknowledges 

their existence. 
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138. As has been discussed above at length, there can be 

no dispute that the scores of 2.8833 and 4.4000, for example, 

exist in fact as values the Department assigned to Nature's Way 

and Costa, respectively, in 2015. But these scores, to review, 

are ambiguous inasmuch as they can be construed to state either 

that (i) in the Department's opinion, Costa is more qualified 

than Nature's Way to be the southeast region's DO or (ii) Costa 

is 1.5167 points better than Nature's Way. The first statement 

is not currently contestable, having been decided by final 

agency action in 2015. It is the second meaning, however, which 

the Department asserts has been enacted into law through the One 

Point Condition. 

139. As we have seen, the statement that Costa is 1.5167 

(or any number) of points better than Nature's Way is a 

statement of fact, not opinion, and more precisely is an 

interval statement of fact, which is true only if the two 

numerical values being compared (4.4000 and 2.8833) constitute 

true (i.e., accurate) quantifiable information. Nothing in the 

Medical Marijuana Law purports to declare the historical, 

Department-assigned aggregate scores to be interval data, much 

less to adjudge the data to be true and accurate. These are 

matters the statute rightly and necessarily leaves for 

adjudication. 

69 

109



140. No statute, even one having retroactive operation 

such as the Medical Marijuana Law, should be construed as having 

adjudicated, as between identifiable parties, the truth of 

material historical facts, unless such an interpretation is 

unavoidable. This is because, first, whenever possible, a 

statute must be given an interpretation that avoids calling into 

question its constitutionality. See, e.g., Tyne v. Time Warner 

Entm't Co., 901 So. 2d 802, 810 (Fla. 2001); Del Valle v. 

State, 80 So. 3d 999, 1012 (Fla. 2011) (statute should not be 

given a meaning that would undermine its constitutional 

validity, where another reading is possible). 

141. Second, the authoritative resolution of genuine 

disputes of material fact between parties to a case or 

controversy is not a legislative power vested in the 

legislature, but a judicial or quasi-judicial power, which 

appertains to the judicial or executive branch pursuant to 

article V, section 1, of the Florida Constitution. 221 There are 

four characteristics of a quasi-judicial decision, which 

distinguish the adjudicative power from the legislative power: 

(1) [Q]uasi-judicial action results in the 
application of a general rule of policy, 
whereas legislative action formulates 
policy; (2) a quasi-judicial decision has an 
impact on a limited number of persons or 
property owners and on identifiable parties 
and interests, while a legislative action is 
open-ended and affects a broad class of 
individuals or situations; (3) a quasi-
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judicial decision is contingent on facts 
arrived at from distinct alternatives 
presented at a hearing, while a legislative 
action requires no basis in fact finding at 
a hearing; and (4) a "quasi-judicial act 
determines the rules of law applicable, and 
the rights affected by them, in relation to 
past transactions," while a legislative act 
prescribes what the rule or requirement 
shall be with respect to future acts. 

D.R. Horton, Inc. v. Peyton, 959 So. 2d 390, 398-99 (Fla. 1st 

DCA 2007) (quoting Bd. of Cnty. Comm'rs v. Snyder, 627 So. 2d 

469, 474 (Fla. 1993)). As the foregoing compare-and-contrast 

analysis makes clear, the question of whether the aggregate 

score that Nature's Way (or any 2015 applicant) had is a 

truthful assertion of quantifiable fact, which signifies that 

the nursery was or was not within one point of the highest 

scored applicant, cannot be decided by legislative action; it 

clearly requires quasi-judicial decision-making. 

142. Third, "although the legislature has the power to 

create administrative agencies with quasi-judicial power," 

Broward Cnty. v. La Rosa, 505 So. 2d 422, 423 (Fla. 1987), it 

"cannot take actions that would undermine the independence of 

Florida's judicial and quasi-judicial offices" without 

"violat[ing] the doctrine of separation of powers." Off. of 

State Atty. v. Parrotino, 628 So. 2d 1097, 1099 (Fla. 1993). 

There is no question that the legislature has granted ALJs and 

agency heads in the executive branch "quasi-judicial power in 
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matters connected with the functions of their offices," making 

them "administrative officers" within the meaning of Article V, 

section 1, of the Florida Constitution. See Ring Power Corp. v. 

Campbell, 697 So. 2d 203, 206 (Fla. 1st DCA 1997). Thus, if the 

legislature were to enact a statute that decided adjudicative 

facts and thereby determined the substantial interests of 

identifiable parties, the action would undermine the 

independence of the state's administrative officers holding the 

quasi-judicial power to make such decisions, in violation of the 

separation of powers provision in Article II, section 3, of the 

Florida Constitution. 

143. Fourth, and finally, to keep the Medical Marijuana 

Law as far from constitutional infirmity as reasonably possible, 

the One Point Provision should not be given an interpretation 

that would raise a genuine separation-of-powers concern. 

144. The Emergency Rule reflects the Department's 

interpretation of the One Point Condition as having incorporated 

and validated the historical, Department-assigned aggregate 

scores, thereby at once prejudging and foreclosing disputes 

about whether the scores are true statements of quantifiable 

fact respecting the 2015 DO applicants. This interpretation is 

clearly erroneous and contravenes the law implemented, which 

must be understood as having left to the branches of government 

possessing judicial and quasi-judicial power the duty to resolve 
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disputes about whether the Department-assigned aggregate scores 

are true statements of quantifiable fact respecting the 2015 DO 

applicants. 

145. The duty to avoid statutory interpretations that 

might render the statute unconstitutional requires that the 

Department's "legislative validation" interpretation be rejected 

for an additional, independent reason, i.e., to steer clear of 

Article III, section 10, of the Florida Constitution, which 

forbids the enactment of a special law as if it were a general 

law. 

146. As the Department reads section 381.986(8) (a)2.a., 

the legislature effectively adopted and validated the Score Card 

(by implicit reference), making it law. If this were true, then 

the legislature would have granted the benefit of licensure 

under the One Point Provision to specific nurseries identified 

in the law by name. The statute might as well have directed the 

Department to license as an MMTC any nursery named 3 Boys, 

McCrory's, Chestnut Hill, Alpha, Sun Bulb, Treadwell, or Loop's, 

which meets the requirements of section 381.986 and which is 

cultivation ready. Under the Department's interpretation, in 

other words, the statute does not generically classify as 

potentially licensable a,subset of the 2015 applicants, whose 

number (though small) has future growth potential, but singles 

out several nurseries, and only those nurseries, as ever being 
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eligible for immediate licensure pursuant to the One Point 

Condition. 

147. Under the Department's interpretation, therefore, the 

statute bears a suspicious resemblance to a special law. A 

"special law is one relating to, or designed to operate upon, 

particular persons or things , or one that purports to 

operate upon classified persons or things when classification is 

not permissible or the classification adopted is illegal." 

State ex. rel. Landis v. Harris, 163 So. 2d 237, 240 (Fla. 

1935) . This is in contrast to a general law, which "operates 

uniformly throughout the State, or uniformly upon subjects as 

they may exist throughout the State, or uniformly within 

permissible classifications by population of counties or 

otherwise, or is a law relating to a State function or 

instrumentality." Id. 

148. That a statute benefits a small number of persons or 

entities is not sufficient, without more, to deem it a special 

law; what matters is "whether the statute ha[s] the potential to 

apply to other [person or entities] in the future." R.J. 

Reynolds Tobacco Co. v. Hall, 67 So. 3d 1084, 1091 (Fla. 1st DCA 

2011). A statutory classification that is drawn so tightly 

around its original members that no one else will be able to 

satisfy the conditions of inclusion within the classification at 

some future point in time is in danger of being found arbitrary 
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and impermissible. City of Miami v. McGrath, 824 So. 2d 143, 

150 (Fla. 2002). Statutory language that identifies the objects 

upon which the law operates, instead of classifying them, 

constitutes an impermissible "descriptive technique," which 

renders the statute invalid. Id. 

149. In sum, if the One Point Condition were construed, as 

the Department urges, as having adopted the Score Card as a 

means of identifying the only nurseries that can satisfy the 

"within-one-point" criterion, then this portion of the statute 

would be in serious jeopardy of being declared a special law. 

Because Senate Bill 8-A was passed as a general law, see chapter 

2017-232, Laws of Florida, a declaration that the One Point 

Condition amounts to a special law would spell constitutional 

doom for section 381.986(8) (a)2.a. Art. III, § 10, Fla. Const. 

(prohibiting enactment of a special law unless notice of intent 

to pass the law was published in advance or, alternatively, the 

law would take effect only upon approval by the affected voters 

in a referendum) . 

150. To avoid undermining the constitutionality of section 

381.986(8) (a)2.a., therefore, the statute cannot be construed as 

having enacted into law the Score Card and "validated" the 

Department-assigned aggregate scores therein, thereby 

establishing, as a matter of law, their truth as quantifiable 

facts. 
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151. The Department's interpretation of the One Point 

Condition as having implicitly incorporated the Score Card and 

validated the truth of the matters the Department contends were 

asserted therein, in particular that the aggregate scores 

constitute accurate interval data, is clearly erroneous and 

contravenes the law implemented. 

152. It is concluded, therefore, that paragraphs ( 1) (b), 

(1) (c), and (1) (d) of the Emergency Rule are invalid pursuant to 

section 12 0. 52 ( 8) (c) . 

B. Invalidity under Section 120.52(8) (b) 

153. The "two fundamental prohibitions" of the separation 

of powers doctrine mandate that no branch of government may 

either encroach upon the powers of, or delegate its 

constitutionally assigned power to, another branch. Whiley v. 

Scott, 79 So. 3d 702, 708 (Fla. 2011). To the extent allowable 

under the nondelegation doctrine (which is not at issue here)~ 

however, "the Legislature may specifically delegate . . its 

rulemaking authority to the executive branch" without violating 

the separation of powers. Id. at 711. 

154. Thus, rulemaking "is a derivative of lawmaking," such 

that when an agency adopts "'a rule having the force of law, it 

acts in place of the legislature.'" Id. at 710 (quoting Dep't 

of Rev. v. Novoa, 745 So. 2d 378, 380 (Fla. 1st DCA 1999)). 

Section 120.52(8) could not be clearer about this: rulemaking 
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involves the exercise of delegated legislative authority, i.e., 

a power that derives from "the Legislature's lawmaking authority 

under article III, section 1 of the Florida Constitution." Id. 

at 716. 

155. As a grant of rulemaking authority, then, 

section 381. 98 6 ( 8) ( k) must be understood as a delegation to 

the Department of the legislative power of the state. Although, 

to be sure, the legislature could empower the Department to 

exercise quasi-judicial power (and has done so), section 

381.986(8) (k) is not a grant of quasi-judicial authority, which 

latter is a derivative of the judicial power under Article V, 

section 1, of the Florida Constitution. 

156. So, it is of great significance that the Emergency 

Rule does more than merely define the terms "Final Ranking," 

"Highest Final Ranking," and "Within One Point" in a generally 

applicable manner. 231 Instead, reflecting the Department's 

misguided interpretation of the One Point Provision, the 

Emergency Rule explicitly incorporates and validates the Score 

Card, which has the effect of defining the terms in question so 

narrowly that each nursery within the rule's field of operation 

is actually given its own bespoke definitions. 

157. To be specific, the term Final Ranking means, for 

Nature's Way, "2.8833 or 2." For Costa, the same term means 

"4.4000 or 5." The term Final Ranking is defined as a unique 
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pair of numbers for each nursery, for a total of 26 different, 

custom-made definitions. 

158. There are fewer definitions of Highest Final Rank--a 

separate one for each of the five regions. For the southwest 

region, e.g., Highest Final Rank means "4.1042 or 5," whereas 

for the southeast region, the same term means "4.4000 or 5." 

159. The definition of Within One Point actually comprises 

21 definitions, one for each nursery that potentially might be 

eligible for licensure under the One Point Condition. (The five 

highest scored applicants, which are already licensed, are the 

points of reference.) The definition specifies the applicable 

"difference," which must be 1. 0000 or less to be Within One 

Point, not simply by describing the mathematical formula, but by 

prescribing for each nursery the very numbers that must be 

subtracted from one another. In this way, the definition 

decides which applicants, by name, are Within One Point, and 

which are not. 

160. For Nature's Way, for example, the rule-prescribed 

Within One Point "difference" is 1.5167 (under the aggregate 

score formula) or 3 (under the regional rank formula) Because 

both rule-determined numbers are greater than 1.0000, the rule 

rules that Nature's Way is ineligible for licensure under the 

One Point Condition. For KSG, the "difference" is 1.1875 

(aggregate score comparison) or 1 (regional rank comparison) 
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Since the smaller "difference" of 1 equals 1.0000, the rule 

orders that KSG meets the Once Point Condition. The rule 

likewise adjudicates the substantial interests of the other 19 

potentially eligible applicants. 

161. Although it purports to be an exercise of delegated 

l~gislative authority and was published in the guise of a rule, 

the Emergency Rule is, in substance and effect, an order (or a 

compilation of orders) determining the substantial interests of 

the 21 applicants that populate the universe of potentially 

licensable nurseries under the One Point Condition. The 

Emergency Rule does not formulate policy at a level of 

generality that could possibly be considered categorical; 

rather, it finds adjudicative facts material to the substantial 

interests of identifiable--indeed identified--parties. The 

Emergency Rule reflects an exercise of quasi-judicial, not 

quasi-legislative, authority. 

rule. 

It is an order masquerading as a 

162. As such, the Emergency Rule is not authorized by 

section 381.986(8) (k), which to repeat is not a warrant to 

exercise quasi-judicial authority. To be sure, the Department 

possesses the quasi-judicial power to determine the substantial 

interests of the nurseries, but it may exercise that power only 

through sections 120.569 and 120.57. Rulemaking under section 

120.54 is not a bypass around DOAH that an agency can use to cut 
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off a party's right to dispute material facts and present its 

case to a neutral and independent ALJ. 

163. It is concluded, therefore, that paragraphs (1) (b), 

(1) (c), and (1) (d) of the Emergency Rule are invalid pursuant to 

section 120.52(8)(b). 

IX. INVALIDITY UNDER SECTION 120.52 (8) (e) 

164. There really can be no serious disagreement with the 

proposition that the Department's aggregate scores (and the 

regional ranks that are derivative of those aggregate scores) 

are not supported by logic, reason, or the necessary facts. As 

explained at length above, the aggregate scores are nothing but 

the weighted averages of ordinal data, i.e., the applicants' 

numerically coded positions in the Domanial rankings (1-5), 

carried out, preposterously, to the ten-thousandth decimal 

place. As explained above, these aggregate scores simply do not 

have the meaning the Department wants them have; they cannot 

possibly have such meaning because no quantifiable information 

about the applicants' relative suitability was ever recorded. 

165. The upshot is that the Emergency Rule, not to put too 

fine a point on it, is based on a delusion, the delusion that 

the aggregate scores truly are interval data that tell us 

precisely how much suitability one applicant was found to have 

had in comparison to another. It is this delusion that allows 

the Department to declare (per the Emergency Rule) that Costa 
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was 1.5167 points better than Nature's Way--a statement that is 

patently irrational. 

166. It is concluded, therefore, that paragraphs (1) (b), 

(1) (c), and (1) (d) of the Emergency Rule are invalid pursuant to 

section 120.52 (8) (e). 

X. THE UNADOPTED RULE 

167. The term "rule" is defined in section 120.52(16) to 

mean "each agency statement of general applicability that 

implements, interprets, or prescribes law or policy or describes 

the procedure or practice requirements of an agency and includes 

any form which imposes any requirement or solicits any 

information not specifically required by statute or by an 

existing rule. The term also includes the amendment or repeal of 

a rule." As the First DCA explained: 

The breadth of the definition in Section 
120.52(1[6]) indicates that the legislature 
intended the term to cover a great variety 
of agency statements regardless of how the 
agency designates them. Any agency 
statement is a rule if it "purports in and 
of itself to create certain rights and 
adversely affect others," [State, Dep't of 
Admin. v.] Stevens, 344 So. 2d [290,] 296 
[(Fla. 1st DCA 1977)], or serves "by [its] 
own effect to create rights, or to require 
compliance, or otherwise to have the direct 
and consistent effect of law." McDonald v. 
Dep't of Banking & Fin., 346 So. 2d 569, 581 
(Fla. 1st DCA 1977). 

State Dep't of Admin. v. Harvey, 356 So. 2d 323, 325 (Fla. 1st 

DCA 1977); see also Jenkins v. State, 855 So. 2d 1219 (Fla. 1st 

81 

121



DCA 2003); Amos v. Dep't of HRS, 444 So. 2d 43, 46 (Fla. 1st DCA 

1983). Accordingly, to be a rule, 

a statement of general applicability must 
operate in the manner of a law. Thus, if 
the statement's effect is to create 
stability and predictability within its 
field of operation; if it treats all those 
with like cases equally; if it requires 
affected persons to conform their behavior 
to a common standard; or if it creates or 
extinguishes rights, privileges, or 
entitlements, then the statement is a rule. 

Fla. Quarter Horse Racing Ass'n, Inc. v. Dep't of Bus. & Prof'l 

Reg., Case No. 11-5796RU, 2013 Fla. Div. Admin. Hear. LEXIS 558, 

37-38 (Fla. DOAH May 6, 2013), aff'd, Fla. Quarter Horse Track 

Ass'n v. Dep't of Bus. & Prof'l Reg., 133 So. 3d 1118 (Fla. 1st 

DCA 2014). 

168. Because the definition of the term "rule" expressly 

includes statements of general applicability that implement or 

interpret law, an agency's interpretation of a statute that 

gives the statute a meaning not readily apparent from its 

literal reading and purports to create rights, require 

compliance, or otherwise have the direct and consistent effect 

of law, is a rule, but one which simply reiterates a statutory 

mandate is not. Id. at 39-40; see also State Bd. of Admin. v. 

Huberty, 46 So. 3d 1144, 1147 (Fla. 1st DCA 2010); Beverly 

Enters.-Fla., Inc. v. Dep't of HRS, 573 So. 2d 19, 22 (Fla. 1st 
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DCA 1990); St. Francis Hosp., Inc. v. Dep't of HRS, 553 So. 2d 

1351, 1354 (Fla. 1st DCA 1989). 

169. Agency rulemaking is not discretionary under the 

Administrative Procedure Act. See § 120.54 (1) (a), Fla. Stat.; 

Dep't of High. Sa£. & Motor Veh. v. Schluter, 705 So. 2d 81, 86 

(Fla. 1st DCA 1997) (The "legislature's intention [was] to remove 

from agencies the discretion to decide whether or not to adopt 

rules."). Each agency statement meeting the definition of a 

rule under section 120.52(16) must be adopted "as soon as 

feasible and practicable." § 12 0. 54 ( 1) (a) , Fla. Stat. 

170. Section 120.56(4) authorizes any substantially 

affected person to seek an administrative determination that an 

agency statement which has not been adopted by the rulemaking 

procedure is nevertheless a "rule" as defined in section 120.52 

and hence violates section 120.54(1) (a). The statutory term for 

such a rule-by-definition is "unadapted rule," which is defined 

in section 120.52(20). 

171. If the petitioner proves at hearing that the agency 

statement is an unadapted rule, the agency then has the burden 

of overcoming the presumptions that rulemaking was both feasible 

and practicable. In this regard, section 12 0. 54 ( 1) (a) 1. 

provides as follows: 

Rulemaking shall be presumed feasible unless 
the agency proves that: 
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a. The agency has not had sufficient time 
to acquire the knowledge and experience 
reasonably necessary to address a statement 
by rulemaking; or 

b. Related matters are not sufficiently 
resolved to enable the agency to address a 
statement by rulemaking. 

Section 120.54(1) (a)2. provides as follows: 

Rulemaking shall be presumed practicable to 
the extent necessary to provide fair notice 
to affected persons of relevant agency 
procedures and applicable principles, 
criteria, or standards for agency decisions 
unless the agency proves that: 

a. Detail or precision in the establishment 
of principles, criteria, or standards for 
agency decisions is not reasonable under the 
circumstances; or 

b. The particular questions addressed are 
of such a narrow scope that more specific 
resolution of the matter is impractical 
outside of an adjudication to determine the 
substantial interests of a party based on 
individual circumstances. 

A. The Scoring Methodology Comprises Policies of General 
Applicability 

172. To be generally applicable, a statement's level of 

generality must be such as to constitute an abstract principle, 

but it need not apply universally to every person or activity 

within the agency's jurisdiction. It is sufficient, rather, 

that the statement apply, not to just a single person or 

singular situations, but uniformly to a category or class of 

persons or activities over which the agency may properly 
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exercise authority. See Schluter, 705 So. 2d at 83 (policies 

that established procedures pertaining to police officers under 

investigation were said to apply uniformly to all police 

officers and thus to constitute statements of general 

applicability); see also, McCarthy v. Dep't of Ins., 479 So. 

2d 135 (Fla. 2d DCA 1985) (letter prescribing "categoric 

requirements" for certification as a fire safety inspector was a 

rule). 

173. The several policies that together constitute the 

Scoring Methodology were used to determine the substantial 

interests of every nursery that applied for a DO license in 

2015. The Department cannot, and does not, dispute this. As 

the Department writes in its Proposed Final Order, at page 16, 

"[t]he 2015 Scoring Methodology allowed the Department to 

determine which applicants from a one-time batch were entitled 

to receive the five exclusive DO licenses in 2015." In other 

words, the Department based its determination of all the 2015 

applicants' substantial interests on the Scoring Methodology. 

174. Thus, the Scoring Methodology was applied uniformly 

to a class of persons, and its constituent policies are framed 

in general, not case- or party-specific terms. 

175. The Department contends that the Scoring Methodology 

is not an unadapted rule because it ''was used one time" in 2015 

under a statute that did not authorize the issuance of 
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additional DO license in the future. These circumstances, the 

Department says, gave it "no reason . to expect the 2015 

Scoring Methodology ever to be used in the future and no reason 

to adopt the 2015 Scoring Methodology through chapter 

120's rulemaking process." Dep't's PFO at 16. The undersigned 

interprets these assertions as an argument against general 

applicability. 

176. It is an unpersuasive argument that is rejected for 

several reasons. First, while the 2015 application cycle might 

have been a one-time event, it entailed many agency actions, and 

these were all based on the Scoring Methodology. Thus, the 

Scoring Methodology was not used only once; rather, it was 

effectively used 26 times to determine the substantial interests 

of 26 applicants. 

177. Second, section 120.52(16) does not contain an 

exception for agency statements of general applicability that 

might apply only to nonrecurring events. Indeed, under the 

Department's logic, there was no reason to adopt most (perhaps 

all) of rule 64-4.002, and certainly no reason to adopt 

paragraph (5) thereof, which prescribes procedures specifically 

tailored for the so-called "one-time'' evaluation that the 

Department had "no reason . to expect [would] ever . be 

used in the future." The Department's reasoning, obviously, is 

flawed. What makes the Scoring Methodology generally applicable 
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is the fact that it was applied without exception to determine 

the substantial interests of every member of a class of 

nurseries, namely the 2015 applicants. It is no less generally 

applicable for having been formulated to govern a situation 

that, it was thought, would not be repeated. 

178. Third, whether or not the Department had reason to 

think the Scoring Methodology would be used again someday, in 

fact it has been. The Emergency Rule purports to adjudicate, 

today, the "within-one-point" issue of fact for each potentially 

licensable applicant based on the Scoring Methodology. 241 The 

Scoring Methodology is hardly the dead letter the Department 

makes it out to be. 

B. The Scoring Methodology Purports to Interpret 
Rule 64-4.002 Authoritatively 

179. An agency's interpretation of its own rule, no less 

than a statutory construction, is itself a rule-by-definition if 

the interpretation gives the rule a meaning not readily apparent 

from its literal reading and purports to create rights, require 

compliance, or otherwise have the force of law. 

180. The Department freely acknowledges that the Scoring 

Methodology is based on an interpretation of rule 64-4.002. In 

a previous case, describing a category of proof relating to the 

ranking and scoring of the 2015 applicants (e.g., the completed 
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Scorecards and the Master Spreadsheet), which was being referred 

to as the "Scoring and Ranking Evidence," the Department wrote: 

[T]he Scoring and Ranking Evidence sets 
forth the Department's interpretation and 
applications of the pertinent statutes and 
rules over which the Department has 
substantive jurisdiction-- section 381.986, 
Florida Statutes, and chapter 64-4, Florida 
Administrative Code. Specifically, the 
Scoring and Ranking Evidence will reflect 
how the scorecard, which is found in rule 
64-4.002, is to be applied under the 
Department's interpretation of its own rule. 

* * * 

The Scoring and Ranking Evidence helps 
present the Department's interpretation of 
section 381.986 and rule 64-4.002 and 
informs how DOAH in turn must apply the same 
statute and rule after DOAH resolves any 
disputed issues of fact. 

Dep't of Health, Memorandum Opposing Ruskin's Motion in Limine 

Regarding the Department's Scoring and Ranking, at 4-5, DOAH 

Case No. 15-7270 (filed Aug. 5, 2016) (Emphasis added). 

181. In the Final Order the Department entered in that 

same case, which arose from the denial of applications for the 

southwest regional DO license, the Department rejected the ALJ's 

scoring methodology as "contrary to Rule 64-4.002" and 

substituted its own Scoring Methodology, which it found was "as 

or more reasonable than that used by the ALJ." Plants of Ruskin 

v. Dep't of Health, DOH-17-0791-FOI-HO, at 9 (Fla. DOH Aug. 22, 

2017). This is the ''reasonableness" finding that an agency is 

88 

128



required to make under section 120.57(1) (1) when rejecting an 

ALJ's interpretation of an administrative rule in favor of its 

own interpretation of the rule. (Ironically, in the same Final 

Order, at 7, the Department wrote, disapprovingly, that the 

"ALJ's scoring method has never gone through the rulemaking 

process." Neither, of course, has the Department's Scoring 

Methodology.) 

182. It practically goes without saying that the Scoring 

Methodology gives rule 64-4.002(5) meaning that is not apparent, 

readily or otherwise, from a literal reading of its provisions. 

While the undersigned has concluded, for reasons stated above, 

that the Scoring Methodology (with the exception of the 

Aggregate Definition) contravenes rule 64-4.002(5), it is 

irrelevant to the determination of whether the Scoring 

Methodology constitutes an unadapted rule that these 

interpretations might be permissible. That is to say, an 

interpretation that otherwise meets the definition of a rule is 

not saved from being declared an unadapted rule merely because 

it is a reasonable interpretation. 

183. There is nothing in rule 64-4.002 that even hints at 

the ranking of applicants; the coding of positions in rankings 

with ordinal "rank scores''; the use of ordinal data as if it 

were interval data; or the reliance upon spurious digits 

resulting from mathematical calculations carried out far beyond 
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the precision of the original data. The Scoring Methodology 

clearly puts several layers of interpretive gloss on the rule, 

to say the least. 

184. There can be no doubt that the Scoring Methodology 

has the force of law in the Department's eyes. That much is 

clear from the memorandum and Final Order quoted above. As can 

be seen, the Department expected DOAH to follow the Scoring 

Methodology as binding law, and if an ALJ declined to do so, the 

Department would simply override the ALJ and apply the Scoring 

Methodology when taking final agency action. A better example 

of "authoritative'' would be hard to find. 

C. Rulemaking Was Feasible and Practicable 

185. The Department has made no attempt to prove (or even 

to argue) that it would have been infeasible or impracticable to 

adopt the Scoring Methodology as a rule. Thus, feasibility and 

practicability are presumed. 

D. The Scoring Methodology Is an Unadapted Rule 

186. Based on the foregoing, it is concluded that the 

Scoring Methodology, which comprises several polices having 

general applicability as described above, is an unadapted rule. 

XI. ATTORNEY'S FEES 

187. Having determined that a portion of the Emergency 

Rule is invalid, the undersigned is required, pursuant to 

section 120.595(3), to award Nature's Way reasonable costs and 
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reasonable attorney's fees (up to $50,000), unless the 

Department "demonstrates that its actions were substantially 

justified or special circumstances exist which would make the 

award unjust." If Nature's Way timely requests such relief, the 

undersigned will conduct further proceedings to determine 

whether such an award must be made, and, if so, in what amount. 

188. Having declared that the Scoring Methodology violates 

section 120.54(1) (a), an order must be entered against the 

Department, pursuant to section 120.595(4), for reasonable costs 

and reasonable attorney's fees, "unless the agency demonstrates 

that the statement is required by the Federal Government to 

implement or retain a delegated or approved program or to meet a 

condition to receipt of federal funds." 

ORDER 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is ORDERED that: 

1. Emergency Rule 64ER17-7(1) (b)-(d) constitutes an 

invalid exercise of delegated legislative authority. 

2. The Scoring Methodology comprising several statement of 

general applicability as described in detail hereinabove 

constitutes an unadapted rule in violation of section 

120.54 (1) (a). 

3. Nature's Way shall have 30 days from the date of this 

Final Order within which to file a motion for attorney's fees 
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and costs, to which motion (if filed) Nature's Way shall attach 

appropriate affidavits (attesting, e.g., to the reasonableness 

of the fees and costs) and the essential documentation 

supporting the claim, such as time sheets, bills, and receipts. 

DONE AND ORDERED this 15th day of June, 2018, in 

Tallahassee, Leon County, Florida. 

JOHN G. VAN LANINGHAM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 

Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of June, 2018. 

ENDNOTES 

11 Florida Administrative Code Rule 64-4.002(5) provides that 
applications were due no later than 21 days after the effective 
date of the rule, which became effective June 17, 2015. 

21 Note, for now, that assigning a number, e.g. 5, to a 
superlative adjective such as "most qualified" does not turn the 
adjective into a measurement signifying the quantity of five 
units or points. 

31 To say that 2 0% of the symbol "5 points" is "1 point" would 
be, obviously, misleading, given the lack of a meaningful 
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referent for "1 point" and the fact that "1 point" is commonly 
understood to signify a quantity as opposed to a quality. 

41 If this is a bit too abstract, perhaps it will help to 
imagine that, for some reason, instead of trying to quantify 
relative suitability, for which there is no commonly known unit 
of measurement, we were instead measuring length, for which 
there are commonly known standards. Clearly, for the weighting 
scheme to function, the same unit of measurement would need to 
be used in each weighted category. If inches were used in one 
category; yards in another; millimeters in the third; and feet 
and meters, respectively, in the remaining two, then the 
prescribed proportions would yield to the weight of the 
disparate standards, with the smaller units (millimeters) likely 
to generate much bigger numbers than the larger ones (meters). 

51 If we can say, for example, that 10 is twice as large as 5, 
which is permissible when 0.0 means there is none of the 
measured variable (think weight, e.g., as opposed to 
temperature), then the quantified data are not only interval, 
but also ratio data. 

61 The Florida Administrative Procedure Act does not have a good 
term of art for policies that an agency uses in conjunction with 
its free-form actions. The term "unadapted rule," as defined in 
section 120.52(20), is reserved for policies that meet the 
definition of a rule; it is technically not applicable to 
policies which merely guide free-form decisions but lack the 
force of law; in addition, in any event, the term "unadapted 
rule" reflects a judgment about the nature of the policy that 
would be premature to make until the agency began to enforce the 
policy as authoritative and necessary to substantial-interests 
determinations. The commonly used (but formally undefined) term 
"nonrule policy" is ambiguous because "nonrule" can mean either 
(i) not a rule in effect (i.e., a formally adopted, existing 
rule) or (ii) not a rule by definition (i.e., a statement that 
does not meet the definition of a rule). In the former, more 
limited sense, the nonrule policy might or might not also be an 
unadapted rule. In the latter sense, the term "nonrule policy" 
means "not an unadapted rule." The undersigned thus prefers a 
term like "extralegal" or "extra-rule" to refer to a free-form 
policy that is unregulated, but not necessarily unlawful. Such 
a policy might "harden" into an unadapted rule if the agency 
seeks to enforce the policy as an authoritative legal principle 
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that purports to bind parties and judges and determine 
outcomes--or it might not. 

7/ Dep't Ex. 1. 

81 When an agency determines a party's substantial interests, 
the agency must provide a clear point of entry to challenge that 
decision. Capeletti v. Dep't of Transp., 362 So. 2d 346 (Fla. 
1st DCA 1978). In Capeletti, the court instructed that "an 
agency must grant affected parties a clear point of entry, 
within a specified time after some recognizable event in . 
free-form proceedings, to formal . . proceedings under section 
120.57(1) ." Id. at 348 (Emphasis added). For a notice to be 
legally sufficient as a clear point of entry, it must clearly 
state the nature of the agency's decision, as well as the 
process and time frame for challenging that decision. See Fla. 
Optometric Ass'n v. Bd. of Optometry, 567 So. 2d 928, 935 (Fla. 
1st DCA 1990) (persons whose substantial interests may be 
affected by an agency decision "must be given a clear point of 
entry; i.e., a clear opportunity," to challenge the agency 
decision); see also Sterman v. Fla. State Univ. Bd. of Regents, 
414 So. 2d 1102, 1103-04 (Fla. 1st DCA 1982) (notice that failed 
clearly to inform student he would not be awarded a specific 
degree was insufficient to provide a clear point of entry into 
formal proceedings to challenge that decision) . Here, the only 
recognizable agency decision addressed in the 2015 notice of 
intent to deny Nature's Way's application was that Nature's 
Way's application would be denied. The notice did not inform 
Nature's Way that its aggregate score was determined to 
be 2.8833 or provide a clear opportunity to dispute the truth of 
the aggregate score of 2.8833 as a quantified fact. 

91 To illustrate, imagine the jersey numbers of the players on 
your favorite football team. They are, in effect, a code for 
identifying the personnel on the field. The meaning of the 
number is the player's name. If the quarterback, for example, 
were given the number 12.8833 instead of 12, the number would 
have no greater or more precise meaning. Now, can we subtract 
the quarterback's number from the center's number? Sure. It's 
a simple mathematical operation. Is the result meaningful or 
interpretable? No. If the numbers symbolize names rather than 
quantities, the difference between them has no meaning, because 
you can't subtract a name from a name. Suppose I tell you that 
the running back is 19 and the punter is 21. Without additional 
information, the numbers in that statement are ambiguous. They 
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could be jersey numbers signifying identity (not quantifiable 
information), or they could be the players' ages signifying 
years of life (quantifiable information) . If the latter, the 
two numbers can be meaningfully subtracted, because age 
difference is interpretable. 

101 Dep't of Health, Memorandum Opposing Ruskin's Motion in 
Limine Regarding the Department's Scoring and Ranking, at 3, 
DOAH Case No. 15-7270 (filed Aug. 5, 2016) (Emphasis added). 

111 The Department incorporated the Proposed Recommended Order 
from the companion case by reference into its Proposed Final 
Order in this case. 

121 In addition to Sun Bulb Nursery, the following 2015 DO 
applicants received MMTC licenses pursuant to the Medical 
Marijuana Law: Loops Nursery, Treadwell Nursery, 3 Boys 
Nursery, and Plants of Ruskin. As of this writing, 13 of 
the 26 2015 DO applicants have been licensed as MMTCs. 

131 By convention, numbers are assigned to ranks in ascending 
(or descending) whole numbers. But this is merely a matter of 
practice and convenience. It would not be incorrect to assign 
any set of ascending (or descending) numbers to indicate the 
direction of the ordered items. That is, in terms of the 
information conveyed, there is no difference between, say, 
{5, 4, 3, 2, 1} and {943, 29, 17, 11, and 3}, when all we know 
is that 5 (or 943) is greater than 4 (or 29), which in turn is 
greater than 3 (or 17), etc. 

14/ . True value lS useful, nevertheless, for quantifying error in 
determining the accuracy of a measurement. The formula is 
simple: error = x - p. Of course, because we can never know p, 
we cannot determine the exact error. We can, however, use a 
reference value for p, i.e., our best estimate of a true value, 
to calculate our best estimate of the error in our measurement. 

151 Dr. Cornew is an expert in numerical and statistical 
analysis. He obtained his undergraduate and doctorate degrees 
from the Massachusetts Institute of Technology ("MIT"). After 
receiving his degrees, Dr. Cornew taught in the fields of 
computer science, statistical analysis, and numerical analysis 
at MIT, Simmons College, and Florida International University. 
In addition, Dr. Cornew has provided consulting services on 
statistical and mathematical issues related to investment and 
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market strategies. The Department offered no evidence to rebut 
Dr. Cornew's testimony. 

161 Dr. Cornew reports this value as 2.8833 + 31.94%, to 
highlight the magnitude of upward uncertainty in the Department
generated aggregate score. 

171 The WMTOs are: Cultivation, 0.6500; Processing, 0.5500; 
Dispensing, 0.4000; MD, 0.1167; and Financials, 0.2667. The low 
endpoint can be expressed alternatively as 2.8833 - 31.21% to 
show the substantial uncertainty inherent in the reported score, 
even after limiting the Department's error with a generous 
assumption about the other applicants' scores. 

181 For the low endpoint, the Cultivation, Processing, 
Dispensing, MD, and Financials WMTOs, in that order, are: 
1.1000, 0.9500, 0.4500, 0.1667, and 0.7333. For the high 
endpoint, these values are: 1.4750, 1.4000, 0.7125, 0.2500, and 
1.0000. From the reported aggregate score of 4.4000, these 
endpoints demonstrate an upward uncertainty of 9.94% and a 
downward uncertainty of 22.73%. (Dr. Cornew calculates Costa's 
low endpoint to be 3.3942, reflecting a downward uncertainty of 
22.86%. This minor discrepancy in our figures, which might be 
an artifact of rounding, is immaterial.) 

191 The Department argues that it had a license to engage in the 
logical fallacy of overprecision and rely upon meaningless, 
spurious digits because rule 64-4.002 required weighting and 
averaging, which would necessarily produce fractional results. 
This argument is completely without merit. False precision 
results from exactly the kinds of mathematical operations the 
Department used, which is why the products of such equations 
must be corrected (rounded) to eliminate the otherwise deceptive 
digits. What the Department seems unable to understand (or, 
more likely, unwilling to concede) is that mathematical 
operations such as division and multiplication do not--cannot 
possibly--make the original measurements more precise. If you 
take several measurements to the nearest foot and then average 
them, you cannot truthfully report the result to the nearest 
thirty-second of an inch, even if the numbers can be run out 
that far, because nothing was actually measured with such 
precision. 

201 As between the options, the undersigned considers the 
"second place" reading to be markedly inferior and has concluded 
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that the legislature intended the term "final ranking" to have 
the same meaning as "aggregate score," so that an applicant 
whose aggregate score is within one point of the highest 
aggregate score in its region meets the One Point Condition, 
regardless of whether that applicant was ranked Second, Third, 
Fourth, or Fifth Best. To be clear, however, this ground for 
invalidating the Emergency Rule under section 120.52(8) (c) 
results not from the Department's making a poor choice, but from 
its failure to choose between two alternatives where ambiguity 
demands a choice. 

211 The verb "to score" here refers to the Reviewers' assigning 
of scores (Ordinals), not to computing aggregate scores from 
Ordinals assigned by the Reviewers. 

221 The legislature may find "legislative facts" without 
violating the separation of powers, but such findings are 
properly limited to broad matters of policy or value choices, 
usually given as explanation of the grounds for enacting a law. 
Facts particular to a dispute between parties upon which the 
substantial interests of an individual or entity depend are 
adjudicative facts, not legislative facts. 

231 Examples of a generally applicable definition of, e.g., 
"Final Ranking" are: an applicant's "aggregate score" as 
generated pursuant to rule 64-4.002(5) (b); or, alternatively, an 
applicant's finish position (or "regional rank") in the order of 
finish of its region's applicants, ranked from highest to lowest 
"aggregate score" as genera ted pursuant to rule 64-4. 002 (5) (b) . 

24/ In this way, the Emergency Rule rather sneakily incorporates 
the Scoring Methodology and "adopts" it sub silentio. Such 
covert rule promulgation, needless to say, is not in accord with 
the procedure specified in section 120.54. Moreover, "[a]n 
agency may not adopt retroactive rules, including retroactive 
rules intended to clarify existing law, unless that power is 
expressly authorized by statute." § 120.54 ( 1) (f), Fla. Stat. 
Thus, the Emergency Rule cannot be viewed as having ratified and 
validated the Scoring Methodology ex post facto. 
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COPIES FURNISHED: 

Angela D. Miles, Esquire 
Donna Elizabeth Blanton, Esquire 
Radey Law Firm, P.A. 
301 South Bronough, Suite 200 
Tallahassee, Florida 32301 
(eServed) 

Rex D. Ware, Esquire 
Moffa, Sutton, & Donnini, P.A. 
3500 Financial Plaza, Suite 330 
Tallahassee, Florida 32312 
(eServed) 

Eduardo S. Lombard, Esquire 
W. Robert Vezina, III, Esquire 
Megan S. Reynolds, Esquire 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(eServed) 

Shannon Revels, Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A02 
Tallahassee, Florida 32399-1703 
(eServed) 

Nichole C. Geary, General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A02 
Tallahassee, Florida 32399-1701 
(eServed) 

Celeste M. Philip, M.D., M.P.H. 
State Surgeon General 
Department of Health 
4052 Bald Cypress Way, Bin AOO 
Tallahassee, Florida 32399-1701 
(eServed) 
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Ernest Reddick, Program Administrator 
Anya Grosenbaugh 
Florida Administrative Code and Register 
Department of State 
R. A. Gray Building 
500 South Bronough Street 
Tallahassee, Florida 32399-0250 
(eServed) 

Ken Plante, Coordinator 
Joint Administrative Procedures Committee 
Room 680, Pepper Building 
111 West Madison Street 
Tallahassee, Florida 32399-1400 
(eServed) 

NOTICE OF RIGHT TO JUDICIAL REVIEW 

A party who is adversely affected by this Final Order is 
entitled to judicial review pursuant to Section 120.68, Florida 
Statutes. Review proceedings are governed by the Florida Rules 
of Appellate Procedure. Such proceedings are commenced by 
filing the original notice of appeal with the Clerk of the 
Division of Administrative Hearings and a copy, accompanied by 
filing fees prescribed by law, with the District Court of 
Appeal, First District, or with the District Court of Appeal in 
the Appellate District where the party resides. The notice of 
appeal must be filed within 30 days of rendition of the order to 
be reviewed. 
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Applicant Cultivation Processing Dispensing Med. Dir. Financials 
30% 30% 15% 5% 20% 

Bill's 
1. 5500 1 1 1 2 2 1 2 2 1 1 1 2 2 1 

5 1 3 3 4 2 2 1 1 2 1 1 3 1 

1 1 2 1 1 1 2 1 1 1 1 1 1 1 

22 -:- 12 :0 1.8333 21 -:- 12 = 1. 7 500 14 -:- 12 "' 1.1667 6 + 3 = 2 3 + 3 "" 1 
1.8333 X . 3 = • 5500 1. 75QQ X .3 = .5250 1.1667 " . 15 = .1750 2 • .05 = .1000 1 • . 2 = .2000 

Costa 
4.4000 5 5 5 5 3 5 5 5 3 5 5 4 4 5 

4 5 5 5 3 5 4 5 4 3 3 4 5 4 

" 

5 3 5 4 5 3 4 3 5 4 4 4 4 5 

56 -:- 12 = 4. 6667 50-:- 12 = 4.1667 48 + 12 = 4.000 13-:- 3 = 4.3333 14-:- 3 = 4.6667 
4.6667 " .3 = 1.4000 4.1667 X .3 = 1.2500 4.000 " .15 = • 6000 4.3333 " .05 = .2167 4.6667 " .2 = .9333 

Keith St. 
Germain 4 5 4 1 4 4 4 1 4 2 2 2 2 3 

3.2125 
2 4 2 2 2 1 3 2 2 1 2 2 4 3 

4 5 3 5 4 5 5 4 4 2 3 3 5 4 

41 + 12 = 3.4167 39 -:- 12 = 3.2500 29 -:- 12 = 2.4167 11 -:- 3 = 3.6667 10 -:- 3 = 3. 3333 
3.4167 " .3 = 1.0250 3.2500 )< .3 = .9750 2.4167 )< .15 = .3625 3.6667 IC .OS = .1833 3.3333 " .2 = .6667 

Nature's 
Way 2 3 4 3 2 .3 1 3 3 3 3 4 5 2 

2.8833 
1 2 4 4 1 3 1 3 3 4 4 3 2 2 

3 4 4 3 2 4 3 5 2 5 5 5 3 3 

37 -:- 12 = 3.0833 31 ..;. 12 = 2. 5833 44 + 12 = 3.6667 10 -:- 3 = 3.3333 7 + 3 = 2.3333 

3.0833 )< .3 = . 9250 2.5833 " .3 = .7750 3.6667 " .15 = • 5500 3.3333 " .05 = .1667 2.3333 )< .2 = .4667 

Redland 
3.1750 4 2 2 4 5 3 3 4 5 5 5 5 4 4 

3 3 1 1 5 4 5 4 5 5 5 5 1 5 

2 2 1 2 3 2 1 2 3 3 2 2 2 2 

27 ..;. 12 = 2.2500 41 .;.- 12 = 3.4167 50 -:- 12 = 4 .1667 7-:-3=2.3333 11 .;. 3 = 3.6667 
2.2500 " .3 = .6750 3.4167 X .3 = 1.0250 4.1667 " .15 = .6250 2.3333 " .05 = .1167 3.6667 " .2 = • 7333 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

NATURE'S WAY NURSERY OF MIAMI, 
INC., 

Petitioner, 

vs. Case No. 18-0721 

FLORIDA DEPARTMENT OF HEALTH, AN 
EXECUTIVE BRANCH AGENCY OF THE 
STATE OF FLORIDA, 

Respondent. 
________________________________ / 

RECOMMENDED ORDER 

This case came before Administrative Law Judge ("ALJ") 

John G. Van Laningham for final hearing on March 28, 2018, in 

Tallahassee, Florida. 

APPEARANCES 

For Petitioner: Angela D. Miles, Esquire 
Donna Elizabeth Blanton, Esquire 
Rex D. Ware, Esquire 
Radey Law Firm, P.A. 
301 South Bronough, Suite 200 
Tallahassee, Florida 32301 

For Respondent: Eduardo S. Lombard, Esquire 
W. Robert Vezina, III, Esquire 
Megan S. Reynolds, Esquire 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 

STATEMENT OF THE ISSUE 

The issue to be decided is whether Petitioner meets the 

"within-one-point" condition of eligibility for licensure as a 
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medical marijuana treatment center under section 

381.986(8) (a)2.a., Florida Statutes. 

PRELIMINARY STATEMENT 

By letter dated January 17, 2018, Respondent Florida 

Department of Health notified Petitioner Nature's Way Nursery 

of Miami, Inc., that it intended to deny Petitioner's application 

for registration as a medical marijuana treatment center. 

Petitioner had submitted its application on October 17, 2017, 

asserting that it was eligible under a newly enacted provision of 

section 381.986, which requires Respondent to license some 

nurseries whose previous applications were denied, including each 

nursery that "had a final ranking within one point of the highest 

final ranking in its region under former s. 381.986, Florida 

Statutes 2014," and is currently ready to cultivate. 

Respondent based its preliminary decision on Emergency 

Rule 64ER17-7, which purports to determine which nurseries meet 

the "within-one-point" condition. Nature's Way does not meet the 

requirements of the emergency rule, and it has brought a separate 

rule challenge seeking a determination that the emergency rule is 

invalid. 

Petitioner immediately filed a petition for administrative 

hearing pursuant to sections 120.569 and 120.57(1), Florida 

Statutes, requesting that its substantial interests in obtaining a 

license be determined in a formal proceeding. On February 12, 
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2018, Respondent forwarded the matter to the Division of 

Administrative Hearings, where it was assigned to this ALJ. The 

final hearing was held on March 28, 2018. 

At the final hearing, Petitioner called as witnesses: 

(i) its employee, Beatriz Garces; (ii) the director of 

Respondent's Office of Medical Marijuana Use, Christian Bax; and 

(iii) an expert in mathematics and statistics, Dr. Ronald W. 

Cornew. Respondent did not present any witnesses. The parties' 

Joint Exhibits 1 through 5 were admitted into evidence without 

objection. Petitioner's Exhibits 1 through 15 and 21 through 29 

were received in evidence, as were Respondent's Exhibits 1 

through 6. Official recognition was taken of Petitioner's 

Exhibits 16 through 20. 

The final hearing transcript was filed on April 9, 2018. 

Both parties timely submitted proposed recommended orders, which 

were due on May 4, 2018, and these were considered in preparing 

this Recommended Order. 

Unless otherwise indicated, citations to the official 

statute law of the state of Florida refer to Florida Statutes 

2018. 

FINDINGS OF FACT 

I. BACKGROUND AND PARTIES 

1. Respondent Florida Department of Health (the 

"Department" or "DOH") is the agency responsible for 
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administering and enforcing laws that relate to the general 

health of the people of the state. The Department's 

jurisdiction includes the state's medical marijuana program, 

which the Department oversees. Art. X, § 29, Fla. Canst.; 

§ 381.986, Fla. Stat. 

2. Enacted in 2014, section 381.986, Florida Statutes 

( 2 015) (the "Noneuphoric Cannabis Law") , legalized the use of 

low-THC cannabis by qualified patients having specified 

illnesses, such as cancer and debilitating conditions that 

produce severe and persistent seizures and muscle spasms. The 

Noneuphoric Cannabis Law directed the Department to select one 

dispensing organization ("DO") for each of five geographic areas 

referred to as the northwest, northeast, central, southwest, and 

southeast regions of Florida. Once licensed, a regional DO 

would be authorized to cultivate, process, and sell medical 

marijuana, statewide, to qualified patients. 

3. Section 381. 98 6 ( 5) (b) , Florida Statutes ( 2 015) , 

prescribed various conditions that an applicant would need to 

meet to be licensed as a DO, and it required the Department to 

"develop an application form and impose an initial application 

and biennial renewal fee." DOH was, further, granted authority 

to "adopt rules necessary to implement" the Noneuphoric Cannabis 

Law. § 381.986(5)(d), Fla. Stat. (2015). 
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4. Accordingly, the Department's Office of Compassionate 

Use ("OCU"), which is now known as the Office of Medical 

Marijuana Use, adopted rules under which a nursery could apply 

for a DO license. Incorporated by reference in these rules is a 

form of an Application for Low-THC Cannabis Dispensing 

Organization Approval ("Application"). See Fla. Admin. Code 

R. 64-4.002 (incorporating Form DH9008-0CU-2/2015). 

5. To apply for one of the initial DO licenses, a nursery 

needed to submit a completed Application, including the 

$60,063.00 application fee, no later than July 8, 2015. 11 See 

Fla. Admin. CodeR. 64-4.002(5). 

6. Petitioner Nature's Way of Miami, Inc. ("Nature's 

Way"), is a nursery located in Miami, Florida, which grows and 

sells tropical plants to big box retailers throughout the 

nation. Nature's Way timely applied to the Department in 2015 

for licensure as a DO in the southeast region. 

II. THE 2015 DO APPLICATION CYCLE 

7. Although the current dispute arises from the 

Department's intended denial of Nature's Way's October 19, 2017, 

application for registration as a medical marijuana treatment 

center ("MMTC"), which is the name by which DOs are now known, 

the licensing criterion at the heart of this matter, the "One 

Point Condition," can be satisfied only by a nursery, such as 

Nature's Way, whose 2015 application for licensure as a DO was 
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evaluated, scored, and not approved as of the enactment, in 

2017, of legislation that substantially overhauled the 

Noneuphoric Cannabis Law. See Ch. 2017-232, Laws of Fla. The 

current iteration of section 381.986, in effect as of this 

writing, will be called the "Medical Marijuana Law." 

8. The One Point Condition operates retroactively in that 

it establishes a previously nonexistent basis for licensure that 

depends upon pre-enactment events. This is analogous to the 

legislative creation of a new cause of action, involving as it 

does the imposition of a new duty (to issue licenses) on the 

Department and the bestowal of a new right (to become licensed) 

on former applicants based on their past actions. The 

Department contends that all of the material facts surrounding 

these pre-enactment events have been conclusively established 

due to some combination of (i) Nature's Way's waiver of hearing 

rights, (ii) administrative finality, and (iii) the retroactive 

reach of the Medical Marijuana Law. Nature's Way, in contrast, 

maintains that there remain material facts subject to genuine 

dispute. 

9. The undersigned rejects the Department's argument that 

all of the facts material to Nature's Way's current application 

are beyond dispute. In brief, the undersigned holds that the 

One Point Condition places new legal significance on two 

categories of pre-enactment facts, namely (i) historical and 
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ultimate facts that have never been determined with finality in 

a judicial or quasi-judicial proceeding and thus remain subject 

to dispute; and (ii) facts, both historical and ultimate, that 

were a critical and necessary part of the final agency action 

determining an applicant's substantial interests in obtaining a 

DO license under the Noneuphoric Cannabis Law. Because facts 

that have been established, quasi-judicially, with finality 

between parties (hereafter, "adjudicated facts") are binding on 

those parties in subsequent litigation under the doctrine of 

administrative finality, they would not be subject to genuine 

dispute in a proceeding to determine the substantial interests 

of an applicant seeking licensure under the One Point Condition 

who was a party to the prior proceeding. 

10. In sum, because facts surrounding the inaugural 

competition under the Noneuphoric Cannabis Law for regional DO 

licenses are material to the determination of whether an 

applicant for licensure as an MMTC under the Medical Marijuana 

Law meets the One Point Condition, these seemingly unrelated 

matters must be recounted, and found, herein. To understand the 

issues at hand, it is essential first to become familiar with 

the evaluation and scoring of, and the agency actions with 

respect to, the applications submitted during the 2015 DO 

application cycle. 
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A. The Competitive, Comparative Evaluation 

11. As stated in the Application, OCU viewed its duty to 

select five regional DOs as requiring OCU to choose "the most 

dependable, most qualified" applicant in each region ''that can 

consistently deliver high-quality" medical marijuana. For ease 

of reference, such an applicant will be referred to as the 

"Best" applicant for short. Conversely, an applicant not chosen 

by OCU as "the most dependable, most qualified" applicant in a 

given region will be called, simply, "Not Best." 

12. Given the limited number of available DO licenses 

under the Noneuphoric Cannabis Law, the 2015 application process 

necessarily entailed a competition. As the Application 

explained, applicants were not required to meet any "mandatory 

minimum criteria set by the OCU," but would be evaluated 

comparatively in relation to the "other Applicants" for the same 

regional license, using criteria ''drawn directly from the 

Statute." 

13. Clearly, the comparative evaluation would require the 

item-by-item comparison of competing applicants, where the 

"items" being compared would be identifiable factors drawn from 

the statute and established in advance. Contrary to the 

Department's current litigating position, however, it is not an 

intrinsic characteristic of a comparative evaluation that 

observations made in the course thereof must be recorded using 
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only comparative or superlative adjectives (e.g., least 

qualified, qualified, more qualified, most qualified) . 21 

Moreover, nothing in the Noneuphoric Cannabis Law, the 

Application, or Florida Administrative Code Rule 64-4.002 stated 

expressly, or necessarily implied, that in conducting the 

comparative evaluation, OCU would not quantify (express 

numerically an amount denoting) the perceived margins of 

difference between competing applications. Quite the opposite 

is true, in fact, because, as will be seen, rule 64-4.002 

necessarily implied, if it did not explicitly require, that the 

applicants would receive scores which expressed their relative 

merit in interpretable intervals. 

14. Specifically, the Department was required to 

"substantively review, evaluate, and score" all timely submitted 

and complete applications. Fla. Admin. Code R. 64-4.002 (5) (a). 

This evaluation was to be conducted by a three-person committee 

(the "Reviewers"), each member of which had the duty to 

independently review and score each application. See Fla. 

Admin. Code R. 64-4.002 (5) (b). The applicant with the "highest 

aggregate score" in each region would be selected as the 

Department's intended licensee for that region. 

15. A "score" is commonly understood to be "a number that 

expresses accomplishment (as in a game or test) or excellence 

(as in quality) either absolutely in points gained or by 
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comparison to a standard." See "Score," Merriam-Webster.com, 

http://www.merriam-webster.com (last visited May 30, 2018). 

Scores are expressed in cardinal numbers, which show quantity, 

e.g., how many or how much. When used as a verb in this 

context, the word "score" plainly means "to determine the merit 

of," or to "grade," id., so that the assigned score should be a 

cardinal number that tells how much quality the graded 

application has as compared to the competing applications. The 

language of the rule leaves little or no doubt that the 

Reviewers were supposed to score the applicants in a way that 

quantified the differences between them, rather than with 

superlatives such as "more qualified" and "most qualified" (or 

numbers that merely represented superlative adjectives). 

16. By rule, the Department had identified the specific 

items that the Reviewers would consider during the evaluation. 

These items were organized around five subjects, which the 

undersigned will refer to as Topics. The five Topics were 

Cultivation, Processing, Dispensing, Medical Director, and 

Financials. Under the Topics of Cultivation, Processing, and 

Dispensing were four Subtopics (the undersigned's term): 

Technical Ability; Infrastructure; Premises, Resources, 

Personnel; and Accountability. 

17. In the event, the 12 Topic-Subtopic combinations 

(e.g., Cultivation-Technical Ability, Cultivation-

10 

152



Infrastructure), together with the two undivided Topics (i.e., 

Medical Director and Financials), operated as 14 separate 

evaluation categories. The undersigned refers to these 

14 categories as Domains. 

18. The Department assigned a weight (by rule) to each 

Topic, denoting the relative importance of each in assessing an 

applicant's overall merit. The Subtopics, in turn, were worth 

25% of their respective Topics' scores, so that a Topic's raw or 

unadjusted score would be the average of its four Subtopics' 

scores, if it had them. The 14 Domains and their associated 

weights are shown in the following table: 

CULTIVATION 30% 

1. Cultivation - Technical Ability 25% out of 30% 

2. Cultivation - Infrastructure 25% out of 30% 

3. Cultivation - Premises, Resources, 25% out of 30% 

Personnel 

4. Cultivation - Accountability 25% out of 30% 

PROCESSING 30% 

5. Processing - Technical Ability 25% out of 30% 

6. Processing - Infrastructure 25% out of 30% 

7. Processing: Premises, Resources, 25% out of 30% 
Personnel 

8. Processing: Accountability 25% out of 30% 
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DISPENSING 15% 

9. Dispensing: Technical Ability 25% out of 15% 

10. Dispensing: Infrastructure 25% out of 15% 

11. Dispensing: Premises, Resources, 25% out of 15% 
Personnel 

12. Dispensing: Accountability 25% out of 15% 

13. MEDICAL DIRECTOR 5% 

14. FINANCIALS 20% 

19. If there were any ambiguity in the meaning of the word 

"score" as used in rule 64-4.002 (5) (b), the fact of the 

weighting scheme removes all uncertainty, because in order to 

take a meaningful percentage (or fraction) of a number, the 

number must signify a divisible quantity, or else the reduction 

of the number, x, to say, 20% of x, will not be interpretable. 

Some additional explanation here might be helpful. 

20. If the number 5 is used to express how much of 

something we have, e.g., 5 pounds of flour, we can comprehend 

the meaning of 20% of that value (1 pound of flour). On the 

other hand, if we have coded the rank of "first place" with the 

number 5 (rather than, e.g., the letter A, which would be 

equally functional as a symbol), the meaning of 20% of that 

value is incomprehensible (no different, in fact, than the 

meaning of 20% of A). To be sure, we could multiply the 

number 5 by 0.20 and get 1, but the product of this operation, 
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despite being mathematically correct (i.e., true in the 

abstract, as a computational result), would have no contextual 

meaning. This is because 20% of first place makes no sense. 

Coding the rank of first place with the misleading symbol of 

"5 points" would not help, either, because the underlying 

referent--still a position, not a quantity--is indivisible no 

matter what symbol it is given. 31 

21. We can take this analysis further. The weighting 

scheme clearly required that the points awarded to an applicant 

for each Topic must contribute a prescribed proportionate share 

both to the applicant's final score per Reviewer, as well as to 

its aggregate score. For example, an applicant's score for 

Financials had to be 20% of its final Reviewer scores and 20% of 

its aggregate score, fixing the ratio of unweighted Financials 

points to final points (both Reviewer and aggregate) at 5:1. 

For this to work, a point scale having fixed boundaries had to 

be used, and the maximum number of points available for the 

final scores needed to be equal to the maximum number of points 

available for the raw (unweighted) scores at the Topic level. 

In other words, to preserve proportionality, if the applicants 

were scored on a 100-point scale, the maximum final score had to 

be 100, and the maximum raw score for each of the five Topics 

needed to be 100, too. 
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22. The reasons for this are as follows. If there were no 

limit to the number of points an applicant could earn at the 

Topic level (like a baseball game), the proportionality of the 

weighting scheme could not be maintained; an applicant might run 

up huge scores in lower-weighted Topics, for example, making 

them proportionately more important to its final score than 

higher-weighted Topics. Similarly, if the maximum number of 

points available at the Topic level differed from the maximum 

number of points available as a final score, the proportionality 

of the weighting scheme (the prescribed ratios) would be upset, 

obviously, because, needless to say, 30% of, e.g., 75 points is 

not equal to 30% of 100 points. 

23. If a point scale is required to preserve 

proportionality, and it is, then so, too, must the intervals 

between points be the same, for all scores, in all categories, 

or else the proportionality of the weighting scheme will fail. 

For a scale to be uniform and meaningful, which is necessary to 

maintain the required proportionality, the points in it must be 

equidistant from each other; that is, the interval between 4 

and 5, for example, needs to be the same as the interval 

between 2 and 3, and the distance between 85 and 95 (if the 

scale goes that high) has to equal that between 25 and 35. 41 

When the distances between values are known, the numbers are 

said to express interval data. 51 
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24. Unless the distances between points are certain and 

identical, the prescribed proportions of the weighting scheme 

established in rule 64-4.002 will be without meaning. Simply 

stated, there can be no sense of proportion without 

interpretable intervals. We cannot say that a 5:1 relationship 

exists between two point totals (scores) if we have no idea what 

the distance is between 5 points and 1 point. 61 

25. The weighting system thus necessarily implied that the 

"scores" assigned by the Reviewers during the comparative 

evaluation would be numerical values (points) that (i) expressed 

quantity; (ii) bore some rational relationship to the amount of 

quality the Reviewer perceived in an applicant in relation to 

the other applicants; and (iii) constituted interval data. In 

other words, the rule unambiguously required that relative 

quality be counted (quantified), not merely coded. 

B. The Scoring Methodology: Interval Coding 

26. In performing the comparative evaluation of the 

initial applications filed in 2015, the Reviewers were required 

to use Form DH8007-0CU-2/2015, "Scorecard for Low-THC Cannabis 

Dispensing Organization Selection" (the "Scorecard''), which is 

incorporated by reference in rule 64-4.002 (5) (a). There are no 

instructions on the Scorecard. The Department's rules are 

silent to how the Reviewers were supposed to score applications 
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using the Scorecard, and they provide no process for generating 

aggregate scores from Reviewer scores. 

27. To fill these gaps, the Department devised several 

policies that governed its free-form decision-making in the run-

up to taking preliminary agency action on the applications. 

Regarding raw scores, the Department decided that the Reviewers 

would sort the applications by region and then rank the 

applications, from best to worst, on a per-Domain basis, so that 

each Reviewer would rank each applicant 14 times. 

28. An applicant's raw Domanial score would be its 

position in the ranking, from 1 to x, where x was both (i) equal 

to the number of applicants within the region under review and 

(ii) the number assigned to the rank of first place (or Best). 

In other words, the Reviewer's judgments as to the descending 

order of suitability of the competing applicants, per Domain, 

were symbolized or coded with numbers that the Department called 

"rank scores," and which were thereafter used as the applicants' 

raw Domanial scores. 

29. To be more specific, in a five-applicant field such as 

the southeast region, the evaluative judgments of the Reviewers 

were coded as follows: 

Evaluative Judgment Symbol ("Rank Score") 
Best qualified applicant ("Best") 5 points 
Less qualified than the best qualified 4 points 
applicant, but better qualified than 
all other applicants ("Second Best") 
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Evaluative Judgment Symbol ("Rank Score") 
Less qualified than two better 3 points 
qualified applicants, but better 
qualified than all other applicants 
("Third Best") 
Less qualified than three better 2 points 
qualified applicants, but better 
qualified than all other applicants 
("Fourth Best") 
Less qualified than four better 1 point 
qualified applicants ("Fifth Best") 

30. The Department's unfortunate decision to code the 

Reviewers' qualitative judgments regarding positions in rank 

orders with symbols that look like quantitative judgments 

regarding amounts of quality led inexorably to extremely 

misleading results. The so-called "rank scores" give the false 

impression of interval data, tricking the consumer (and 

evidently the Department, too) into believing that the distance 

between scores is certain and the same; that, in other words, an 

applicant with a "rank score" of 4 is 2 points better than an 

applicant with a "rank score" of 2. If this deception had been 

intentional (and, to be clear, there is no evidence it was), we 

could fairly call it fraud. Even without bad intent, the 

decision to code positions in ranked series with "scores" 

expressed as "points" was a colossal blunder that turned the 

scoring process into a dumpster fire. 

31. Before proceeding, it must be made clear that an 

applicant's being ranked Best in a Domain meant only that, as 

the highest-ranked applicant, it was deemed more suitable, by 

some unknown margin, than all the others within the group. By 
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the same token, to be named Second Best meant only that this 

applicant was less good, in some unknown degree, than the Best 

applicant, and better, in some unknown degree, than the Third 

Best and remaining, lower-ranked applicants. The degree of 

difference in suitability between any two applicants in any 

Domanial ranking might have been a tiny sliver or a wide gap, 

even if they occupied adjacent positions, e.g., Second Best and 

Third Best. The Reviewers made no findings with respect to 

degrees of difference. Moreover, it cannot truthfully be 

claimed that the interval between, say, Second Best and Third 

Best is the same as that between Third Best and Fourth Best, for 

there exists no basis in fact for such a claim. 

32. In sum, the Department's Domanial "rank scores" merely 

symbolized the applicants' positions in sets of ordered 

applications. Numbers which designate the respective places 

(ranks) occupied by items in an ordered list are called ordinal 

numbers. The type of non-metric data that the "rank scores" 

symbolize is known as ordinal data, meaning that although the 

information can be arranged in a meaningful order, there is no 

unit or meter by which the intervals between places in the 

ranking can be measured. 

33. Because it is grossly misleading to refer to positions 

in a ranking as "scores" counted in "points," the so-called 

"rank scores" will hereafter be referred to as "Ordinals"-a 
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constant reminder that we are working with ordinal data. This 

is important to keep in mind because, as will be seen, there are 

limits on the kinds of mathematical manipulation that can 

appropriately be carried out with ordinal data. 

34. The Department's policy of coding positions in a rank 

order with "rank scores" expressed as "points" will be called 

the "Interval Coding Policy." In conducting the evaluation, the 

Reviewers followed the Interval Coding Policy. 

c. The Computational Methodology: 
and More 

Interval Statements 

35. Once the Reviewers finished evaluating and coding the 

applications, the evaluative phase of the Department's free-form 

process was concluded. The Reviewers had produced a dataset of 

Domanial Ordinals--42 Domanial Ordinals for each applicant to be 

exact--that collectively comprised a compilation of information, 

stored in the scorecards. This universe of Domanial Ordinals 

will be called herein the "Evaluation Data." The Department 

would use the Evaluation Data in the next phase of its free-form 

process as grounds for computing the applicants' aggregate 

scores. 

36. Rule 64-4.002 (5) (b) provides that "scorecards 

from each reviewer will be combined to generate an aggregate 

score for each application. The Applicant with the highest 

aggregate score in each dispensing region shall be selected 
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as the region's Dispensing Organization." Notice that the 

rule here switches to the passive voice. The tasks of 

(i) "combin[ing]" scorecards to "generate" aggregate scores and 

of (ii) "select[ing]" regional DOs were not assigned to the 

Reviewers, whose work was done upon submission of the 

scorecards. 

37. As mentioned previously, the rule does not specify how 

the Evaluation Data will be used to generate aggregate scores. 

The Department formulated extralegal policies 71 for this purpose, 

which can be stated as follows: (i) the Ordinals, which in 

actuality are numeric code for uncountable information content, 

shall be deemed real (counted) points, i.e., equidistant units 

of measurement on a 5-point interval scale (the "Deemed Points 

Policy") ; ( ii) in determining aggregate scores, the three 

Reviewer scores will be averaged instead of added together, so 

that "aggregate score" means "average Reviewer score" (the 

"Aggregate Definition"); and (iii) the results of mathematical 

computations used to determine weighted scores at the Reviewer 

level and, ultimately, the aggregate scores themselves will be 

carried out to the fourth decimal place (the "Four Decimal 

Policy") . 

38. The Department's computational process for generating 

aggregate scores operated like this. For each applicant, a 

Reviewer final score was derived from each Reviewer, using that 
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Reviewer's 14 Domanial Ordinals for the applicant. For each of 

the subdivided Topics (Cultivation, Processing, and Dispensing), 

the mean of the Reviewer's four Domanial Ordinals for the 

applicant (one Domanial Ordinal for each Subtopic) was 

determined by adding the four numbers (which, remember, were 

whole numbers as discussed above) and dividing the sum by 4. 

The results of these mathematical operations were reported to 

the second decimal place. (The Reviewer raw score for each of 

the subdivided Topics was, in other words, the Reviewer's 

average Subtopic Domanial Ordinal.) For the undivided Topics of 

Medical Director and Financials, the Reviewer raw score was 

simply the Domanial Ordinal, as there was only one Domanial 

Ordinal per undivided Topic. The five Reviewer raw Topic scores 

(per Reviewer) were then adjusted to account for the applicable 

weight factor. So, the Reviewer raw scores for Cultivation and 

Processing were each multiplied by 0.30; raw scores for 

Dispensing were multiplied by 0.15; raw scores (Domanial 

Ordinals) for Medical Director were multiplied by 0.05; and raw 

scores (Domanial Ordinals) for Financials were multiplied 

by 0.20. These operations produced five Reviewer weighted-Topic 

scores (per Reviewer), carried out (eventually) to the fourth 

decimal place. The Reviewer final score was computed by adding 

the five Reviewer weighted-Topic scores. Thus, each applicant 
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wound up with three Reviewer final scores, each reported to the 

fourth decimal place pursuant to the Four Decimal Policy. 

39. The computations by which the Department determined 

the three Reviewer final scores are reflected (but not shown) in 

a "Master Spreadsheet " 81 that the Department prepared. 

Comprising three pages (one for each Reviewer), the Master 

Spreadsheet shows all of the Evaluation Data, plus the 15 

Reviewer raw Topic scores per applicant, and the three Reviewer 

final scores for each applicant. Therein, the Reviewer final 

scores of Reviewer 2 and Reviewer 3 were not reported as numbers 

having five significant digits, but were rounded to the nearest 

hundredth. 

40. To generate an applicant's aggregate score, the 

Department, following the Aggregate Definition, computed the 

average Reviewer final score by adding the three Reviewer final 

scores and dividing the sum by 3. The result, under the Four 

Decimal Policy, was carried out the ten-thousandth decimal 

point. The Department referred to the aggregate score as the 

"final rank" in its internal worksheets. The Department further 

assigned a "regional rank" to each applicant, which ordered the 

applicants, from best to worst, based on their aggregate scores. 

Put another way, the regional rank was an applicant's Ultimate 

Ordinal. 
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41. The Reviewer final scores and the "final ranks" (all 

carried out to the fourth decimal place) , together with the 

"regional ranks," are set forth in a table the Department has 

labeled its November 2015 Aggregated Score Card (the "Score 

Card"). The Score Card does not contain the Evaluation Data. 

42. The Master Spreadsheet and Score Card are work papers 

from the Department's free-form comparative evaluation of DO 

applications in 2015. Essentially notes, these public records 

provide some insight into how and why the Department made the 

decisions it took that year, approving some and denying many of 

the applications it had reviewed. For reasons that will soon 

become clear, it is important to remember that although these 

work papers contain relevant information--information which, in 

fact, informed agency decisions--they are not themselves, 

separately or taken together, agency actions. 

43. Furthermore, not every fact or "evidence" an agency 

considers during free-form deliberations is necessary and 

critical to its preliminary agency action. Predecisional 

matters that the agency takes into account in arriving at its 

intended action that are merely "deliberative" facts (as opposed 

to adjudicative facts upon which a party's substantial interests 

depend) might be informative or explanatory, but they are not a 

critical and necessary part of the decision. 
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D. Preliminary Agency Actions 

44. Once the aggregate scores had been computed, the 

Department was ready to take preliminary agency action on the 

applications. As to each application, the Department made a 

binary decision: Best or Not Best. The intended action on the 

applications of the five Best applicants (one per region), which 

were identified by their aggregate scores (highest per region) , 

would be to grant them. Each of the Not Best applicants, so 

deemed due to their not having been among the highest scored 

applicants, would be notified that the Department intended to 

deny its application. 

45. To explain in greater detail, the ultimate factual 

determination that the Department made for each application was 

whether the applicant was, or was not, the most dependable, most 

qualified nursery as compared to the alternatives available in a 

particular region. 

46. The evidence of facts behind these determinations 

consisted of the applications themselves, whose representations 

were taken as true. That is, when the Reviewers formed opinions 

about the relative suitability of the applicants in connection 

with the multiple categories of criteria, they accepted the 

facts as stated in the applications; their judgments were based, 

in effect, on a record of undisputed facts. 
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47. The Reviewers' Ordinally-coded judgments regarding 

which applicants were Best, Second Best, Third Best, and so 

forth in each Domain amounted to a kind of evidence, loosely 

analogous to opinion testimony, which was in conflict inasmuch 

as the Reviewers did not agree on all rankings. (The aggregate 

scores are apparently supposed to synthesize the disparate 

opinions, to produce a simulacrum of a consensus; because the 

Reviewers did not collaborate as a collegial body, the aggregate 

scores do not represent a real consensus.) Crucially, however, 

despite appearances, the Evaluation Data comprising the 

Reviewers' opinions was not quantitative but qualitative, for 

the Reviewers, as mentioned, made no attempt to quantify the 

relative suitability of the applicants in numeric terms and thus 

produced no interval data whatsoever. 

48. Using the Deemed Points Policy and the Four Decimal 

Policy, the Department purported to turn the water of Evaluation 

Data into the wine of finely tuned aggregate scores, which 

latter provided the direct grounds for the Department's ultimate 

decisions as to which applicants were the most dependable, most 

qualified nurseries. The aggregate scores, however, were (and 

are) devoid of quantitative content and therefore cannot be 

compared mathematically to find interval differences; it is 

impossible, after all, to extract information that was never 

present to begin with. As will be explained, the aggregate 
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scores, if properly construed and corrected for flagrant 

overprecision, provide at most a very rough idea of the 

Reviewers' "consensus opinion'' (constructive, not actual) as to 

the relative order of the applicants, sorted by suitability 

(most - least) . 

49. In the end, the Department's preliminary decisions on 

the DO applications were qualitative, not quantitative, and were 

formulated at a level of generality, i.e., Best-grant/Not Best

deny, far above such particular details as whether an 

applicant's aggregate score constituted a true interval 

statement. It was neither critical nor necessary to the 

preliminary agency actions actually taken that findings be made 

measuring the precise space between applicants; or that the 

seemingly granular aggregate scores be adjudged true or credible 

to the ten-thousandths point. 

E. Clear Points of Entry 

50. The Department decided preliminarily that Costa was 

Best and that four other southeast region applicants, including 

Nature's Way, were Not Best. Accordingly, the Department's 

intended agency action was to grant Costa's application and deny 

the rest. 

51. Letters dated November 23, 2015, were sent to the 

applicants informing them either that "your application received 

the highest score" and thus is granted, or that because "[you 
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were] not the highest scored applicant in [your] region, your 

application . is denied," whichever was the case. The 

letters contained a clear point of entry whose legal sufficiency 

as to the stated and recognizable agency action Nature's Way 

does not dispute, which concluded with the usual warning that 

the "[f]ailure to file a petition within 21 days shall 

constitute a waiver of the right to a hearing on this agency 

action. " 91 (Emphasis added) . 

52. Nature's Way decided not to request a hearing in 2015, 

and therefore it is undisputed that the Department's proposed 

action, i.e., the denial of Nature's Way's application because 

the applicant was not deemed to be the most dependable, most 

qualified nursery for purposes of selecting a DO for the 

southeast region, became final agency action without a formal 

hearing, the right to which Nature's Way elected to waive. 

53. The Department argues that Nature's Way thereby 

waived, forever and for all purposes, the right to a hearing on 

the question of whether its and Costa's Department-computed 

aggregate scores of 2.8833 and 4.4000, respectively, are, in 

fact, true as interval statements of quantity. (Note that if 

these scores are false as interval data, as Nature's Way 

contends, then the statement that Costa's score exceeds Nature's 

Way's score by 1.5167 points is false, also, because it is 

impossible to calculate a true, interpretable difference 
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(interval) between two values unless those values are 

expressions of quantified data. Simply put, you cannot subtract 

Fourth Best from Best.) The Department's waiver argument 

overreaches. 

54. To be sure, Nature's Way waived the right to a hearing 

on the proposed denial of its application, which was the only 

recognizable agency action in clear view in 2015. Nature's Way 

is not attempting in this proceeding, however, to contest the 

denial of its 2015 DO application. What the Department is 

really trying to say is that, in contesting the proposed denial 

of its 2017 MMTC application, Nature's Way is barred by 

administrative finality from "relitigating'' matters, such as the 

truth of the aggregate scores as quantifiable facts, which were 

supposedly decided conclusively in the final agency action on 

its DO application in 2015. 

55. The finality issue boils down to whether the truth of 

the aggregate scores, as measurable quantities, was actually 

adjudicated (or even judicable) in 2015, so that the numbers 

2.8833 and 4.4000 are now incontestably true interval data, such 

that one figure can meaningfully be subtracted from the other 

for purposes of applying the One Point Condition. 

56. The Department did not explicitly adjudicate the 

question of the aggregate scores' validity as interval data in 

taking final agency action on Nature's Way's application and 
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probably never gave the matter serious thought. Thus, we must 

consider whether the aggregate scores, as quantities, were 

critical and necessary to the relevant agency action. In this 

regard, Nature's Way contends that the absence, in the notices 

of intended decision, of any mention of the numbers comprising 

the scores is compelling, even dispositive, evidence that the 

particular scores were not important. Not surprisingly, the 

Department asserts that its omission of the "final ranks" from 

the notices to the applicants is "legally irrelevant'' to the 

question of whether the scores were necessarily determined to be 

true quantities in the agency action. 

57. The Department is wrong about the supposed irrelevance 

of the noninclusion of the scores in the 2015 notices. As 

regards Nature's Way, the notice of intended action is the only 

written "order" that was entered determining the applicant's 

substantial interests; thus, the notice/"order" is the most 

persuasive proof of what the Department actually decided. That 

the Department failed, at the time when it would have mattered 

to the sufficiency of the clear point of entry, to include a 

finding to the effect that ''your aggregate score was determined 

to be 2.8833 points on a 5-point scale as compared the highest 

measured score of 4.4000 points" is strong evidence that the 

truth of an applicant's aggregate score as a statement of fact 

expressing quantified interval data was not part and parcel of 
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the decision then being taken; if the Department had thought, 

then, that truthful interval statements of fact were critical 

and necessary to its proposed action, it presumably would have 

(and certainly should have) included such information in the 

notice, over which it had absolute control. 

58. Ultimately, the question of whether the aggregate 

scores were indispensable to, and thus necessarily decided in, 

the Department's notice of intent/"order'' depends on the meaning 

of the scores. There is a strong tendency to look at a number, 

such as 2.8833, and assume that it is unambiguous--and, indeed, 

the Department is unquestionably attempting to capitalize on 

that tendency. But numbers can be ambiguous. 101 The aggregate 

scores are, clearly, open to interpretation. 

59. To begin, however, it must be stated up front that 

there is no dispute about the existence of the aggregate scores. 

It is an undisputed historical fact, for example, that Nature's 

Way had a final ranking (aggregate score) of 2.8833 as computed 

by the Department in November 2015. There is likewise no 

dispute that Costa's Department-computed aggregate score was 

4.4000. In this sense, the scores are historical facts--

relevant ones, too, since an applicant needed to have had an 

aggregate score in 2015 to take advantage of the One Point 

Condition enacted in 2017. 
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60. The existence of the scores, however, is a separate 

property from their meaning. Clearly, the aggregate scores that 

exist from history purport to convey information about the 

applicants; in effect, they are statements. The ambiguity 

arises from the fact that each score could be interpreted as 

having either of two different meanings. On the one hand, an 

aggregate score could be understood as a numerically coded non-

quantity, namely a rank. In other words, the aggregate scores 

could be interpreted reasonably as ordinal data. On the other 

hand, an aggregate score could be understood as a quantified 

measurement taken in units of equal value, i.e., interval data. 

61. In 2015, the Department insisted (when it suited its 

purposes) that the aggregate scores were numeric shorthand for 

its discretionary value judgments about which applicants were 

best suited, by region, to be DOs, reflecting where the 

applicants, by region, stood in relation to the best suited 

applicants and to each other. The Department took this position 

because it wanted to limit the scope of the formal hearings 

requested by disappointed applicants to reviewing its decisions 

for abuse of discretion. 

62. Yet, even then, the Department wanted the aggregate 

scores to be seen as something more rigorously determined than a 

discretionary ranking. Scores such as 2.8833 and 3.2125 plainly 

connote a much greater degree of precision than "these 
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applicants are less qualified than others." Indeed, in one 

formal hearing, the Department strongly implied that the 

aggregate scores expressed interval data, arguing that they 

showed "the [Department's position regarding the] order of 

magnitude" of the differences in "qualitative value" between the 

applicants, so that a Fourth Best applicant having a score 

of 2.6458 was asserted to be "far behind" the highest-scored 

applicant whose final ranking was 4.1042. 111 A ranking, of 

course, expresses order but not magnitude; interval data, in 

contrast, expresses both order and magnitude, and it is factual 

in nature, capable of being true or false. 

63. In short, as far as the meaning of the aggregate 

scores is concerned, the Department has wanted to have it both 

ways. 

64. Currently, the Department is all-in on the notion that 

the aggregate scores constitute precise interval data, i.e., 

quantified facts. In its Proposed Recommended Order, on 

page 11, the Department argues that "Nature's Way does not meet 

the within-one-point requirement" because "Nature's Way's Final 

Rank [aggregate score of 2.8833] is 1.5167 points less than the 

highest Final Rank [Cost's aggregate score, 4.4000] in its 

region." This is a straight-up statement of fact, not a value 

judgment or policy preference. Moreover, it is a statement of 

fact which is true only if the two aggregate scores being 

32 

174



compared (2.8833 and 4.4000), themselves, are true statements of 

quantifiable fact about the respective applicants. 

65. The Department now even goes so far as to claim that 

the aggregate score is the precise and true number (quantity) of 

points that an applicant earned as a matter of fact. On page 4 

of its Proposed Recommended Order, the Department states that 

Costa "earned a Final Rank of 4.4000" and that Nature's Way had 

an "earned Final Rank of 2.8833." In this view, the scores tell 

us not that, in the Department's discretionary assignment of 

value, Costa was better suited to be the DO for the southeast 

region, but rather that (in a contest, it is insinuated, the 

Department merely refereed) Costa outscored Nature's Way by 

exactly 1.5167 points--and that the points have meaning as 

equidistant units of measurement. 

66. If the scores were understood and used only as ordinal 

data, i.e., solely as numerical expressions of the Department's 

discretionary value judgment that Costa was Best and Nature's 

Way, Not Best, then the scores were part of the Department's 

action on Nature's Way's application. But that is not the 

meaning being ascribed to the scores in this case. Rather, as 

just mentioned, the Department is using the aggregate scores as 

interval statements of quantifiable fact, claiming that Nature's 

Way "earned" exactly 2.8833 points on a 5-point scale where each 

point represents a standard unit of measurement, while Costa 
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"earned" 4.4000 points; this, again, is the only way it would be 

correct to say that Costa was 1.5167 points better than Nature's 

Way. The aggregate scores assuredly did not need to have this 

meaning to support the Department's final action on Nature's 

Way's application. 

67. This is because the Department reasonably could have 

grounded--and, in fact, had to base--its denial of Nature's 

Way's application on an understanding that the scores expressed 

numerically (i) the Department's discretionary choice of Costa 

as the most dependable, most qualified nursery among the 

southeast region applicants and (ii) the direction of the also

rans (next best to least qualified) in a particular order behind 

Costa without quantifying any particular distances from Costa or 

between them. That is, it was not necessary and critical, in 

2015, for the Department to find that Costa was 1.5167 points 

better than Nature's Way in order to deny Nature's Way's 

application on the more abstract, but sufficient, ground that 

Nature's Way was Not Best. (Nor could the Department have made 

such a finding, given that genuine measured quantities were not 

included in the Evaluation Data.) 

68. The point should not get lost that Nature's Way, and 

the other nurseries, applied for a DO license, not an aggregate 

score. The agency action in 2015 was not, therefore, to grant a 

particular score to an application, nor, certainly, was it to 
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grant the applications of those whose score was a particular 

number, or within one point of a particular number. It was, 

rather, to choose the most dependable, most qualified nurseries 

and grant them licenses, while simultaneously denying the other 

applications. The aggregate scores guided these decisions, to 

be sure, but they were not, themselves, the matters being 

decided. Unlike now, where the aggregate scores are facts that 

must be proven true as quantities so that the "within-one-point" 

issue can be decided through formal proceedings, they were, 

then, "proof," sort of, of the ultimate fact that Costa (or 

another applicant) was the most qualified nursery for a region-

"proof" upon which, moreover, the Department was required to 

rely in deciding through free-form proceedings whether it 

intended to grant or deny a particular application. 

69. The undersigned finds that while the aggregate scores, 

as unquantified value judgments (i.e., nonnumeric opinions coded 

with numbers), were integral to the Department's free-form 

decision-making process, as interval data they were not 

essential to the agency action of denying Nature's Way's 

application--and could not have been, in any event, since the 

aggregate scores were never infused with quantifiable 

information content. In short, the truth of the aggregate 

scores as statements of fact expressing interval data has never 
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been previously adjudicated as between the Department and 

Nature's Way. 

70. Substantiating the foregoing finding is the 

irrefutable observation that an applicant such as Nature's Way 

would have gotten nowhere challenging the 2015 proposed agency 

action based on a dispute about the truth of its aggregate 

score. Suppose that, after receiving the notice of intended 

denial, Nature's Way had pored over the Master Spreadsheet and 

Score Card and determined that the Department had made what it 

believed was a computational error, which, if corrected, would 

result in the upward revision of Nature's Way's aggregate score 

to 3.8833. Imagine, then, what would have happened if Nature's 

Way had requested a disputed-fact hearing to contest its score 

based on the alleged mathematical mistake, demanding a 

correction. Even if the Department disagreed that it had made a 

mistake, it probably would have denied the hearing request on 

the grounds that the disputed fact (whether the score should 

have been 3.8833 instead of 2.8833) was not material, and it 

would have been within its rights to do so. To change the 

proposed agency action, Nature's Way would have needed to prove 

that it was the most dependable, most qualified nursery in the 

southeast region--not that its aggregate score should have 

been 3.8833. 121 
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71. Now suppose Nature's Way had discovered that an 

alleged math error had dropped its score to 2.8833 from 4.0033-

an error, in other words, which, if corrected, would have put 

Nature's Way in first place, above Costa. Even in that 

seemingly more favorable situation for Nature's Way, to change 

the proposed denial of its application to a final order granting 

the same, Nature's Way still would have needed to prove at 

hearing, where a de novo comparative review of the applications 

would be undertaken, that it was, in fact, the most dependable, 

most qualified nursery--an ultimate determination that Costa or 

another nursery, at least, if not the Department, would almost 

certainly have disputed. The aggregate scores, together with 

proof of the alleged math error, might (or might not) have been 

received in the de novo hearing131
; but, if admitted, evidence 

establishing that, based on the Evaluation Data, Nature's Way's 

score actually should have been 4.0033 would not have sufficed, 

or even been necessary, to prove that Nature's Way was, in fact, 

the most qualified candidate, since the ALJ would not be sitting 

in review of the Department's scoring decisions, but instead 

deciding for himself or herself, anew, the question of relative 

suitability. 141 

72. The undersigned must acknowledge that the preceding 

two paragraphs rest on a presupposition of fidelity to the 

Administrative Procedure Act ("APA"). In fact, in actual 
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proceedings arising from the 2015 preliminary agency actions, as 

previously mentioned, the Department took the clearly erroneous 

position that the ALJ was limited to merely reviewing the 

Department's licensing decisions, under the highly deferential 

abuse of discretion standard, as opposed to formulating final 

agency actions, which is standard practice in section 120.57 

hearings, where the agency's preliminary decisions are given no 

deference. 151 

73. The Department actually went farther than that, 

writing that ~the ALJ cannot take the place of the three 

specially qualified [Reviewers because the] ALJ is not a 

certified public accountant, the director of the [OCU], and a 

member of the Drug Policy Advisory Council all in one. " 161 It is 

plain that the Department, left to its own devices, would have 

afforded a very limited, and probably inadequate, administrative 

remedy to the disappointed applicants of 2015, because even if 

the ALJ found that the Department had abused its discretion, 171 

the ALJ could not (as the Department would have it) do anything 

to remedy the situation except, perhaps, remand the case to the 

Department for a brand new evaluation, as an appellate court 

would remand a case for a new trial. Of course, the Department 

had, and has, no basis in law for radically amending the APA in 

such fashion. As it happened, events, in particular the 

enactment in 2017 of the Medical Marijuana Law, relieved the 
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Department of the burden of defending its untenable arguments 

before a court of appeal. 

74. It cannot go unmentioned, therefore, that the 

Department, which believes that none of the applicants was ever 

entitled to a full and fair opportunity to litigate, de novo, 

the validity of the scores even as ordinal data for purposes of 

challenging the preliminary licensing decisions, is currently 

arguing (in true "heads I win, tails you lose" fashion) that 

those same scores were conclusively adjudicated via final agency 

action in 2015 to be true as statements of quantified fact, 

i.e., as interval data. 

75. This position cannot prevail. The Master Spreadsheet 

and Score Card are not modern-day Tablets of Stone upon which 

the inerrant Law was inscribed by the hand of the Almighty 

Bureaucrat. To repeat for emphasis, the truth of the scores, as 

statements of quantified fact, has never been adjudicated. 

III. ENACTMENT OF THE MEDICAL MARIJUANA LAW 

76. Effective January 3, 2017, Article X of the Florida 

Constitution was amended to include a new section 29, which 

addresses medical marijuana production, possession, dispensing, 

and use. Generally speaking, section 29 expands access to 

medical marijuana beyond the framework created by the Florida 

Legislature in 2014. 
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77. To implement the newly adopted constitutional 

provisions and ''create a unified regulatory structure," the 

legislature enacted the Medical Marijuana Law, which 

substantially revised section 381.986 during the 2017 Special 

Session. Ch. 2017-232, § 1, Laws of Fla. Among other things, 

the Medical Marijuana Law establishes a licensing protocol for 

ten new MMTCs. The relevant language of the new statute states: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical 
marijuana treatment centers to ensure 
reasonable statewide accessibility and 
availability as necessary for qualified 
patients registered in the medical marijuana 
use registry and who are issued a physician 
certification under this section. 

* * * 

2. The department shall license as medical 
marijuana treatment centers 10 applicants 
that meet the requirements of this section, 
under the following parameters: 

a. As soon as practicable, but no later 
than August 1, 2017, the department shall 
license any applicant whose application was 
reviewed, evaluated, and scored by the 
department and which was denied a dispensing 
organization license by the department under 
former s. 381.986, Florida Statutes 2014; 
which had one or more administrative or 
judicial challenges pending as of January 1, 
2017, or had a final ranking within one 
point of the highest final ranking in its 
region under former s. 381.986, Florida 
Statutes 2014; which meets the requirements 
of this section; and which provides 
documentation to the department that it has 
the existing infrastructure and technical 
and technological ability to begin 
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cultivating marlJUana within 30 days after 
registration as a medical marijuana 
treatment center. 

§ 381.986, Fla. Stat. (Emphasis added: The underscored 

provision is the One Point Condition). 

78. The legislature granted the Department rulemaking 

authority, as needed, to implement the provisions of section 

381.986(8) § 381.986(8) (k), Fla. Stat. In addition, the 

legislature authorized the Department to adopt emergency rules 

pursuant to section 120.54(4), as necessary to implement 

section 381.986, without having to find an actual emergency, as 

otherwise required by section 120.54 (4) (a). Ch. 2017-232, § 14, 

Laws of Fla. 

IV. IMPLEMENTATION OF THE ONE POINT CONDITION AND ADOPTION OF 
THE EMERGENCY RULE 

79. The One Point Condition went into effect on June 23, 

2017. Ch. 2017-232, § 20, Laws of Fla. Thereafter, the 

Department issued a license to Sun Bulb Nursery (a 2015 DO 

applicant in the southwest region), because the Department 

concluded that Sun Bulb's final ranking was within one point of 

the highest final ranking in the southwest region. 181 

80. Keith St. Germain Nursery Farms ("KSG''), like Nature's 

Way a 2015 DO applicant for the southeast region, requested MMTC 

registration pursuant to the One Point Condition in June 2017. 

In its request for registration, KSG asserted that the One Point 
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Condition is ambiguous and proposed that the Department either 

calculate the one point difference based on the regional ranks 

set forth in the Score Card (KSG was the regional Second Best, 

coded as Ultimate Ordinal 4) or round off the spurious decimal 

points in the aggregate scores when determining the one point 

difference. 

81. The Department preliminarily denied KSG's request for 

MMTC registration in August 2017. In its notice of intent, the 

Department stated in part: 

The highest-scoring entity in the Southeast 
Region, Costa Nursery Farms, LLC, received a 
final aggregate score of 4.4000. KSG 
received a final aggregate score of 3.2125. 
Therefore, KSG was not within one point of 
Costa Farms. 

KSG requested a disputed-fact hearing on this proposed agency 

action and also filed with the Division of Administrative 

Hearings a Petition for Formal Administrative Hearing and 

Administrative Determination Concerning Unadapted Rules, 

initiating Keith St. Germain Nursery Farms v. Florida Department 

of Health, DOAH Case No. 17-5011RU ("KSG's Section 120.56(4) 

Proceeding"). KSG's Section 120.56(4) Proceeding, which 

Nature's Way joined as a party by intervention, challenged the 

legality of the Department's alleged unadapted rules for 

determining which of the 2015 DO applicants were qualified for 

licensure pursuant to the One Point Condition. 
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82. Faced with the KSG litigation, the Department adopted 

Emergency Rule 64ER17-3, which stated in relevant part: 

(1) For the purposes of implementing 
s. 381.986(8) (a)2.a., F.S., the following 
words and phrases shall have the meanings 
indicated: 

(a) Application - an application to be a 
dispensing organization under former 
s. 381.986, F.S. (2014), that was timely 
submitted in accordance with Rule 64-
4.002(5) of the Florida Administrative Code 
(2015) . 

(b) Final Ranking - an applicant's 
aggregate score for a given region as 
provided in the column titled "Final Rank" 
within the November 2015 Aggregated Score 
Card, incorporated by reference and 
available at [hyperlink omitted], as the 
final rank existed on November 23, 2015. 

(c) Highest Final Ranking - the final rank 
with the highest point value for a given 
region, consisting of an applicant's 
aggregate score as provided in the column 
titled "Final Rank" within the November 2015 
Aggregated Score Card, as the final rank 
existed on November 23, 2015. 

(d) Within One Point- one integer (i.e., 
whole, non-rounded number) carried out to 
four decimal points (i.e., 1.0000) by 
subtracting an applicant's final ranking 
from the highest final ranking in the region 
for which the applicant applied. 

(e) Qualified 2015 Applicant - an 
individual or entity whose application was 
reviewed, evaluated, and scored by the 
department and that was denied a dispensing 
organization license under former 
s. 381.986, F.S. (2014) and either: (1) had 
one or more administrative or judicial 
challenges pending as of January 1, 2017; or 
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(2) had a final ranking within one point of 
the highest final ranking in the region for 
which it applied, in accordance with Rule 
64-4.002(5) of the Florida Administrative 
Code (2015). 

The Department admits that not much analysis or thought was 

given to the development of this rule, which reflected the 

Department's knee-jerk conclusion that the One Point Condition's 

use of the term "final ranking" clearly and unambiguously 

incorporated the applicants' "aggregate scores" (i.e., "final 

rank" positions), as stated in the Score Card, into the statute. 

In any event, the rule's transparent purpose was to adjudicate 

the pending licensing dispute with KSG and shore up the 

Department's ongoing refusal (in Department of Health Case 

No. 2017-0232) to grant KSG a formal hearing on the proposed 

denial of its application. 

83. On October 26, 2017, the Department entered into a 

settlement agreement with KSG pursuant to which the Department 

agreed to register KSG as an MMTC. The Department issued a 

Final Order Adopting Settlement Agreement with KSG on 

October 30, 2017. That same day (and in order to effectuate the 

settlement with KSG), the Department issued rule 64ER17-7 (the 

"Emergency Rule"), the validity of which is at issue in related 

DOAH Case No. 17-5801RE. The Emergency Rule amends former 

rule 64ER17-3 to expand the pool of Qualified 2015 Applicants by 

exactly one, adding KSG--not by name, of course, but by deeming 

44 

186



all the regional Second Best applicants to be Within One Point. 

Because KSG was the only 2015 applicant ranked Second Best in 

its region that did not have an aggregate score within one point 

of its region's Best applicant in accordance with rule 64ER17-3, 

KSG was the only nursery that could take advantage of the newly 

adopted provisions. 

84. As relevant, the Emergency Rule provides as follows: 

This emergency rule supersedes the emergency 
rule 64ER17-3 which was filed and effective 
on September 28, 2017. 

(1) For the purposes of implementing 
s. 381.986(8) (a)2.a., F.S., the following 
words and phrases shall have the meanings 
indicated: 

(a) Application - an application to be a 
dispensing organization under former 
s. 381.986, F.S. (2014), that was timely 
submitted in accordance with Rule 64-
4.002(5) of the Florida Administrative Code 
(2015) . 

(b) Final Ranking - an applicant's 
aggregate score for a given region as 
provided in the column titled "Final Rank" 
or the applicant's regional rank as provided 
in the column titled "Regional Rank" within 
the November 2015 Aggregated Score Card, 
incorporated by reference and available at 
[hyperlink omitted], as the final rank 
existed on November 23, 2015. 

(c) Highest Final Ranking - the final rank 
with the highest point value for a given 
region, consisting of an applicant's 
aggregate score as provided in the column 
titled "Final Rank" or the applicant's 
regional rank as provided in the column 
titled "Regional Rank" within the November 
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2015 Aggregated Score Card, as the final 
rank existed on November 23, 2015. 

(d) Within One Point - for the aggregate 
score under the column "Final Rank" one 
integer (i.e., whole, non-rounded number) 
carried out to four decimal points (i.e., 
1.0000) or for the regional rank under the 
column "Regional Rank" one whole number 
difference, by subtracting an applicant's 
final ranking from the highest final ranking 
in the region for which the applicant 
applied. 

(e) Qualified 2015 Applicant - an 
individual or entity whose application 
was reviewed, evaluated, and scored by the 
department and that was denied a dispensing 
organization license under former 
s. 381.986, F.S. (2014) and either: 
(1) had one or more administrative or 
judicial challenges pending as of January 1, 
2017; or (2) had a final ranking within one 
point of the highest final ranking in the 
region for which it applied, in accordance 
with Rule 64-4.002(5) of the Florida 
Administrative Code (2015). 

(Emphasis added) . 

85. In a nutshell, the Emergency Rule provides that an 

applicant meets the One Point Condition if either (i) the 

difference between its aggregate score and the highest regional 

aggregate score, as those scores were determined by the 

Department effective November 23, 2015, is less than or equal to 

1.0000; or (ii) its regional rank, as determined by the 

Department effective November 23, 2015, is Second Best. 

A number of applicants satisfy both criteria, e.g., 3 Boys, 

McCrory's, Chestnut Hill, and Alpha (northwest region). Some, 
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in contrast, meet only one or the other. Sun Bulb, Treadwell, 

and Loop's, for example, meet (i) but not (ii). 

meets (ii) but not (i) . 

KSG, alone, 

86. The Department has been unable to come up with a 

credible, legally cohesive explanation for the amendments that 

distinguish the Emergency Rule from its predecessor. On the one 

hand, Christian Bax testified that KSG had persuaded the 

Department that "within one point" meant, for purposes of the 

One Point Condition, Second Best (or "second place"), and that 

this reading represented a reasonable interpretation of a 

"poorly crafted sentence" using an "unartfully crafted term," 

i.e., "final ranking." On the other hand, the Department argues 

in its Proposed Recommended Order (on page 11) that the One 

Point Condition's "plain language reflects the legislature's 

intent that the 'second-best' applicant in each region (if 

otherwise qualified) be licensed as an MMTC." (Emphasis added) 

Logically, of course, the One Point Condition cannot be both 

"poorly crafted" (i.e., ambiguous) and written in "plain 

language" (i.e., unambiguous); legally, it must be one or the 

other. Put another way, the One Point Condition either must be 

construed, which entails a legal analysis known as statutory 

interpretation that is governed by well-known canons of 

construction and results in a legal ruling declaring the meaning 

of the ambiguous terms, or it must be applied according to its 
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plain language, if (as a matter of law) it is found to be 

unambiguous. 

87. Obviously, as well, the One Point Condition, whether 

straightforward or ambiguous, cannot mean both within one point 

and within one place, since these are completely different 

statuses. 191 If the statute is clear and unambiguous, only one 

of the alternatives can be correct; if ambiguous, either might 

be permissible, but not both simultaneously. 

88. By adopting the Emergency Rule, the Department took a 

position in direct conflict with the notion that the One Point 

Condition is clear and unambiguous; its reinterpretation of the 

statute is consistent only with the notion that the statute is 

ambiguous, and its present attempt to disown that necessarily 

implicit conclusion is rejected. The irony is that the 

Department surrendered the high ground of statutory unambiguity, 

which it initially occupied and stoutly defended, to take up an 

indefensible position, where, instead of choosing between two 

arguably permissible, but mutually exclusive, interpretations, 

as required, it would adopt both interpretations. The only 

reasonable inference the undersigned can draw from the 

Department's bizarre maneuver is that the Emergency Rule is not 

the product of high-minded policy making but rather a litigation 

tactic, which the Department employed as a necessary step to 

resolve the multiple disputes then pending between it and KSG. 
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The Emergency Rule was adopted to adjudicate the KSG disputes in 

KSG's favor, supplanting the original rule that was adopted to 

adjudicate the same disputes in the Department's favor. 

V. THE DENIAL OF NATURE'S WAY'S APPLICATION FOR LICENSURE AS AN 
MMTC 

89. On January 17, 2018--90 days after Nature's Way 

submitted its request for MMTC registration--the Department 

issued a letter denying Nature's Way's application ("Denial 

Letter"). In the Denial Letter, the Department determined that 

Nature's Way did not have a pending challenge to the denial of 

its DO licensure application as of January 1, 2017, and that it 

"did not have a final score within one point of the highest 

scoring applicant in its region." As a result, the Department 

determined it was unnecessary to make any findings as to 

Nature's Way's demonstration and documentation of its ability to 

cultivate within 30 days of registration, as required by law. 

With respect to the ''within-one-point" determination, the 

Department's Denial Letter stated: 

The highest-scoring entity in the Southeast 
region, Costa Nursery Farms, LLC, received a 
final aggregate score of 4.4000 and a 
regional rank of 5. Nature's Way received a 
final aggregate score of 2.8833 and a 
regional rank of 2. To implement section 
381.986(8) (a)2.a., Florida Statutes, the 
Department adopted Emergency Rule 64ER17-7. 
This emergency rule states that "within one 
point" means for the aggregate score under 

'Final Rank' one integer (i.e., whole, 
non-rounded number) carried out to four 
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decimal points (i.e., 1.0000) or for the 
regional rank under . 'Regional Rank' 
one whole number difference, by subtracting 
an applicant's final ranking from the 
highest final ranking in the region for 
which the applicant applied. 

Nature's Way was not within one point of 
Costa Nursery Farms, LLC, either under the 
"Final Rank" or the "Regional Rank." 

90. The Department also asserted that, because Nature's 

Way had not challenged the Department's November 2015 denial of 

its DO application, Nature's Way had "thereby waiv[ed] any right 

to challenge the Department's prior actions or decisions, 

including the final scoring." 

VI. THE INVALIDITY OF THE EMERGENCY RULE AND THE VIOLATIONS OF 
SECTION 120.54 

91. Emergency Rule 64ER17-7(1)(b), (c), and (d) has been 

declared to be an invalid exercise of delegated legislative 

authority. See Nature's Way Nursery of Miami, Inc. v. Dep't of 

Health, DOAH Case Nos. 17-5801RE & 18-0720RU (Fla. DOAH June 15, 

2018) (the "Rule Challenge"). 

92. It has been determined, as well, in the Rule 

Challenge, that the Deemed Points Policy and the Four Decimal 

Policy, which the Department would use as authoritative rules of 

decision in determining Nature's Way's substantial interests in 

obtaining an MMTC license, are unadapted rules whose enforcement 

violates section 120.54 (1) (a). 
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VII. A PREVIEW OF THE STATUTORY INTERPRETATION 

93. Deciding whether a statute is ambiguous or not, and, 

when necessary, interpreting an ambiguous statute, are questions 

of law. As such, these matters will be addressed in greater 

detail further down, in the Conclusions of Law. These legal 

conclusions, however, shape the universe of material facts. So 

that the reader will know why the upcoming findings of fact are 

necessary and relevant, the undersigned will give a quick peek, 

here, at his conclusions regarding the One Point Condition. 

94. The One Point Condition is ambiguous as a matter of 

law. It is subject to two reasonable, but mutually exclusive, 

interpretations, both of which, as mentioned, the Department has 

embraced--simultaneously--in the Emergency Rule. One of these 

interpretations, however, is clearly superior, namely that the 

legislature used the term "final ranking" idiosyncratically as a 

synonym for "aggregate score." This, in fact, is how the 

Department initially read the statute, pre-litigation, and how 

the Department implemented the statute, in the absence of 

controversy, when it licensed Sun Bulb. The other construction, 

which requires that "final ranking" be understood as "regional 

rank," is (just barely) within the range of permissible 

interpretations; being at best plausible, however, this inferior 

interpretation is rejected in favor of the other, much better 

and more natural reading of the statute. 
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95. The One Point Condition does not implicitly 

"incorporate" the Score Card, which is not even mentioned 

therein, or otherwise ''validate" the aggregate scores. Nor does 

the statute purport to adjudicate disputes over aggregate 

scores. While it is possible that some, many, or all of the 

legislators who supported the Medical Marijuana Law might have 

believed that the aggregate scores were adjudicated facts (and 

thus incontestable), such beliefs, however sincerely held, were 

incorrect and are irrelevant in any event. The aggregate 

scores, as previously found, were not, in fact, ever adjudicated 

with finality, and the legislature is not in the business of 

adjudicating disputes at the party-vs.-party level. The 

legislature, as it must, left the work of authoritatively 

resolving disputes of fact between parties about particular 

aggregate scores to the branches of government having the power 

to adjudicate, namely the judiciary and, when authorized, the 

executive. 

96. Finally, the phrase "within one point" was clearly 

intended to reference one interval data point. That is, the 

legislature plainly intended that a one-point difference between 

any two applicants would be the same as a one-point difference 

between any other two applicants. The obvious goal was to deem 

licensable any applicant who was, in terms of comparative 

quality, not more than one-point inferior to (i.e., whose 
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proximity on the quality scale was not farther than one point 

from) the Best applicant in its region--and that is an interval 

statement. A quantitative, one-point difference in quality (or 

whatever the relevant value happens to be) between two items 

cannot be determined unless the quality (or other relevant 

value) of the two items is expressed in interval data, using 

numbers that hold quantitative content. 

VIII. DETERMINING THE INTERVAL DATA POINT DIFFERENCE 

97. As discussed above, the Department committed a gross 

conceptual error when it decided to treat ordinal data as 

interval data under its Interval Coding and Deemed Points 

Policies. Sadly, there is no way to fix this problem 

retroactively; no formula exists for converting or translating 

non-metric data, such as rankings (which, for the most part, 

cannot meaningfully be manipulated mathematically), into 

quantitative data. Further, the defect in the Department's 

"scoring" process has deprived us of essential information, 

namely, actual measurements. 

98. The upshot is that the question of whether Nature's 

Way's aggregate score is within one point of Costa's score must 

be answered without having a quantifiable score for either 

applicant that can be subtracted from the other's. The 

unattractive options are either to accept the Department's 

impossibly defective aggregate scores at face value and render a 
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fiat that cannot be defended as a matter of logic and reason, or 

instead to examine the mere shadows of scores that are the 

Ordinals, squinting to see anything that might permit at least a 

shape of the nonexistent quantitative variables to be reasonably 

imagined. As the first option is foreign to legal reasoning, 

not to mention a deformation of the administrative remedy that 

is the formal hearing under sections 120.569 and 120.57, the 

undersigned has no choice but to deduce a reasonable 

approximation of the unknowable interval data by adjusting the 

ordinal data as best anyone can, keeping in mind that the fault 

for the insufficiency of the available evidence belongs 

exclusively to the Department. 

A. A Second Look at the Department's Scoring Methodology 

99. The Department's scoring methodology was described 

above. Nevertheless, for purposes of analyzing the available 

ordinal data to tease out a reasonable approximation of usable 

interval data, so that we can meaningfully subtract Nature's 

Way's quantified score from Costa' quantified score, the 

undersigned proposes that the way the Department arrived at its 

aggregate scores be reexamined. 

100. It will be recalled that each applicant received 

14 Ordinals from each reviewer, i.e., one Ordinal per Domain. 

These will be referred to as Domanial Ordinals. Thus, each 

applicant received, collectively, 12 Domanial Ordinals apiece 
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for the Main Topics of Cultivation, Processing, and Dispensing; 

and three Domanial Ordinals apiece for the Main Topics of 

Medical Director and Financials, for a total of 42 Domanial 

Ordinals. These five sets of Domanial Ordinals will be referred 

to generally as Arrays, and specifically as the Cultivation 

Array, the Processing Array, the Dispensing Array, the MD Array, 

and the Financials Array. Domanial Ordinals that have been 

sorted by Array will be referred to, hereafter, as Topical 

Ordinals. So, for example, the Cultivation Array comprises 

12 Topical Ordinals per applicant. A table showing the Arrays 

of the southeast region applicants is attached as Appendix A. 

101. Keeping our attention on the Cultivation Array, 

observe that if we divide the sum of the 12 Topical Ordinals 

therein by 12, we will have calculated the mean (or average) of 

these Topical Ordinals. This value will be referred to as the 

Mean Topical Ordinal or "MTO." For each applicant, we can find 

five MTOs, one apiece for the five Main Topics. So, each 

applicant has a Cultivation MTO, a Processing MTO, and so forth. 

102. As discussed, each Main Topic was assigned a weight, 

e.g., 30% for Cultivation, 20% for Financials. These five 

weights will be referred to generally as Topical Weights, and 

specifically as the Cultivation Topical Weight, the Processing 

Topical Weight, etc. 
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103. If we reduce, say, the Cultivation MTO to its 

associated Cultivation Topical Weight (in other words, take 30% 

of the Cultivation MTO), we will have produced the weighted MTO 

for the Main Topic of Cultivation. For each applicant, we can 

find five weighted MTOs ("WMTO"), which will be called 

specifically the Cultivation WMTO, the Processing WMTO, etc. 

104. The sum of each applicant's five WMTOs equals what 

the Department calls the applicant's aggregate score or final 

rank. In other words, in the Department's scoring methodology, 

an MTO is functionally a "Topical raw score" and a WMTO is an 

"adjusted Topical score" or, more simply, a "Topical subtotal." 

Thus, we can say, alternatively, that the sum of an applicant's 

five Topical subtotals equals its DOH-assigned aggregate score. 

105. For those in a hurry, an applicant's WMTOs (or 

Topical subtotals) can be computed quickly by dividing the sum 

of the Topical Ordinals in each Array by the respective divisors 

shown in the following table: 

Dividend Divisor Quotient 
Sum of the Topical 40 = Cultivation WMTO 
Ordinals in the 
CULTIVATION Array 
Sum of the Topical 40 = Processing WMTO 
Ordinals in the 
PROCESSING Array 
Sum of the Topical 80 = Dispensing WMTO 
Ordinals in the 
DISPENSING Array 
Sum of the Topical 60 = MD WMTO 
Ordinals in the MD Array 
Sum of the Topical 15 = Financials WMTO 
Ordinals in the 
FINANCIALS Array 
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106. To advance the discussion, it is necessary to 

introduce some additional concepts. We have become familiar 

with the Ordinal, i.e., a number that the Department assigned to 

code a particular rank (5, 4, 3, 2, or 1) 20/ From now on, the 

symbol 0 will be used to represent the value of an Ordinal as a 

variable. 

107. There is another value, which we can imagine as a 

concept, namely the actual measurement or observation, which, as 

a variable, we will call x. For our purposes, x is the value 

that a Reviewer would have reported if he or she had been asked 

to quantify (to the fourth decimal place) the amount of an 

applicant's suitability vis-a-vis the attribute in view on a 

scale of 1.0000 to 5.0000, with 5.0000 being "ideal" and 1.0000 

meaning, roughly, "serviceable." This value, x, is a 

theoretical construct only because no Reviewer actually made any 

such measurements; such measurements, however, could have been 

made, had the Reviewers been required to do so. Indeed, some 

vague idea, at least, of x must have been in each Reviewer's 

mind every time he or she ranked the applicants, or else there 

would have been no grounds for the rankings. Simply put, a 

particular value x can be supposed to stand behind every Topical 

Ordinal because every Topical Ordinal is a function of x. 

Unfortunately, we do not know x for any Topical Ordinal. 

57 

199



108. Next, there is the true value of x, for which we will 

give the symbol ~- This is a purely theoretical notion because 

it represents the value that would be obtained by a perfect 

measurement, and there is no perfect measurement of anything, 

certainly not of relative suitability to serve as an MMTC. 211 

109. Finally, measurements are subject to uncertainty, 

which can be expressed in absolute or relative terms. The 

absolute uncertainty expresses the size of the range of values 

in which the true value is highly likely to lie. A measurement 

given as 150 ± 0.5 pounds tells us that the absolute uncertainty 

is 0.5 pounds, and that the true value is probably between 149.5 

and 150.5 pounds (150 - 0.5 and 150 + 0.5). This uncertainty 

can be expressed as a percentage of the measured value, i.e., 

150 pounds ± .33%, because 0.5 is .33% of 150. 

110. With that background out of the way, let's return to 

concept of the mean. The arithmetic mean is probably the most 

commonly used operation for determining the central tendency 

(i.e., the average or typical value) of a dataset. No doubt 

everyone reading this Order, on many occasions, has found the 

average of, say, four numbers by adding them together and 

dividing by 4. When dealing with interval data, the mean is 

interpretable because the interval is interpretable. Where the 

distance between 4 and 5, for example, is the same as that 

between 5 and 6, everyone understands that 4.5 is halfway 
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between 4 and 5. As long as we know that 4.5 is exactly halfway 

between 4 and 5, the arithmetic mean of 4 and 5 (i.e., 4.5) is 

interpretable. 

111. The mean of a set of measurement results gives an 

estimate of the true value of the measurement, assuming there is 

no systematic error in the data. The greater the number of 

measurements, the better the estimate. Therefore, if, for 

example, we had in this case an Array of xs, then the mean of 

that dataset (x) would approximate ~' especially for the 

Cultivation, Processing, and Dispensing Arrays, which have 

12 observations apiece. If the Department had used x as the 

Topical raw score instead of the MTO, then its scoring 

methodology would have been free of systematic error. 

112. But the Department did not use x as the Topical raw 

score. In the event, it had only Arrays of Os to work with, so 

when the Department calculated the mean of an Array, it got the 

average of a set of Ordinals (0), not x. 

113. Using the mean as a measure of the central tendency 

of ordinal data is highly problematic, if not impermissible, 

because the information is not quantifiable. In this case, the 

Department coded the rankings with numbers, but the numbers 

(i.e., the Ordinals), not being units of measurement, were just 

shorthand for content that must be expressed verbally, not 

quantifiably. The Ordinals, that is, translate meaningfully 
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only as words, not as numbers, as can be seen in the table at 

paragraph 29, supra. 

114. Because these numbers merely signify order, the 

distances between them have no meaning; the interval, it 

follows, is not interpretable. In such a situation, 4.5 does 

not signify a halfway point between 4 and 5. Put another way, 

the average of Best and Second Best is not "Second-Best-and-a

half," for the obvious reason that the notion is nonsensical. 

To give a real-life example, the three Topical Ordinals in 

Nature's Way's MD Array are 5, 3, and 2. The average of Best, 

Third Best, and Fourth Best is plainly not "Third-Best-and-a

third," any more than the average of Friday, Wednesday, and 

Tuesday is Wednesday-and-a-third. 

115. For these reasons, statisticians and scientists 

ordinarily use the median or the mode to measure the central 

tendency of ordinal data, generally regarding the mean of such 

data to be invalid or uninterpretable. The median is the middle 

number, which is determined by arranging the data points from 

lowest to highest, and identifying the one having the same 

number of data points on either side (if the dataset contains an 

odd number of data points) or taking the average of the two data 

points in the middle (if the dataset contains an even number of 

data points). The mode is the most frequently occurring number. 

(If no number repeats, then there is no mode, and if two or more 
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numbers recur with the same frequency, then there are multiple 

modes.) 

116. We can easily compute the medians, modes, and means 

of the Topical Ordinals in each of the applicants' Arrays. They 

are set forth in the following table. 

Cultivation Processing Dispensing Medical Financials 
30% 30% 15% Director 5% 20% 

Bill's 
Median Median Median Median Median 

"'~~'"··~~~~,~ 

Mode Mode Mode Mode NA Mode 
~O"M"=<'N'O~~~=~N·~·~~O~"= "·='~~=~wm ~~~=""~~"""~·w.M" 

Mean 1. 8333 Mean 1. 7500 Mean 1.1667 Mean 2. 0000 Mean 1. 0000 

Costa 
Median Median 4. 5 Median Median Median 

Mode Mode Mode Mode Mode 

Mean 4. 6667 Mean 4.1667 Mean 4. 0000 Mean 4. 3333 Mean 4. 6667 

Keith St. Germain 
Median Median Median Median Median 

Mode Mode Mode Mode NA Mode 
-~~.«->·.~-~~~ "'""'"' "'"""''~''·''"""''*-/""''''~~ ~~~"'"""h.'N"'o'>M<M•''"""""'""'""''"' 

Mean 3.4167 Mean 3. 2500 Mean 2.4167 Mean 3. 6667 Mean 3.3333 

Nature's Way 

Median Median Median 3. 5 Median Median 

Mode Mode Mode Mode NA Mode 
,..,.,,"'*'~~·~~~·'"-'>~ 

Mean 3. 0833 Mean 2. 5833 Mean 3. 6667 Mean 3. 3333 Mean 2. 3333 

Red land 
Median Median 3. 5 Median Median Median 

·-~·"""~~=>«~. ~ »»>.'.'.%'.No"/..:WM'.<<.v'.,c>.<-.="A'>''·-"'"'"'~~ »»>:««-...,.""'"'""''*'""""''"''""-'"<""'""-~= 

Mode Modes 3, 4, 5 Mode Mode NA Mode NA 
-»»»»".«-".«,~-~"""'""'~~~ 

Mean 2.2500 Mean 3.4167 Mean 4.1667 Mean 2. 3333 Mean 3. 6667 

117. It so happens that the associated medians, modes, and 

means here are remarkably similar--and sometimes the same. The 

point that must be understood, however, is that the respective 

means, despite their appearance of exactitude when drawn out to 

four decimal places, tell us nothing more (if, indeed, they tell 
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us anything) than the medians and the modes, namely whether an 

applicant was typically ranked Best, Second Best, etc. 

118. The median and mode of Costa's Cultivation Ordinals, 

for example, are both 5, the number which signifies "Best." 

This supports the conclusion that "Best" was Costa's average 

ranking under Cultivation. The mean of these same Ordinals, 

4.6667, appears to say something more exact about Costa, but, in 

fact, it does not. At most, the mean of 4.6667 tells us only 

that Costa was typically rated "Best" in Cultivation. (Because 

there is no cognizable position of rank associated with the 

fraction 0.6667, the number 4.6667 must be rounded if it is to 

be interpreted.) To say that 4.6667 means that Costa outscored 

KSG by 1.2500 "points" in Cultivation, therefore, or that Costa 

was 37% more suitable than KSG, would be a serious and 

indefensible error, for these are, respectively, interval and 

ratio statements, which are never permissible to make when 

discussing ordinal data. 

119. As should by now be clear, 0 is a value having 

limited usefulness, if any, which cannot ever be understood, 

properly, as an estimate of p. The Department, regrettably, 

treated 0 as if it were the same as x and, thus, a reasonable 

approximation of p, making the grievous conceptual mistakes of 

using ordinal data to make interval-driven decisions, e.g., whom 

to select for licensure when the "difference" between applicants 
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was as infinitesimal as 0.0041 "points,'' as well as interval 

representations about the differences between applicants, such 

as, "Costa's aggregate score is 1.5167 points greater than 

Nature's Way's aggregate score." Due to this flagrant defect in 

the Department's analytical process, the aggregate scores which 

the Department generated are hopelessly infected with systematic 

error, even though the mathematical calculations behind the 

flawed scores are computationally correct. 

B. Dr. Cornew's Solution 

120. Any attempt to translate the Ordinals into a 

reasonable approximation of interval data is bound to involve a 

tremendous amount of inherent uncertainty. The Department, 

however, cannot be permitted to benefit from, or take advantage 

of, this uncertainty, because the uncertainty flows directly and 

solely from the Department's fundamental conceptual error, not 

from any lack or failure of proof attributable to Nature's Way. 

121. If we want to ascertain the x behind a particular 0, 

all we can say for sure is that: [(O-n) + O.OOOn] ~ x ~ 

[(0 +a) - O.OOOa], where n represents the number of places in 

rank below 0, and a symbolizes the number of places in rank 

above 0. The Ordinals of 1 and 5 are partial exceptions, 

because 1 ~ x ~ 5. Thus, when 0 = 5, we can say [(O-n) + 

O.OOOn] ~ x ~ 5, and when 0 = 1, we can say 1 ~ x ~ [(O +a) -

O.OOOa]. The table below should make this easier to see. 
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Lowest Possible Ordinal 0 Highest Possible 
Value of X Value of X 

1.0004 5 5.0000 

1.0003 4 4.9999 

1. 0002 3 4.9998 

1.0001 2 4.9997 

1.0000 1 4. 9996 

122. As will be immediately apparent, all this tells us is 

that x could be, effectively, any score from 1 to 5--which 

ultimately tells us nothing. Accordingly, to make fruitful use 

of the Ordinals, we must make some assumptions, to narrow the 

uncertainty. 

123. Nature's Way's expert witness, Dr. Ronald W. 

Cornew, 221 offers a solution that the undersigned finds to be 

credible and adopts. Dr. Cornew proposes (and the undersigned 

agrees) that, for purposes of extrapolating the scores (values 

of x) for a given applicant, we can assume that the Ordinals for 

every other applicant are true values (p) of x, in other words, 

perfectly measured scores expressing interval data--a heroic 

assumption in the Department's favor. Under this assumption, if 

the subject applicant's Ordinal is the ranking of, say, 3, we 

shall assume that the adjacent Ordinals of the other applicants, 

2 and 4, are true quantitative values. This, in turn, implies 

that the true value of the subject applicant's Ordinal, as a 

quantified score, is anywhere between 2 and 4, since all we know 
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about the subject applicant is that the Reviewer considered it 

to be, in terms of relative suitability, somewhere between the 

applicants ranked Fourth Best (2) and Second Best (4). 

124. If we make the foregoing Department-friendly 

assumption that the other applicants' Ordinals are p, then the 

following is true for the unseen x behind each of the subject 

applicant's Os: [(0- 1) + 0.0001] :5: x :5: [(0'+ 1)- 0.0001]. 

The Ordinals of 1 and 5 are, again, partial exceptions. Thus, 

when 0 = 5, we can say 4.0001 :S: x :S: 5, and when 0 = 1, we can 

say 1 :5: x :5: 1.9999. Dr. Cornew sensibly rounds off the 

insignificant ten-thousandths of points, simplifying what would 

otherwise be tedious mathematical calculations, so that: 

Lowest Possible Ordinal 0 Highest Possible 
Value of X Value of X 

4 5 5 

3 4 5 

2 3 4 

1 2 3 

1 1 2 

125. We have now substantially, albeit artificially, 

reduced the uncertainty involved in translating Os to xs. Our 

assumption allows us to say that x = 0 ± 1 except where only 

negative uncertainty exists (because x cannot exceed 5) and 

where only positive uncertainty exists (because x cannot be less 

than 1). It is important to keep in mind, however, that (even 
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with the very generous, pro-Department assumption about other 

applicants' "scores") the best we can do is identify the range 

of values within which x likely falls, meaning that the highest 

values and lowest values are not alternatives; rather, the 

extrapolated score comprises those two values and all values in 

between, at once. 

126. In other words, if the narrowest statement we can 

reasonably make is that an applicant's score could be any value 

between I and h inclusive, where I and h represent the low and 

high endpoints of the range, then what we are actually saying is 

that the score is all values between /and h inclusive, because 

none of those values can be excluded. Thus, in consequence of 

the large uncertainty about the true values of x that arises 

from the low-information content of the data available for 

review, Ordinal 3, for example, translates, from ordinal data to 

interval data, not to a single point or value, but to a score

set, ranging from 2 to 4 inclusive. 

127. To calculate Nature's Way's aggregate score-set using 

Dr. Cornew's method, it is necessary to determine both the 

applicant's highest possible aggregate score and its lowest 

possible aggregate score, for these are the endpoints of the 

range that constitutes the score-set. Finding the high endpoint 

is accomplished by adding 1 to each Topical Ordinal other 

than 5, and then computing the aggregate score-set using the 
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mathematical operations described in paragraphs 104-105. The 

following WMTOs (Topical subtotals) are obtained thereby: 

Cultivation, 1.2250; Processing, 1.0500; Dispensing, 0.6625; 

MD, 0.2000; and Financials, 0.6667. The high endpoint of 

Nature's Way's aggregate score-set is the sum of these numbers, 

or 3.8042. 231 

128. Finding the low endpoint is accomplished roughly in 

reverse, by subtracting 1 from each Topical Ordinal other 

than 1, and then computing the aggregate score-set using the 

mathematical operations described in paragraphs 104 and 105. 

The low endpoint for Nature's Way works out to 1.9834. Nature's 

Way's aggregate score-set, thus, is 1.9834-3.8042. 241 This could 

be written, alternatively, as 2.8938 ± 0.9104 points, or 

as 2.8938 ± 31.46%. 

129. The low and high endpoints of Costa's aggregate 

score-set are found the same way, and they are, respectively, 

3.4000 and 4.8375. 251 Costa's aggregate score-set is 3.4000-

4.8375, which could also be written as 4.1188 ± 0.7187 points 

or 4.1188 ± 17.45%. 

130. We can now observe that a score of 2.4000 or more is 

necessary to satisfy the One Point Condition, and that any score 

between 2.4000 and 3.8375, inclusive, is both necessary and 

sufficient to satisfy the One Point Condition. We will call 

this range (2.4000-3.8375) the Proximity Box. A score outside 
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the Proximity Box on the high end, i.e., a score greater than 

3.8375, meets the One Point Condition, of course; however, a 

score that high, being more than sufficient, is not necessary. 

131. Nature's Way meets the One Point Condition, 

therefore, if any value within the range of its score-set falls 

within the Proximity Box. In fact, 89% of Nature's Way's score-

set is inside the Proximity Box. 

132. This is easier to see if the aggregate scores of 

Nature's Way and Costa are overlaid, as follows: 

3.4000 4. 8375 

1.9834 3.8042 

• Costa's Aggregate Score-Set 

Nature's Way's Aggregate Score-Set 

As is readily apparent, Nature's Way's aggregate score-set (the 

green bar) extends far into the Proximity Box (shaded yellow), 

almost to the hilt, leaving only a handle comprising 10.95% of 

the range exposed. Notice, further, how the opposite end of 

Nature's Way's score-set gets to the right of Costa's score-set, 

from 3.4000 to the tip of the range--coincidentally, a segment 

of practically the same length (10.63%) as the handle--which 

means that, based on the available data, we cannot exclude the 

possibility that Nature's Way actually outscored Costa and would 
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have emerged in 2015 as the highest scored applicant had the 

Reviewers been required to quantify the differences between 

applicants. 

133. For reasons discussed below, the undersigned suspects 

that the Reviewers likely would not have scored Nature's Way the 

winner, but no matter, for that is not the issue. On the 

dispositive issue, the undersigned determines as a matter of 

ultimate fact that Nature's Way was likely (indeed, was almost 

certainly) within one point of Costa. In short, a preponderance 

of the evidence, and more, supports the finding that Nature's 

Way satisfies the One Point Condition. 

C. An Alternative That Uses the Average Domanial Ordinals 
to Extrapolate Scores 

134. If the Reviewers had actually scored the applicants 

with numbers reflecting interval data, we could have determined 

an average Domanial score for each applicant by dividing the sum 

of all of its scores by 42. This would represent the typical 

Domanial score for the applicant. Comparing the applicants' 

typical Domanial scores would reveal not only the typical 

Domanial ranking at the Reviewer level, but also the typical 

distribution of suitability--i.e., the degrees of difference, 

actually quantified--at the Domanial level, as measured at the 

Reviewer level. 
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135. We, of course, cannot find the applicants' mean 

Domanial scores because we lack any Domanial scores. But it 

might be possible to conjure Domanial scores by making some 

reasonable assumptions about the relative proximity of the 

applicants, in terms of suitability, based on the Domanial 

rankings. 

136. We can, for example, calculate the typical Domanial 

Ordinal for each applicant, by dividing the sum of all of its 

Domanial Ordinals by 42. Comparing the applicants' respective 

mean Domanial Ordinals should give us at least a rough idea of 

the where each applicant was typically ranked in a typical 

Domain, at the Reviewer level. 

137. This latter information might also give us an 

impression of how close (or separated) the applicants actually 

were to (or from) each other as a function of suitability. For 

this purpose, averaging the Domanial Ordinals is preferable to 

simply averaging the MTOs because the small number of Ordinals 

in the MD and Financials Arrays makes their MTOs subject to 

skew. 

138. In the Southeast region, the mean Domanial Ordinals 

are as follows: 
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Rank Applicant Sum of Domanial Average Domanial 
Ordinals Ordinal 

5 Costa 181 4.3095 
4 Redland 136 3.2381 
3 Keith St. Germain 130 3.0952 
2 Nature's Way 129 3.0714 
1 Bill's 66 1.5714 

139. If we assume, as the Department assumes, that the 

mean of ordinal data is at all meaningful, we can say, based on 

these figures, that Costa was the consensus favorite, with an 

average rank of Second Best; Bill's was the least favorite by 

general agreement; and the others were effectively in a three-

way tie for second place, each having a typical ranking of Third 

Best. 

140. If we assume further, as the Department assumes, that 

the mean of ordinal data tells us something useful about the 

quantitative differences between the applicants, then we can 

say, based on the figures above, that the unknown scores (x) 

behind the Ordinals should reflect a distribution of suitability 

in which three of the applicants are bunched up in the center 

(at the peak of the Bell Curve so to speak), while the favorite 

and least favorite stand noticeably apart. 261 

141. When the available data are viewed in this light, it 

becomes reasonable to expect that if any one of the applicants 

in the middle (Redland, KSG, or Nature's Way) were found to be 

"within one point" of Costa, then so too should the others in 

that group be found, since the putative consensus view of the 
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Reviewers was that these three applicants were effectively 

indistinguishable on the merits. Indeed, we should be surprised 

if that were not the case. 

142. It also becomes reasonable to imagine what the 

interval scores might have looked like, if only 

impressionistically. While it is impossible to bring forth such 

scores except by reasonable guesswork, we could do worse than 

using the average Domanial Ordinals set forth above as plugs for 

the unknown scores. If, in other words, we assume that the 

following scores correspond to the respective Ordinals of rank, 

we can recalculate the applicants' aggregate scores, using the 

Reviewers' rankings. 

Rank Corresponding Score 
5 4.31 
4 3.24 
3 3.10 
2 3.07 
1 1. 57 

The aggregate scores which emerge from this recalculation, while 

admittedly not scientifically reliable, will at least paint a 

more accurate picture of the perceived distances between the 

applicants than do the Department's hopelessly flawed aggregate 

scores. 
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143. This exercise produces the following outcome: 

Applicant Aggregate Score Rank 

Costa 3.8192 5 

Redland 3.2346 4 

Keith St. Germain 3.1774 3 

Nature's Way 3.0613 2 

Bill's 2.0698 1 

144. While the undersigned cannot find that these are 

likely the applicants' actual aggregate scores (for it is beyond 

human capacity, given the paucity of available data, to pinpoint 

the scores with such confidence), he can find that this table 

likely shows with greater clarity the quantitative differences 

between the applicants than anything the Department has 

produced. 

145. Using the mean Domanial Ordinals to construct 

Domanial scores, it is determined that the quantitative 

difference between Costa and Nature's Way, as best this value 

can be ascertained, is most likely less than one point (which is 

sufficient to satisfy the One Point Condition), with three

quarters of a point being an informed, if unscientific, 

approximation of the genuine difference. 

IX. ROUNDING OFF THE SPURIOUS DIGITS 

146. Remember that the Ordinal 5 does not mean 5 of 

something that has been counted but the position of 5 in a list 
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of five applicants that have been put in order--nothing more. 

Recall, too, that there is no interpretable interval between 

places in a ranking because the difference between 5 and 4 is 

not the same as that between 4 and 3, etc., and that there is no 

"second best-and-a-half," which means that taking the average of 

such numbers is a questionable operation that could easily be 

misleading if not properly explained. 

147. Therefore, as discussed earlier, if the mean of 

ordinal data is taken, the result must be reported using only as 

many significant figures as are consistent with the least 

accurate number, which in this case is one significant figure 

(whose meaning is only Best, Second Best, Third Best, and so 

forth) . The Department egregiously violated the rule against 

reliance upon spurious digits, i.e., numbers that lack credible 

meaning and impart a false sense of accuracy. The Department 

took advantage of meaningless fractions obtained not by 

measurement but by mathematical operations, thereby compounding 

its original error of treating ordinal data as interval data. 

148. When the Department says that Nature's Way's 

aggregate score is 2.8833, it is reporting a number with five 

significant figures. This number implies that all five figures 

make sense as increments of a measurement; it implies that the 

Department's uncertainty about the value is around 0.0001 

points--an astonishing degree of accuracy. The trouble is that 
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the aggregate scores, as reported without explanation, are false 

and deceptive. There is no other way to put it. 

149. The Department's reported aggregate scores cannot be 

rationalized or defended, either, as matters of policy or 

opinion. This point would be obvious if the Department were 

saying something more transparent, e.g., that 1 + 1 + 1 + 0 + 0 

= 2.8833, for everyone would see the mistake and understand 

immediately that no policy can change the reality that the sum 

of three 1s is 3. 

150. The falsity at issue is hidden, however, because, to 

generate each applicant's "aggregate score," the Department 

started with 42 whole numbers (of ordinal data), each of which 

is a value from 1 to 5. It then ran the applicant's 42 single-

digit, whole number "scores" through a labyrinth of mathematical 

operations (addition, division, multiplication), none of which 

improved the accuracy or information content of the original 

42 numbers, to produce "aggregate scores" such as 2.8833. This 

process lent itself nicely to the creation of spreadsheets and 

tables chocked full of seemingly precise numbers guaranteed to 

impress. 271 

151. Lacking detailed knowledge (which few people have) 

about how the numbers were generated, a reasonable person seeing 

"scores" like 2.8833 points naturally regards them as having 

substantive value at the microscopic level of ten-thousandths of 
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a point--that's what numbers like that naturally say. He likely 

believes that these seemingly carefully calibrated measurements 

are very accurate; after all, results as finely-tuned as 2.8833 

are powerful and persuasive when reported with authority. 

152. But he has been fooled. The only "measurement" the 

Department ever took of any applicant was to rank it Best, 

Second Best, etc.--a "measurement" that was not, and could not 

have been, fractional. The reported aggregate scores are 

nothing but weighted averages of ordinal data, dressed up to 

appear to be something they are not. Remember, the smallest 

division on the Reviewers' "scale" (using that word loosely 

here) was 1 rank. No Reviewer used decimal places to evaluate 

any portion of any application. The aggregate scores implying 

precision to the ten-thousandth place were all derived from 

calculations using whole numbers that were code for a value 

judgment (Best, Second Best, etc.), not quantifiable 

information. 

153. Therefore, in the reported "aggregate scores," none 

of the digits to the right of first (tenth place) decimal point 

has any meaning whatsoever; they are nothing but spurious digits 

introduced by calculations carried out to greater precision than 

the original data. The first decimal point, moreover, being 

immediately to the right of the one (and only) significant 

figure in the aggregate score, is meaningful (assuming that the 
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arithmetic mean of ordinal data even has interpretable meaning, 

which is controversial) only as an approximation of 1 (whole) 

rank. Because there is no meaningful fractional rank, the first 

decimal must be rounded off to avoid a misrepresentation of the 

data. 

154. Ultimately, the only meaning that can be gleaned from 

the "aggregate score" of 2.8833 is that Nature's Way's typical 

(or mean) weighted ranking is 2.8833. Because there is no 

ranking equivalent to 2.8833, this number, if sense is to be 

made of it, must be rounded to the nearest ranking, which is 3 

(because 2.8 ~ 3), or Third Best. To report this number as if 

it means something more than that is to mislead. To make 

decisions based on the premise that 0.8833 means something other 

than "approximately one whole place in the ranking" is, 

literally, irrational--indeed, the Department's insistence that 

its aggregate scores represent true and meaningful quantities of 

interval data is equivalent, as a statement of logic, to 

proclaiming that 1 + 1 = 3, the only difference being that the 

latter statement is immediately recognizable as a delusion. An 

applicant could only be ranked 1, 2, 3, 4, or 5--not 2.8833 

or 4.4000. 

155. Likewise, the only meaning that can be taken from the 

"aggregate score" of 4.4000 is that Costa's average weighted 

ranking is 4.4000, a number which, for reasons discussed, to be 
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properly understood, must be rounded to the nearest ranking, 

i.e., 4. The fraction, four-tenths, representing less than half 

of a position in the ranking, cannot be counted as approximately 

one whole (additional) place (because 4.4 * 5). And to treat 

0.4000 as meaning four-tenths of a place better than Second Best 

is absurd. There is no mathematical operation in existence that 

can turn a number which signifies where in order something is, 

into one that counts how much of that thing we have. 

156. To eliminate the false precision, the spurious digits 

must be rounded off, which is the established mathematical 

approach to dealing with numbers that contain uncertainty, as 

Dr. Cornew credibly confirmed. Rounding to the nearest integer 

value removes the meaningless figures and eliminates the 

overprecision manifested by those digits. 

157. When the aggregate scores are rounded to remove the 

deceitful decimals, the results are: 

and Nature's Way, 3; and Bill's, 2. 

Costa, 4; Redland, KSG, 

These corrected "final 

ranks" require a corresponding adjustment of the "regional 

ranks" because there is a three-way tie for second place. 

using unspurious aggregate scores to regionally rank the 

Thus, 

applications, the positions are as follows: Costa, 5; Redland, 

KSG, and Nature's Way, 4; and Bill's, 1. 

158. In sum, as yet another alternative to determining 

whether Nature's Way is "within one point" of Costa, the 
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elimination-of-spurious-digits approach shows that Nature's Way 

satisfies the One Point Condition. 

CONCLUSIONS OF LAW 

159. The Division of Administrative Hearings ("DOAH") has 

personal and subject matter jurisdiction in this proceeding 

pursuant to sections 120.569 and 120.57(1). 

160. Nature's Way has standing to contest the Department's 

intended denial of its application, which is a substantial

interests determination involving disputed issues of material 

fact. 

161. As an applicant for licensure, Nature's Way bears the 

ultimate burden of persuasion and must prove, by a preponderance 

of the evidence, that it satisfies the One Point Condition upon 

which its success depends. § 120.57(1)(j), Fla. Stat.; see Fla. 

Dep't of Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 

1981) . 

162. The Department, however, has the burden of proving 

that issue preclusion bars Nature's Way from disputing the truth 

of the pertinent aggregate scores as quantifiable sums capable 

of being subtracted, one from the other, to produce a meaningful 

numerical difference. This is because, like res judicata, 

administrative finality is an affirmative defense. See, e.g., 

Hoke v. Ft. Lauderdale Bd. of Adjustment, 486 So. 2d 698, 699 

(Fla. 4th DCA 1986) (burden of proving that issue has been 
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conclusively determined in prior final order lies with party 

taking that position); Shirley v. Shirley, 100 So. 2d 450, 452 

(Fla. 2d DCA 195 8) ("One who invokes and relies on a defense that 

a former adjudication was res judicata by issues raised has the 

burden of proof to establish the former adjudication."). "If 

there is any uncertainty to the matter formerly adjudicated, the 

burden of showing it with sufficient certainty by the record or 

extrinsically is upon the party who claims the benefit of the 

former judgment." Coleman v. Coleman, 157 Fla. 515, 26 So. 2d 

445, 520 (1946). 

163. Section 120.60(3) provides that an applicant for 

licensure "shall be given written notice, personally or by mail, 

that the agency intends to grant or deny, or has granted or 

denied, the application for license. The notice must state with 

particularity the grounds or basis for the issuance or denial of 

the license, except when issuance is a ministerial act," which 

was not the case here. The issues for hearing in a license 

application denial case, as between the agency and the 

applicant, are framed by the section 120.60(3) denial letter and 

the applicant's petition for hearing. See, e.g., Ft. Myers Real 

Estate Holdings, LLC v. Dep't of Bus. & Prof'l Reg., Div. of 

Pari-Mutuel Wagering, 53 So. 3d 1158, 1162 (Fla. 1st DCA 

2011) . 281 
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164. Section 120.57 (1) (e) 1. provides that neither the 

agency nor an "administrative law judge may . . base agency 

action that determines the substantial interests of a party on 

an unadapted rule or a rule that is an invalid exercise of 

delegated legislative authority." Accordingly, the Deemed 

Points Policy and the Four Decimal Policy, which are unadapted 

rules as determined in the Rule Challenge, and the provisions of 

the Emergency Rule that have been invalidated, shall not be 

applied as governing principles. 

X. STATUTORY INTERPRETATION 

165. The law governing this dispute, then, is section 

381.986(8) (a)2.a. and, in particular, the One Point Condition 

thereof, whose relevant language, again, is: "or had a final 

ranking within one point of the highest final ranking in its 

region under formers. 381.986, Florida Statutes 2014." The 

parties dispute the meaning of this statute. 

166. The general principles relating to the interpretation 

of statutes are well-known and ably summarized as follows: 

It is well established that the construction 
of a statute is a question of law reviewable 
de novo. Dixon v. City of Jacksonville, 774 
So. 2d 763, 765 (Fla. 1st DCA 2000). 
Legislative intent is the polestar that 
guides this Court's statutory construction 
analysis. See State v. J.M., 824 So. 2d 
105, 110 (Fla. 2002) (citation omitted). In 
construing a statute, th[e] Court must look 
to the statute's plain language. See Fla. 
Dep't of Educ. v. Cooper, 858 So. 2d 394, 
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395 (Fla. 1st DCA 2003); Jackson County 
Hosp. Corp. v. Aldrich, 835 So. 2d 318, 328-
29 (Fla. 1st DCA 2002); see also State v. 
Rife, 789 So. 2d 288, 292 (Fla. 2001) 
(noting that legislative intent is 
determined primarily from the language of a 
statute). Where the language of a statute 
is clear and unambiguous, it must be given 
its plain and ordinary meaning. Cooper, 858 
So. 2d at 395 (citations omitted). Where a 
statute is ambiguous, courts may then resort 
to the rules of statutory construction. 
BellSouth Telecomms., Inc. v. Meeks, 863 So. 
2d 287, 289 (Fla. 2003). 

Bruner v. GC-GW, Inc., 880 So. 2d 1244, 1246-47 (Fla. 1st 

DCA 2004) . 

167. Florida courts tend to defer to agency 

interpretations of statutes they administer, and of rules they 

have adopted, pursuant to the doctrine of judicial deference. 

This court-made doctrine does not apply to ALJs, and there is no 

statutory equivalent in the APA, which--quite the opposite--

requires ALJs to conduct de novo hearings. See§ 120.57(1) (k), 

Fla. Stat. Therefore, in using his own best judgment to 

interpret the statute independently and impartially as a neutral 

decision-maker should, the undersigned considers only the 

logical persuasive force of the parties' legal arguments about 

the meaning of section 381.986(8), without regard for the source 

thereof, so that neither side enjoys a special advantage in this 

forum. See generally, John G. Van Laningham, When Courts Bow to 

Bureaucrats: How Florida's Deference Doctrine Lets Agencies Say 
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What the Law Is, 45 Fla. St. U. L. Rev. Online 1, 26-30 

(2018) (available at http://www.fsulawreview.com/online/). 

168. The first order of business is to decide whether, as 

a matter of law, the statute at issue is ambiguous because if it 

is not, that is, if the relevant provisions are "susceptible to 

only one reasonable interpretation, the[n the] plain language of 

the statute controls," and no statutory construction is 

necessary. Fla. Dep't of High. Saf. & Motor Veh. v. Hernandez, 

74 So. 3d 1070, 1074 (Fla. 5th DCA 2011). "Only where the plain 

language of a statute is ambiguous--where a reasonable person 

could find two different meanings leading to two different 

outcomes--will th[e] Court resort to the tools of statutory 

construction." Fla. Dep't of Transp. v. Clipper Bay Invs., LLC, 

160 So. 3d 858, 862 (Fla. 2015). 

169. The One Point Condition is ambiguous because it 

confuses the concepts of ranking and scoring or, more precisely, 

makes an interval statement ("within one point") involving a 

comparison between two pieces of ordinal data, namely 

"rankings," which literally makes no sense. This ambiguity 

would be immediately apparent if the subject matter were more 

familiar. In ordinary discourse, for example, if someone told 

us that the silver medalist in women's figure skating had a 

final ranking within one point of the gold medalist's ranking, 

we would be uncertain about the speaker's meaning because we 
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know that the fact of a skater's placing second in rank behind 

the skater with the highest final score (and winning the silver 

medal) tells us nothing about how many points either competitor 

scored, much less reveals the difference between the 

competitors' point totals. Was the speaker referring to a one

point difference in the athletes' scores, we therefore would 

wonder, or a one-place difference in their rankings? This is 

the semantic problem with the One Point Condition. 

170. The first question arising from the statutory 

ambiguity that needs an answer, therefore, is whether the 

proximity comparison should be between highest rank/next highest 

rank or the highest score/closest scores. This is an either/or 

question. The One Point Condition is clear that whichever 

comparison is intended, only one of the two potential pairings 

is authorized. Either a second-place finish or a quantifiable 

score of within one point of the highest quantifiable score 

might meet the condition, depending on how the statute's 

ambiguity in this regard is construed, but not both. The 

Department's construction of the statute, as reflected in the 

invalid Emergency Rule, enlarges the statute by putting in place 

a pathway to licensure that the legislature did not approve, and 

is, therefore, clearly erroneous. 

forces a choice. 
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171. As between the options, the undersigned considers the 

"second place" reading to be markedly inferior because the 

legislature easily could have said, simply, "was ranked second 

in its region" or was the "next best" applicant; one presumes 

the legislature would have adopted language to such effect if 

this were its intended meaning. It is a bit of a stretch, 

moreover, to accept the phrase "within one point of" as a 

description of second place--so awkward and unnatural a means of 

expressing such a common idea, it would be. Nevertheless, 

although this is a stilted construction, it falls within the 

range of permissible interpretations; it is not, however, the 

best interpretation. 

172. The legislature's use of the term one point implies 

that it had in mind a measured quantity. The phrase "within one 

point" implies that a mathematical comparison is required, 

involving the subtraction of the applicant's "final ranking" 

from the ''highest final ranking." Such an operation would not 

make sense unless the interval between the ''rankings" were 

interpretable, which implies, despite the literal meaning of the 

term, that the legislature assumed the "final rankings" to which 

it referred constituted interval data, not ordinal data. (To 

repeat a point that cannot be stated enough, it is impossible to 

determine a quantifiable "point" difference between the rankings 

of Best and, e.g., Fourth Best.) 
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173. This leads the undersigned to conclude that the 

legislature intended the term "final ranking" to have the same 

meaning as "aggregate score," so that an applicant whose 

aggregate score is within one point of the highest aggregate 

score in its region meets the One Point Condition, regardless of 

whether that applicant was ranked Second, Third, Fourth, or 

Fifth Best. (In theory, of course, all of the applicants from 

top to bottom might have had aggregate scores falling within a 

one-point interval.) 

174. That this represents the best interpretation of the 

ambiguous statute is evident to the undersigned from the 

statutory language, considered in its entirety and taking 

account of its purposes. Confirmation of this interpretation, 

although unnecessary, is found in the legislative staff analysis 

of the Medical Marijuana Law, which as the Department has 

pointed out reproduces the Score Card with its "final rank" and 

"regional rank" columns. 291 This tells the undersigned that the 

legislature, having been made aware that the Department referred 

to the aggregate scores, idiosyncratically, as "final ranks," 

decided to follow suit and use the same imprecise terminology. 

175. The Department contends that the legislature, in its 

use of the term "final ranking," intended not only to denote the 

concept of the "aggregate score" as a historical reality, but 

also to "incorporate" and "validate" the numerical values listed 
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in the ''final rank" column of the Score Card. In other words, 

the Department takes the position that the legislature enacted 

into law the Department's version of history, so that no 

applicant is entitled to dispute whether, in fact, it had an 

aggregate score within one point of the highest aggregate score. 

This interpretation, which uses the statute's retroactive nature 

to blur the distinction between legislating and adjudicating, is 

superficially persuasive, not deeply rooted. Like many 

plausible but incorrect positions, however, this one requires 

some effortful thought to untangle. 

176. The Medical Marijuana Law has components such as the 

One Point Condition that have retroactive effect, in that they 

apply to pre-enactment events. This is atypical but not unheard 

of. Subject to constitutional restrictions that are not 

currently at issue, the legislature may enact retroactive 

statutes. What is a tad unusual about this statute is that the 

One Point Condition operates entirely on a discrete and 

nonrecurring set of historical circumstances involving a small 

number of identifiable parties, which means that the Medical 

Marijuana Law was, at least in parts, more narrowly focused than 

most general laws. This creates a temptation to infer that the 

legislature specifically picked identifiable winners and losers. 

177. There is a difference, however, between enacting a 

statute or rule that operates retroactively on known past events 
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(a legislative or quasi-legislative power), and resolving 

disputes of fact about those events for purposes of applying the 

law to determine particular parties' personal rights, 

liabilities, and interests thereunder (a judicial or quasi

judicial power). The Department's mistake is to conflate these 

distinct powers, which leads it to believe, incorrectly, that 

the legislature not only adopted a law that applies to pre

enactment events, but also adjudicated the past events to 

conform to the Department's interpretation of the relevant 

facts. This latter is not what the legislature does, nor is it 

within the legislature's power to accomplish. 

178. To satisfy the One Point Condition, an applicant had 

to have applied in 2015 for a DO license and received a final 

ranking (aggregate score) from the Department. To have had an 

aggregate score, it was necessary that an applicant's 

application have been reviewed, evaluated, and scored301 by the 

three Reviewers, which must have occurred, if at all, before the 

enactment of the Medical Marijuana Law. To the extent that 

fulfillment of the One Point Condition depends upon the work of 

the Reviewers, the statute operates retroactively, in that it 

imposes new legal significance on the Reviewers' completed work. 

179. Consequently, an applicant seeking licensure under 

the One Point Condition is not entitled to a de novo hearing in 

which its DO application could be re-reviewed, re-evaluated, and 
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re-scored. Such relief, upon timely request, should have been 

available to disappointed applicants who received a notice of 

intent to deny in November 2015. The statute is clear that the 

reviewing, evaluating, and scoring (i.e., the Reviewers' work) 

is history, and it does not contemplate or authorize a repeat of 

this work. 

180. The One Point Condition is not self-executing, 

however. It clearly envisions that a nursery seeking licensure 

thereunder must apply to the Department, where a determination 

will be made concerning whether, under the present 

circumstances, the applicant satisfies the relevant criteria for 

licensure as an MMTC. Whether the applicant, in fact, had an 

aggregate score is unlikely ever to be disputed--and is not 

disputed in this case. Whether the aggregate score it had, 

according to the Department, means that the nursery was within 

one point of the highest scored applicant is a question that, if 

raised as here, must be determined through the process of 

adjudication. The statute frames the issues for the parties, 

but it does not determine the issues as between them. 

181. The Department imagines that, by virtue of the 

Medical Marijuana Law, the aggregate scores, which it calculated 

in 2015, are now true under any interpretation and, therefore, 

can be used for any purpose in implementing the One Point 

Condition. In this regard, the Department conflates existence, 
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meaning, and truth, which are actually separate and distinct 

properties. What the Department fails to grasp is that the 

historical, Department-assigned aggregate scores (whose 

existence is undisputed) are statements about the applicants, 

which (i) are ambiguous and (ii) make assertions, the truth of 

which may be disputed. Nothing in the Medical Marijuana Law 

purports to interpret the historical aggregates scores or deem 

truthful any matter asserted in them; it merely acknowledges 

their existence. 

182. As has been discussed above at length, there is no 

dispute that the scores of 2.8833 and 4.4000 exist in fact as 

values the Department assigned to Nature's Way and Costa, 

respectively, in 2015. But these scores, to review, are 

ambiguous inasmuch as they can be construed to state either that 

(i) in the Department's opinion, Costa is more qualified than 

Nature's Way to be the southeast region's DO or (ii) Costa is 

1.5167 points better than Nature's Way. The first statement is 

not currently contestable, having been decided by final agency 

action in 2015--but then, no one is disputing this particular 

meaning of the aggregate scores, which is irrelevant to the 

instant case in any event. It is the second meaning upon which 

the Department currently relies, and the truth of the matters 

asserted therein is both disputable and contested. 
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183. As we have seen, the statement that Costa is 1.5167 

(or any number) of points better than Nature's Way is a 

statement of fact, not opinion, and more precisely is an 

interval statement of fact, which is true only if the two 

numerical values being compared (4.4000 and 2.8833) constitute 

true (i.e., accurate) quantifiable information. Nothing in the 

Medical Marijuana Law purports to declare the historical, 

Department-assigned aggregate scores to be interval data, much 

less to adjudge the data to be true and accurate. These are 

matters the statue rightly and necessarily leaves for 

adjudication. 

184. No statute, even one having retroactive operation 

such as the Medical Marijuana Law, should be construed as having 

adjudicated, as between identifiable parties, the truth of 

material historical facts, unless such an interpretation is 

unavoidable. This is because, first, whenever possible, a 

statute must be given an interpretation that avoids calling into 

question its constitutionality. See, e.g., Tyne v. Time Warner 

Entm't Co., 901 So. 2d 802, 810 (Fla. 2001); Del Valle v. 

State, 80 So. 3d 999, 1012 (Fla. 2011) (statute should not be 

given a meaning that would undermine its constitutional 

validity, where another reading is possible). 

185. Second, the authoritative resolution of genuine 

disputes of material fact between parties to a case or 
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controversy is not a legislative power vested in the 

legislature, but a judicial or quasi-judicial power, which 

appertains to the judicial or executive branch pursuant to 

Article V, Section 1, of the Florida Constitution. 311 There are 

four characteristics of a quasi-judicial decision, which 

distinguish the adjudicative power from the legislative power: 

(1) [Q]uasi-judicial action results in the 
application of a general rule of policy, 
whereas legislative action formulates 
policy; ( 2) a quasi-judicial decision has an 
impact on a limited number of persons or 
property owners and on identifiable parties 
and interests, while a legislative action is 
open-ended and affects a broad class of 
individuals or situations; (3) a quasi
judicial decision is contingent on facts 
arrived at from distinct alternatives 
presented at a hearing, while a legislative 
action requires no basis in fact finding at 
a hearing; and (4) a "quasi-judicial act 
determines the rules of law applicable, and 
the rights affected by them, in relation to 
past transactions," while a legislative act 
prescribes what the rule or requirement 
shall be with respect to future acts. 

D.R. Horton, Inc. v. Peyton, 959 So. 2d 390, 398-99 (Fla. 1st 

DCA 2007) (quoting Bd. of Cnty. Comm'rs v. Snyder, 627 So. 2d 

469, 474 (Fla. 1993)). As the foregoing compare-and-contrast 

analysis makes clear, the question of whether the aggregate 

score that Nature's Way (or any 2015 applicant) had is a 

truthful assertion of quantifiable fact, which signifies that 

the nursery was or was not within one point of the highest 
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scored applicant, cannot be decided by legislative action; it 

clearly requires quasi-judicial decision-making. 

186. Third, "although the legislature has the power to 

create administrative agencies with quasi-judicial power," 

Broward Cnty. v. La Rosa, 505 So. 2d 422, 423 (Fla. 1987), it 

"cannot take actions that would undermine the independence of 

Florida's judicial and quasi-judicial offices" without 

"violat[ing] the doctrine of separation of powers." Off. of 

State Atty. v. Parrotino, 628 So. 2d 1097, 1099 (Fla. 1993). 

There is no question that the legislature has granted ALJs and 

agency heads in the executive branch "quasi-judicial power in 

matters connected with the functions of their offices," making 

them "administrative officers'' within the meaning of Article V, 

section 1, of the Florida Constitution. See Ring Power Corp. v. 

Campbell, 697 So. 2d 203, 206 (Fla. 1st DCA 1997). Thus, if the 

legislature were to enact a statute that decided adjudicative 

facts and thereby determined the substantial interests of 

identifiable parties, the action would undermine the 

independence of the state's administrative officers holding the 

quasi-judicial power to make such decisions, in violation of the 

separation of powers provision in Article II, section 3, of the 

Florida Constitution. 

187. Fourth, and finally, to keep the Medical Marijuana 

Law as far from constitutional infirmity as reasonably possible, 
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the One Point Provision should not be given an interpretation 

that would raise a genuine separation-of-powers concern. 

Therefore, the undersigned must reject the Department's argument 

that the One Point Condition incorporates and validates the 

historical, Department-assigned aggregate scores, thereby at 

once prejudging and foreclosing disputes about whether the 

scores are true statements of quantifiable fact respecting the 

2015 DO applicants. It is concluded, instead, that the One 

Point Condition necessarily permits disputes about whether the 

Department-assigned aggregate scores are true statements of 

quantifiable fact respecting the 2015 DO applicants--making such 

disputes possible for the first time, actually--and leaves the 

resolution thereof to the branches of government possessing 

judicial and quasi-judicial power. 

188. The duty to avoid statutory interpretations that 

might render the statute unconstitutional requires that the 

Department's "legislative validation" argument be rejected for a 

an additional, independent reason, i.e., to steer clear of 

Article III, section 10, of the Florida Constitution, which 

forbids the enactment of a special law as if it were a general 

law. 

189. As the Department reads section 381.986(8) (a)2.a., 

the legislature effectively adopted and validated the Score Card 

(by implicit reference), making it law. If this were true, then 
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the legislature would have granted the benefit of licensure 

under the One Point Provision to specific nurseries identified 

in the law by name. The statute might as well have directed the 

Department to license as an MMTC any nursery named 3 Boys, 

McCrory's, Chestnut Hill, Alpha, Sun Bulb, Treadwell, or Loop's, 

which meets the requirements of section 381.986 and which is 

cultivation ready. Under the Department's interpretation, in 

other words, the statute does not generically classify as 

potentially licensable a subset of the 2015 applicants, whose 

number (though small) has future growth potential, but singles 

out several nurseries, and only those nurseries, as ever being 

eligible for immediate licensure pursuant to the One Point 

Condition. 

190. Under the Department's interpretation, therefore, the 

statute bears a suspicious resemblance to a special law. A 

"special law is one relating to, or designed to operate upon, 

particular persons or things , or one that purports to 

operate upon classified persons or things when classification is 

not permissible or the classification adopted is illegal." 

State ex. rel. Landis v. Harris, 163 So. 2d 237, 240 (Fla. 

1935). This is in contrast to a general law, which "operates 

uniformly throughout the State, or uniformly upon subjects as 

they may exist throughout the State, or uniformly within 

permissible classifications by population of counties or 
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otherwise, or is a law relating to a State function or 

instrumentality." Id. 

191. That a statute benefits a small number of persons or 

entities is not sufficient, without more, to deem it a special 

law; what matters is "whether the statute ha[s] the potential to 

apply to other [person or entities] in the future." R.J. 

Reynolds Tobacco Co. v. Hall, 67 So. 3d 1084, 1091 (Fla. 1st DCA 

2011). A statutory classification that is drawn so tightly 

around its original members that no one else will be able to 

satisfy the conditions of inclusion within the classification at 

some future point in time is in danger of being found arbitrary 

and impermissible. City of Miami v. McGrath, 824 So. 2d 143, 

150 (Fla. 2002). Statutory language that identifies the objects 

upon which the law operates, instead of classifying them, 

constitutes an impermissible "descriptive technique," which 

renders the statute invalid. Id. 

192. In sum, if the One Point Condition were construed, as 

the Department urges, as having adopted the Score Card as a 

means of identifying the only nurseries that can satisfy the 

"within-one-point" criterion, then this portion of the statute 

would be in serious jeopardy of being declared a special law. 

Because Senate Bill 8-A was passed as a general law, see chapter 

2017-232, Laws of Florida, a declaration that the One Point 

Condition amounts to a special law would spell constitutional 
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doom for section 381.986(8) (a)2.a. Art. III, § 10, Fla. Const. 

(prohibiting enactment of a special law unless notice of intent 

to pass the law was published in advance or, alternatively, the 

law would take effect only upon approval by the affected voters 

in a referendum) . 

193. To avoid undermining the constitutionality of 

section 381.986(8) (a)2.a., therefore, the statute should not be 

construed as having enacted into law the Score Card and 

"validated" the Department-assigned aggregate scores therein, 

thereby establishing, as a matter of law, their truth as 

quantifiable facts. The undersigned accordingly rejects the 

Department's interpretation of the One Point Condition and holds 

that the term "final ranking" refers to the Department-computed 

aggregate scores--not as applicant-specific, inerrant, and 

incontestable interval statements of fact, however, but as 

historical remnants of the 2015 application cycle. 

XI. ADMINISTRATIVE FINALITY 

194. The Department argues that Nature's Way waived the 

right to contest its aggregate score of 2.8833 on any grounds 

because it did not timely request a hearing in 2015 after 

receiving the notice of intent to deny its DO application. As 

mentioned earlier, the waiver argument is technically off point, 

because Nature's Way is not seeking in this case to contest the 

denial of its DO application. It is contesting the intended 
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denial of its MMTC application, which is a separate agency 

action that Nature's Way is entitled to have determined through 

these formal administrative proceedings. Waiver, per se, is not 

a bar to the relief Nature's Way currently seeks. 

195. To a limited extent, the Department is correct. The 

intended denial of Nature's Way's DO application became final 

agency action without a hearing because Nature's Way waived the 

right to have its substantial interests in that matter 

determined in a disputed-fact proceeding. The final agency 

action of 2015, in turn, bars Nature's Way from a hearing on the 

same agency action, namely the denial of its DO application. 

This claim preclusion is due, however, to administrative 

finality, not waiver. 

196. Administrative finality, a doctrine which is 

analogous to res judicata, holds that "orders of administrative 

agencies must eventually pass out of the agency's control and 

become final and no longer subject to change or modification." 

Austin Tupler Trucking v. Hawkins, 377 So. 2d 679, 681 (Fla. 

1979); Delray Med. Ctr. v. Ag. for Health Care Admin., 5 So. 3d 

26, 29 (Fla. 4th DCA 2009) ("In the field of administrative law, 

the counterpart to res judicata is administrative finality."); 

see also Reedy Creek Utils. Co. v. Fla. Pub. Serv. Comm'n, 418 

So. 2d 249, 254 (Fla. 1982) ("An underlying purpose of the 
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doctrine of [administrative] finality is to protect those who 

rely on a judgment or ruling."). 

197. The type of administrative finality (claim 

preclusion) that bars a new proceeding on a prior final agency 

action is not applicable here because a new agency action, which 

requires proof of different essential facts, is in progress; we 

have, in short, a different claim. What might apply is the kind 

of finality known at common law as collateral estoppel, estoppel 

by judgment, or issue preclusion. Collateral estoppel operates 

to preclude parties from litigating issues ("that is to say 

points and questions") that were actually adjudicated with 

finality in a previous suit, even though the earlier case 

involved a different cause of action. See Deep Lagoon Boat 

Club, Ltd. v. Sheridan, 784 So. 2d 1140, 1142 n.4 (Fla. 2d DCA 

2001). Administrative finality comprises both the doctrines of 

res judicata (claim preclusion) and collateral estoppel (issue 

preclusion). Id. 321
; see also, Felder v. Dep't of Mgmt. Servs., 

993 So. 2d 1031, 1035 (Fla. 1st DCA 2008) ("[A]dministrative 

finality is based on principles similar to those supporting 

collateral estoppel and res judicata, except that its emphasis 

is on litigants' need to have confidence in the authority of an 

administrative order."). 
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198. The doctrine of collateral estoppel "bars 

relitigation of an issue when the following five factors are 

met": 

(1) an identical issue must have been 
presented in the prior proceeding; (2) the 
issue must have been a critical and 
necessary part of the prior determination; 
(3) there must have been a full and fair 
opportunity to litigate that issue; (4) the 
parties in the two proceedings must be 
identical; and (5) the issue[] must have 
been actually litigated. 

Felder, 993 So. 2d at 1034-35. 

199. Set forth above are the undersigned's extensive 

findings of fact on the question of whether it was critical and 

necessary to the agency actions on Nature's Way and Costa's DO 

applications that their respective aggregate scores of 2.8833 

and 4.4000 have been adjudged true as quantifiable facts, so 

that it would be correct to make the interval statement that 

Costa outscored Nature's Way by 1.5167 points. The Department, 

needless to say, has failed to carry its burden of proving an 

affirmative answer to this question, for the undersigned has 

found, in short, that the aggregate scores did not need to be 

true in this fashion to support the final agency action on 

Nature's Way's DO application. Because this factor is not met, 

Nature's Way is not precluded from contesting the truth of the 

aggregate scores for purposes of establishing its compliance 

with the One Point Condition. 
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200. Further, the Department failed to prove that Nature's 

Way had a full and fair opportunity, in 2015, to litigate the 

issue of whether the interval statement that Costa is 1.5167 

points more suitable than Nature's Way is a true factual 

assertion. In fact, Nature's Way could not have had a full and 

fair opportunity to litigate that precise issue in 2015, because 

it would not have been relevant to determining which of the five 

applications for the southeast region's DO license was the most 

dependable and most qualified. For this additional reason, 

collateral estoppel does not apply here. 

201. Nature's Way invokes the "changed circumstances" 

exception as grounds for escaping administrative finality. It 

is well established that "Florida courts do not apply the 

doctrine of administrative finality when there has been a 

significant change of circumstances or there is a demonstrated 

public interest." Delray Med. Ctr. v. Ag. for Health Care 

Admin., 5 So. 3d 26, 29 (Fla. 4th DCA 2009). This exception is 

implicated most clearly, and typically applied, in situations 

involving a revised or updated application of some sort--such as 

for rezoning, 331 a certificate of need, 341 licensure, 351 or a 

permit361--following an earlier failure to obtain agency 

approval. "Florida favors administrative hearings to develop 

and flesh out the differences between successive administrative 

applications." Id. at 30. 
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202. Here, of course, there has been a significant change 

of circumstances: the enactment of the Medical Marijuana Law, 

which includes the new, "within-one-point" road to licensure. 

The new statute shifts the focus from a substantive comparison 

of the relative suitability of the applicants to determine which 

is most qualified, to a mathematical comparison of numbers, 

i.e., the aggregate scores, attached to the applicants. Even if 

the truth of the scores as quantifiable data could have been 

fully and fairly litigated in a disputed-fact hearing arising 

from the 2015 application cycle, which the undersigned does not 

for one moment believe, at best any such disputation of the 

aggregate scores would have been a means to the end of 

establishing the ultimate fact at issue, whether the subject 

applicant is the nursery most qualified for licensure as a DO. 

Now, in contrast, the truth of the scores as quantifiable data 

is the end because no mathematical comparison of nonquantifiable 

data is possible. 

203. Thus, the new law dramatically raises the incentive 

to challenge the aggregate scores qua quantifiable data, from 

negligible return (at best) to jackpot, if successful. This 

constitutes a significant change of circumstances for purposes 

of deciding whether to apply administrative finality. For 

reasons stated, the undersigned has concluded that finality does 

not operate as a bar to Nature's Way in this proceeding, which 
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means that it is unnecessary to rely upon changed conditions to 

circumvent the otherwise preclusive effect of a prior final 

agency action. Because circumstances have, in fact, changed 

substantially, however, administrative finality would not be a 

bar to Nature's Way in any event. 

204. Accordingly there is no legal barrier to Nature's 

Way's disputing any fact surrounding the reviewing, evaluating, 

and scoring of its application in 2015 that is relevant to 

determining its substantial interests in obtaining an MMTC 

license under the One Point Condition. The only fact that 

Nature's Way is barred from contesting due to administrative 

finality is that Costa was the most dependable, most qualified 

nursery-applicant from the southeast region (and, conversely, 

that Nature's way was not). 

XII. MISCELLANY 

205. In the end, what both limits and shapes the factual 

disputes in this case is not collateral estoppel, or waiver, but 

the practical reality that the Reviewers' opinions of the 

nurseries' relative suitability, which were formed during the 

evaluation of the DO-license applicants in 2015, are provable 

only with the Ordinals. In deciding the ultimate, "within-one-

point" issue, there is no choice but to work with the low

information Ordinals. 
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206. The Ordinals are not adjudicated facts, nor, as we 

have seen, are they quantitative data. They are just symbols 

that the Department required the Reviewers to assign, pursuant 

to the Interval Coding Policy, to express their unquantified 

(and unquantifiable) opinions regarding positions in rank such 

as Best, and Second Best, etc. Because they are not interval 

data, the Ordinals cannot be mathematically manipulated without 

first being translated into quantifiable facts resembling 

interval data. Nature's Way offered substantial competent 

evidence upon which findings to this effect could be made. 

207. In determining a reasonable facsimile of quantifiable 

data from the available non-metric proof, to make a finding as 

to whether Nature's Way was likely withiri one point of Costa, 

rule 64-4.002 was followed. As mentioned previously, the 

invalid provisions of the Emergency Rule were not followed, and 

the Deemed Points and Four Decimal Policies, which have never 

been properly adopted as rules, were not applied as 

authoritative, substantial interests-determining principles. As 

arguments, these latter statements are rejected as not merely 

unpersuasive, but clearly erroneous and irrational. Decisions 

based on these flawed positions would be neither fact-based nor 

reason-based. 

208. The Aggregate Definition was followed, not because it 

has the effect of law (it does not), but because it aligns with 
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the undersigned's best understanding of what an "aggregate 

score" was meant to be under rule 64-4.002, i.e., the average of 

the Reviewer scores rather than their sum. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Department of Health 

enter a final order approving Nature's Way's application for 

registration as an MMTC unless Nature's Way fails (i) to meet 

any pertinent requirement of section 381.986 not set forth in 

section 381.986(8) (a)2.a., or (ii) to provide documentation to 

the Department that it has the existing infrastructure and 

technological ability to begin cultivating marijuana within 30 

days after registration. 

DONE AND ENTERED this 15th day of June, 2018, in 

Tallahassee, Leon County, Florida. 

JOHN G. VAN LANINGHAM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of June, 2018. 

ENDNOTES 

11 Florida Administrative Code Rule 64-4.002(5) provides that 
applications were due no later than 21 days after the effective 
date of the rule, which became effective June 17, 2015. 

21 Note, for now, that assigning a number, e.g., 5, to a 
superlative adjective such as "most qualified" does not turn the 
adjective into a measurement signifying the quantity of five 
units or points. 

31 To say that 20% of the symbol "5 points" is "1 point" would 
be, obviously, misleading, given the lack of a meaningful 
referent for "1 point" and the fact that "1 point" is commonly 
understood to signify a quantity as opposed to a quality. 

41 If this is a bit too abstract, perhaps it will help to 
imagine that, for some reason, instead of trying to quantify 
relative suitability, for which there is no commonly known unit 
of measurement, we were instead measuring length, for which 
there are commonly known standards. Clearly, for the weighting 
scheme to function, the same unit of measurement would need to 
be used in each weighted category. If inches were used in one 
category; yards in another; millimeters in the third; and feet 
and meters, respectively, in the remaining two, then the 
prescribed proportions would yield to the weight of the 
disparate standards, with the smaller units (millimeters) likely 
to generate much bigger numbers than the larger ones (meters). 

51 If we can say, for example, that 10 is twice as large as 5, 
which is permissible when 0.0 means there is none of the 
measured variable (think weight, e.g., as opposed to 
temperature), then the quantified data are not only interval, 
but also ratio data. 

61 It is true, as OCU's director, Mr. Bax, suggested at hearing, 
that the Department might have reported aggregate scores using a 
point scale three times the point scale applied by the Reviewers 
and maintained mathematical proportionality by adding the three 
Reviewer scores together to generate aggregate scores, rather 
than averaging the Reviewer scores. But Mr. Bax's assertion 
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that the differences between applicants would have been even 
"starker" had the 'Department used a treble scale for aggregate 
scores is only trivially true. In absolute terms, of course, 
the differences between two applicants would appear larger on 
the treble scale, because of the difference in the scale of the 
points. If we multiplied all the reported aggregate scores by 
10,000, so that Costa's score became 44,000 and Nature's Way's 
score 28,833, the differences would appear even larger still. 
This amplification, however, would occur for roughly the same 
reason a board measured in centimeters might seem longer than 
the same board measured in meters if all you knew were the 
numbers: it is simply a reflection of the size of the units of 
the scale. Proportionately, however, the scores would be the 
same. If there were two scales in use, two different units of 
measurement as it were, then the answer to the question of 
whether an applicant was within one point of another would 
depend on the scale. 

71 The Florida Administrative Procedure Act does not have a good 
term of art for policies that an agency uses in conjunction with 
its free-form actions. The term "unadapted rule," as defined in 
section 120.52(20), is reserved for policies that meet the 
definition of a rule; it is technically not applicable to 
policies which merely guide free-form decisions but lack the 
force of law; in addition, in any event, the term "unadapted 
rule" reflects a judgment about the nature of the policy that 
would be premature to make until the agency began to enforce the 
policy as authoritative and necessary to substantial-interests 
determinations. The commonly used (but formally undefined) term 
"nonrule policy" is ambiguous because "nonrule" can mean either 
(i) not a rule in effect (i.e., a formally adopted, existing 
rule) or (ii) not a rule by definition (i.e., a statement that 
does not meet the definition of a rule) . In the former, more 
limited sense, the nonrule policy might or might not also be an 
unadapted rule. In the latter sense, the term "nonrule policy" 
means "not an unadapted rule." The undersigned thus prefers a 
term like "extralegal" or "extra-rule" to refer to a free-form 
policy that is unregulated, but not necessarily unlawful. Such 
a policy might "harden" into an unadapted rule if the agency 
seeks to enforce the policy as an authoritative legal principle 
that purports to bind parties and judges and determine 
outcomes--or it might not. 

8/ Dep't Ex. 1. 
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91 When an agency determines a party's substantial interests, 
the agency must provide a clear point of entry to challenge that 
decision. Capeletti v. Dep't of Transp., 362 So. 2d 346 (Fla. 
1st DCA 1978). In Capeletti, the court instructed that "an 
agency must grant affected parties a clear point of entry, 
within a specified time after some recognizable event in . 
free-form proceedings, to formal . . proceedings under section 
120.57(1) ." Id. at 348 (Emphasis added). For a notice to be 
legally sufficient as a clear point of entry, it must clearly 
state the nature of the agency's decision, as well as the 
process and time frame for challenging that decision. See Fla. 
Optometric Ass'n v. Bd. of Optometry, 567 So. 2d 928, 935 (Fla. 
1st DCA 1990) (persons whose substantial interests may be 
affected by an agency decision "must be given a clear point of 
entry; i.e., a clear opportunity," to challenge the agency 
decision); see also Sterman v. Fla. State Univ. Bd. of Regents, 
414 So. 2d 1102, 1103-04 (Fla. 1st DCA 1982) (notice that failed 
clearly to inform student he would not be awarded a specific 
degree was insufficient to provide a clear point of entry into 
formal proceedings to challenge that decision) . Here, the only 
recognizable agency decision addressed in the 2015 notice of 
intent to deny Nature's Way's application was that Nature's 
Way's application would be denied. The notice did not inform 
Nature's Way that its aggregate score was determined to be 
2.8833 or provide a clear opportunity to dispute the truth of 
the aggregate score of 2.8833 as a quantified fact. 

101 To illustrate, imagine the jersey numbers of the players on 
your favorite football team. They are, in effect, a code for 
identifying the personnel on the field. The meaning of the 
number is the player's name. If the quarterback, for example, 
were given the number 12.8833 instead of 12, the number would 
have no greater or more precise meaning. Now, can we subtract 
the quarterback's number from the center's number? Sure. It's 
a simple mathematical operation. Is the result meaningful or 
interpretable? No. If the numbers symbolize names rather than 
quantities, the difference between them has no meaning, because 
you can't subtract a name from a name. Suppose I tell you that 
the running back is 19 and the punter is 21. Without additional 
information, the numbers in that statement are ambiguous. They 
could be jersey numbers signifying identity (not quantifiable 
information), or they could be the players' ages signifying 
years of life (quantifiable information) . If the latter, the 
two numbers can be meaningfully subtracted, because age 
difference is interpretable. 
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111 Dep't of Health, Memorandum Opposing Ruskin's Motion in 
Limine Regarding the Department's Scoring and Ranking, at 3, 
DOAH Case No. 15-7270 (filed Aug. 5, 2016) (Emphasis added). 

121 Under the Department's theory of issue preclusion, Nature's 
Way would be barred currently from proving that a computational 
error, even an indisputable one, if corrected, would bring its 
2015 aggregate score to within one point of Costa's for purposes 
of satisfying the One Point Condition. 

131 If the ALJ admitted the scores into evidence as proof 
concerning the comparative qualities of the applicants, the 
credibility of the scores would have been at issue for the first 
time. The Department itself never made credibility 
determinations with respect to the aggregate scores because, 
under rule 64-4. 0 02 ( 5) (b) , it was required to accept them as 
credible for purposes of taking preliminary agency action. As 
the trier-of-fact, the ALJ would have been free to reject the 
scores as unpersuasive, in whole or in part, or believe them to 
the extent he felt appropriate, but the credibility of the 
scores would not have been the dispositive issue before him. 
Other proof of the applicants' comparative qualities, including 
the applications themselves, would almost certainly have carried 
much greater weight than the scores on the question of which 
nursery was the most dependable, most qualified candidate, since 
the aggregate scores, viewed as evidence, are really nothing but 
(at best) conclusory opinions. 

141 When the substantial interests of an applicant are 
determined by denial in favor of a mutually exclusive 
application, the competing applicants are entitled to a 
comparative review hearing. Bio-Med. Apps. of Clearwater, Inc. 
v. Dep't of HRS, Off. of Cmty. Med. Facilities, 370 So. 2d 19 
(Fla. 2d DCA 1979); see Ashbacker Radio Corp. v. F.C.C., 326 
U.S. 327, 333 (1945); see also Gulf Court Nursing Ctr. v. Dep't 
of HRS, 483 So. 2d 700, 705 (Fla. 1st DCA 1985). The focus of 
the de novo comparative review hearing Nature's Way might have 
brought would have been on the comparative qualities of the 
applicants, not the Department's aggregate scores. See Johnston 
Broad. Co. v. FCC, 175 F.2d 351, 356-58 (D.C. Cir. 1949) ("A 
choice between two [qualified] applicants . . involves a 
comparison of characteristics [to determine] 'which is the 
better qualified' 'to serve the public interest.'" At hearing, 
the trier of fact "may rely upon the parties to present whatever 
factual matter bears upon a choice between them [and] is 
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entitled to assume that . . the record . will contain 
reference to all the facts in respect to which a difference 
between the parties exists, and that the parties will urge, each 
in his own behalf, the substantial points of preference."). 

151 J.D. v. Fla. Dep't of Child. & Fams., 114 So. 3d 1127, 1132 
(Fla. 1st DCA 2013). 

161 Dep't of Health, "Final Order," Plants of Ruskin v. Dep't of 
Health, DOH-17-0791-FOI-HO, 7-8 (Aug. 22, 2017). Given that the 
Department has failed from the beginning to appreciate the 
fundamental differences between ordinal data and interval data, 
which should be apparent to a reasonably well-educated college 
graduate and that it has flagrantly employed the logical fallacy 
of overprecision to make its scores seem more precise and 
impressive than they really are, the Department's boastful 
claims that its evaluation was performed by specially qualified 
"experts" and that its scoring decisions deserve deference are 
unintentionally ironic. 

171 The undersigned, in fact, found precisely that in Plants of 
Ruskin, Inc. v. Dep't of Health, Case Nos. 17-0116 & 17-0117, 
2017 Fla. Div. Adm. Hear. LEXIS 338, *26-*27 (Fla. DOAH May 23, 
2 017) (" [T] he Department's scoring of the applicants was, in any 
event, clearly erroneous, arbitrary, capricious, or an abuse of 
discretion."). 

181 In addition to Sun Bulb Nursery, the following 2015 DO 
applicants received MMTC licenses pursuant to the Medical 
Marijuana Law: Loops Nursery, Treadwell Nursery, 3 Boys 
Nursery, and Plants of Ruskin. As of this writing, 13 of 
the 26 2015 DO applicants have been licensed as MMTCs. 

191 The fact that an applicant can at once have both statuses 
(be within one point and one place of the Best regional 
applicant) does not make "one point" and "one place" somehow 
synonymous, just as, e.g., the fact that a person can be both a 
man and married does not make sex and marital status synonymous. 

201 By convention, numbers are assigned to ranks in ascending 
(or descending) whole numbers. But this is merely a matter of 
practice and convenience. It would not be incorrect to assign 
any set of ascending (or descending) numbers to indicate the 
direction of the ordered items. That is, in terms of the 
information conveyed, there is no difference between, say, 
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{5, 4, 3, 2, 1} and {943, 29, 17, 11, and 3}, when all we know 
is that 5 (or 943) is greater than 4 (or 29), which in turn is 
greater than 3 (or 17), etc. 

211 True value is useful, nevertheless, for quantifying error in 
determining the accuracy of a measurement. The formula is 
simple: error = x - ~· Of course, because we can never know ~, 

we cannot determine the exact error. We can, however, use a 
reference value for~, i.e., our best estimate of a true value, 
to calculate our best estimate of the error in our measurement. 

221 Dr. Cornew is an expert in numerical and statistical 
analysis. He obtained his undergraduate and doctorate degrees 
from the Massachusetts Institute of Technology ("MIT"). After 
receiving his degrees, Dr. Cornew taught in the fields of 
computer science, statistical analysis, and numerical analysis 
at MIT, Simmons College, and Florida International University. 
In addition, Dr. Cornew has provided consulting services on 
statistical and mathematical issues related to investment and 
market strategies. The Department offered no evidence to rebut 
Dr. Cornew's testimony. 

231 Dr. Cornew reports this value as 2.8833 + 31.94%, to 
highlight the magnitude of upward uncertainty in the Department
generated aggregate score. 

241 The WMTOs are: Cultivation, 0.6500; Processing, 0.5500; 
Dispensing, 0.4000; MD, 0.1167; and Financials, 0.2667. The low 
endpoint can be expressed alternatively as 2.8833 - 31.21% to 
show the substantial uncertainty inherent in the reported score, 
even after limiting the Department's error with a generous 
assumption about the other applicants' scores. 

251 For the low endpoint, the Cultivation, Processing, 
Dispensing, MD, and Financials WMTOs, in that order, are: 
1.1000, 0.9500, 0.4500, 0.1667, and 0.7333. For the high 
endpoint, these values are: 1.4750, 1.4000, 0.7125, 0.2500, and 
1.0000. From the reported aggregate score of 4.4000, these 
endpoints demonstrate an upward uncertainty of 9.94% and a 
downward uncertainty of 22.73%. (Dr. Cornew calculates Costa's 
low endpoint to be 3.3942, reflecting a downward uncertainty of 
22.86%. This minor discrepancy in our figures, which might be 
an artifact of rounding, is immaterial.) 
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261 The mean of this group of Average Domanial Ordinals is 3.06, 
the variance 0.716, and the standard deviation 0.85. Thus, in 
terms of relative suitability, Redland, KSG, and Nature's Way 
are right at the mean, well within one standard deviation 
thereof, while Costa and Bill's each fall more than one, but 
less than two, standard deviations from the mean. 

271 The Department argues that it had a license to engage in the 
logical fallacy of overprecision and rely upon meaningless, 
spurious digits because rule 64-4.002 required weighting and 
averaging, which would necessarily produce fractional results. 
This argument is completely without merit. False precision 
results from exactly the kinds of mathematical operations the 
Department used, which is why the products of such equations 
must be corrected (rounded) to eliminate the otherwise deceptive 
digits. What the Department seems unable to understand (or, 
more likely, unwilling to concede) is that mathematical 
operations such as division and multiplication do not--cannot 
possibly--make the original measurements more precise. If you 
take several measurements to the nearest foot and then average 
them, you cannot truthfully report the result to the nearest 
thirty-second of an inch, even if the numbers can be run out 
that far, because nothing was actually measured with such 
precision. 

281 The Department stated in the Denial Letter that it had 
chosen not to determine whether Nature's Way had demonstrated 
its ability to commence cultivation within 30 days after 
registration, which is another criterion for licensure. 
Nature's Way is not arguing, however, that the Department has 
waived the right to deny its application based on "cultivation 
readiness." Instead, the relief that Nature's Way seeks is a 
final order deeming it compliant with the "threshold criterion" 
of the One Point Condition and advancing its application to the 
next step in the free-form review process, where, presumably, 
cultivation readiness would be determined. The undersigned will 
accept Nature's Way's framing of the issue, but with this 
observation: The Department should have given lack of 
cultivation readiness as an alternative ground for its intended 
action if it believes in good faith that Nature's Way has failed 
to meet this criterion, rather than postponing the decision in 
hopes that it will never need to be reached. While perhaps 
legally permissible (the undersigned offers no opinion here), 
the severance of issues relating to an applicant's 
qualifications for licensure is suboptimal, for it creates the 
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real possibility of piecemeal litigation, and should generally 
be avoided. 

291 Fla. S. Comm. on Approp., SB 8-A (2017) Staff Analysis 6 
(June 8, 2 017) . 

301 The verb "to score" here refers to the Reviewers' assigning 
of scores (Ordinals), not to computing aggregate scores from 
Ordinals assigned by the Reviewers. 

311 The legislature may find "legislative facts" without 
violating the separation of powers, but such findings are 
properly limited to broad matters of policy or value choices, 
usually given as explanation of the grounds for enacting a law. 
Facts particular to a dispute between parties upon which the 
substantial interests of an individual or entity depend are 
adjudicative facts, not legislative facts. 

321 The actual holding of Sheridan is that an agency is without 
authority under section 120.57(1) (1) to reject or modify an 
ALJ's decision not to apply res judicata or collateral estoppel 
as a bar to a party's litigating an issue which the agency 
contends was determined in a prior administrative proceeding, 
because the ALJ's "legal determination [is] not one that 
involve[s] the [agency's] area of expertise but, rather, 
require[s] applying a legal concept typically resolved by 
judicial or quasi-judicial officers." Id. at 1142. Because the 
agency may "not disturb the ALJ's legal decision not to apply 
the doctrine of collateral estoppel," it must leave intact the 
ALJ's findings as to the points and questions the agency 
believes should have been barred. Id. at 1144. 

33/ 

34/ 

35/ 

912 

Miller v. Booth, 702 So. 2d 290, 291 (Fla. 3d DCA 1997). 

Delray Med. Ctr., 5 So. 3d at 30. 

Univ. Hosp. v. Ag. for Health Care Admin., 697 So. 2d 909, 
(Fla. 1st DCA 1997). 

361 Thomson v. Dep't of Envtl. Reg., 511 So. 2d 989, 991 (Fla. 
1987) . 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 
15 days from the date of this recommended order. Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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Attachments: 2018.06.21 -- Request for Registration.pdf 

From: Donovan Garrison <donovan(a)plantlife.farm> 
Date: Thu, Jun 21,2018 at 1:15AM 
Subject: Request for Registration for Bill's Nursery, Inc. 
To: christian.bax@flhealth.gov, benjamin.melnick@,flhealth.gov 

Dear Director Bax and Mr. Melnick, 

We just learned that the administrative law judge ruled in favor of Nature's Way, and, as such, Nature's Way is going to receive 
a MMTC license. I wanted to make sure you saw, tonight, the attached memo my attorney sent yours. 

I needed to go on record to state that once Nature's Way receives a license, Bill's Nursery, Inc., a veteran owned business, will 
be the only previous applicant that applied in the NE and SE Regions that has not yet received a license (other than one 
previous applicant that I believe is no longer in business). The ALJ went into great detail to describe the flaws in the previous 
application process and we believe that, when viewed as "scores" instead of "ranks," Bill's was within 1-point of the winner in our 
regions. 

Bill's Nursery, Inc. is a Qualified 2015 Applicant pursuant to Emergency Rule 64ER17-7(1 )(e). Please take this email as our filing 
a request for registration as a medical marijuana treatment center in accordance with 64ER17-7(2). 
Bill's is qualified. The right thing to do is to award us a license at the same time you award a license to Nature's Way. 

I am available to meet at any time. Please do the right thing. 

Donovan Garrison, Secffres 

Donovan Garrison 
Cell (786) 412-1401 

donovan@plantl if e. farm 

The infonnation contained in this electronic message is confidential information intended only for the use of the named recipient(s) and may contain infonnation 
that, among other protections, is the subject of attorney-client privilege, attorney work product or exempt from disclosure under applicable law. If the reader of this 
electronic message is not the named recipient, or the employee or agent responsible to deliver it to the named recipient, you are hereby notified that any 
dissemination, distribution, copying or other use of this communication is strictly prohibited and no privilege is waived. If you have received this communication in 
error, please immediately notify the sender by replying to this electronic message and then deleting this electronic message from your computer. [v.1] 
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BY EMAIL 

Kathleen Krak 

BOIES 
SCHILLER 
FLEXr'-IER 

Shutts & Bowen LLP 
KKrak@shutts.com 
300 South Orange A venue, Suite 1600 
Orlando, FL 32801 

June 21, 2018 

Re: Bill's Nursery v. Florida Department of Health, Case. No. 2017-CA-002411-
Request for Registration. 

Dear Ms. Krak: 

I represent Bill's Nursery in Bill's Nursery v. Florida Department of Health, Case. No. 
2017-CA-002411, currently pending in the Second Judicial District. 

My client requested I write you about a related issue. Specifically, Bill's Nursery is a 
Qualified 2015 Applicant pursuant to Emergency Rule 64ER17-7(1)(e) and hereby submits this 
email as its filing a request for registration as a medical marijuana treatment center in accordance 
with 64ER17-7(2).1 

In that vein, I understand that Administrative Law Judge, John G. Van Laningham issued 
two orders on June 15, 2018; one recommending Nature's Way receive a MMTC license and the 
other finding Emergency Rule 64ER17-7(1)(b)-(d) to have been an invalid exercise of delegated 
legislative authority. Nature's Way Nursery of Miami, Inc. v. Florida Department of Health, 
DOAH Case No. 18-0721, 17-5801RE, and 18-0720RU. 

In these orders, the ALJ also found that the Department's decision to rank the 2015 
applicants instead of scoring them, was a "colossal blunder" that lead to "extremely misleading 
results," which, if intentional, "could fairly [be] call[ed] fraud." Recommended Order, at ~30. 

This unfortunate mistake has created a serious issue in determining which Qualified 2015 
Applicant is eligible to receive a license as having "had a final ranking within one point of the 
highest final ranking in its region .... "Fla. Stat., § 386.981(8)(a)2a; Recommended Order at~ 
97-98. The ALJ held the only way forward was "to deduce a reasonable approximation of the 
unknowable interval data by adjusting the ordinal data as best anyone can." Id. at~ 98. Of course, 
while making that "reasonable approximation," the ALJ held all inferences should be drawn in the 
applicant's favor because any "uncertainty flows directly and solely from the Department's 

1 Emergency Rule 64ER17-7 doesn't specify how this request should be filed. Thus, my client 
has submitted a similar request directly to Director Bax. Please let me know immediately if this 
request should be submitted in another manner. 

BOIES SCHILLER FLEXNER LLP 

100 SE Sacond Streat. Suita 2800. Miami. FL 33Jall (t) 305 538 8400 1 (f) 305 538 1307 ! www.bsfllp.com 
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F 
fundamental conceptual error, not from any lack or failure of proof attributable to" the applicant. 
Id. at~~ 98, 120. 

To that end, my client has engaged a mathematics expert who's in the process of drafting 
an opinion describing why Bill's Nursery had a final ranking within one point of Costa and/or San 
Felasco- after replacing the "Department's hopelessly flawed aggregate scores" with a reasonable 
approximation of the actual, but unknowable, interval data. Id. at~~ 98, 142. 

To be sure, Bill's is the only applicant from both the Southeast and Northeast regions that 
still does not have a license. Further, and unlike many of the recent license recipients, Bill's is a 
veteran owned business and Florida based team that intends on actually operating as an MMTC if 
it should receive a license (and not merely brokering a sale to a foreign entity). 

Under these circumstances, I urge you to discuss this issue with the Department and see 
whether Bill's can receive a license under Fla. Stat.,§ 386.981(8)(a)2a when the Department issues 
a license to Nature's Way. This would avoid, of course, the protracted litigation in the DOAH that 
would result if the Department denies Bill's application- where the Department, to date, has not 
had much success. 

Please let me know if your client is interested in pursuing this avenue toward global 
resolution. 

Sincerely, 

Is/Vel Freedman 

Vel Freedman 

2IPage 
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Ari H. Gerstin, Esq. 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh Street 
Suite 1100 
Miami, Florida 33131 
(305)374-5600 Telephone 
(305)374-5095 Facsimile 
Ari.gerstin@akerman.com 
Marylin.herrera@akerman.com 

Velvel (Devin) Freedman 
Boies Schiller Flexner LLP 
100 SE Second Street 
Miami, Florida 33131 
(305)539-8400 Telephone 
(305)539-1307 Facsimile 
vfreedman@bsfllp.com 
nbermond@bsfllp.com 

The Department reserves the right to file 
appropriate motions, including those relating 
jurisdiction or legal sufficiency of the petition. 

any and all 
to standing, 

Henceforth, any communication between the parties should be 
through their respective legal counsel or qualified 
representative. 

DONE this 24th day of August 2018, at Tallahassee, Florida. 

Shannon Revels 
Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A02 
Tallahassee, FL 32399-1703 
Phone: (850) 245-4005 
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Copy furnished to: 

Jonathan S. Robbins, Esq. 
Akerman LLP 
Las Olas Centre II 
Suite 1600 
350 East Las Olas Blvd. 
Fort Lauderdale, Florida 33301 
(954)463-2700 Telephone 
(954)463-2224 
Jonathan.robbins@akerman.com 
Nancy.alessi@akerman.com 

Ari H. Gerstin, Esq. 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh Street 
Suite 1100 
Miami, Florida 33131 
(305)374-5600 Telephone 
(305)374-5095 Facsimile 
Ari.gerstin@akerman.com 
Marylin.herrera@akerman.com 

Velvel (Devin) Freedman 
Boies Schiller Flexner LLP 
100 SE Second Street 
Miami, Florida 33131 
(305)539-8400 Telephone 
(305)539-l307 Facsimile 
vfreedman@bsfllp.com 
nbermond@bsfllp.com 

Eduardo S. Lombard 
Megan S. Reynolds 
Vezina, Lawrence & Piscitelli 
413 East Park Avenue 
Tallahassee, Florida 32301 
elombard@vlplaw.com 
mreynolds@vlplaw.com 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

Petitioner,

vs.

DEPARTMENT OF HEALTH,

Respondent.
                                /

     Case No. 18-4474
              2018-0173

INITIAL ORDER

1. Any document filed with DOAH by a party represented by a lawyer shall be filed 
electronically through eALJ located at www.doah.state.fl.us.  Parties not 
represented by a lawyer may file electronically through eALJ.  Documents filed 
through eALJ shall include the filing party's e-mail address and a copy shall 
be served upon all other parties.  All documents must contain the DOAH style 
and case number.   

2. THE AGENCY OR, WHERE THE AGENCY IS NOT A PARTY, THE PETITIONER SHALL COORDINATE 
WITH ALL PARTIES AND PROVIDE THE FOLLOWING INFORMATION WITHIN SEVEN DAYS OF THE 
DATE OF THIS ORDER.  If coordination is not possible, each party shall 
individually provide the information.

a. Any related cases before DOAH, and, if so, the DOAH case number;
b. Estimated length of time necessary to conduct the final hearing;
c. Suggested geographic location for the final hearing.  Any party may ask the 

judge to consider his or her preference for either an in-person hearing or 
a hearing conducted by video-teleconferencing (VTC).  Information about VTC 
hearings, including VTC locations, is available at www.doah.state.fl.us;

d. All dates more than 30 and less than 70 days from the date of this Order on 
which both parties are available for the final hearing; and

e. Whether the parties are aware of any need for an ADA accommodation by any 
participant to the hearing, and, if so, the nature of the accommodation.

3. If a document is NOT electronically filed as provided in paragraph 1, PARTIES 
NOT REPRESENTED BY A LAWYER shall file the document on 8.5" x 11" paper at the 
address below and serve a copy upon all other parties.  Parties not represented 
may file electronically through eALJ, facsimile, or mail.  CHOOSE ONE METHOD of 
filing for each document.  

4. EVERY PERSON FILING A DOCUMENT AT DOAH MUST ENSURE THAT NO INFORMATION 
PROTECTED BY PRIVACY OR CONFIDENTIALITY LAWS IS CONTAINED IN ANY DOCUMENT THAT 
WOULD BE POSTED TO DOAH'S WEBSITE IN THE REGULAR COURSE OF BUSINESS.

5. FAILURE TO COMPLY WITH THE PROVISIONS OF PARAGRAPH 2 SHALL WAIVE VENUE RIGHTS, 
AND THE FINAL HEARING WILL BE SET AT A TIME AND PLACE DETERMINED BY THE JUDGE.

DONE AND ORDERED this 24th day of August, 2018, in Tallahassee, Florida.

S                           
LAWRENCE P. STEVENSON
Administrative Law Judge
Division of Administrative Hearings
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675 
Fax Filing (850) 921-6847
www.doah.state.fl.us
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Filed with the Clerk of DOAH this 24th day of August, 2018.

SUMMARY OF PROCEDURES

This case has been filed with the Division of Administrative Hearings to conduct 
an evidentiary hearing governed by chapter 120, Florida Statutes, and Florida 
Administrative Code Chapter 28-106, Parts I and II.

THE PARTIES SHALL TAKE NOTICE THAT:

1. Parties that have not previously registered for electronic filing may register 
through eALJ at www.doah.state.fl.us.  Once your registration has been 
submitted you will receive electronic notification within 24 hours that your 
account has been activated.  YOUR REGISTRATION MUST BE ACTIVATED BEFORE YOU MAY 
FILE ELECTRONICALLY.

2. Discovery may be undertaken in the manner provided in the Florida Rules of 
Civil Procedure and, if desired, should be initiated immediately.  Subpoenas 
may be obtained from the Judge by contacting (850) 488-9675, extension 111.  
Registered e-filers shall obtain subpoenas electronically through the DOAH 
website under the eALJ link.  Discovery must be completed five days before the 
date of the final hearing unless an extension of time for good cause is 
granted.

3. The government agency for which a hearing is conducted will make arrangements 
for preserving the testimony at the final hearing.

4. A party may appear personally or be represented by a lawyer or other qualified 
representative, pursuant to rule 28-106.106.  Self-represented litigants should 
review "Representing Yourself" located on the Division's website at 
www.doah.state.fl.us.  Parties not represented by counsel are also notified of 
The Florida Bar’s “Free Legal Answers” and other related resources, which are 
available at www.floridalawhelp.org. 

5. Rule 28-106.210 provides that requests for continuances must be filed with the 
Judge at least five days prior to the date of hearing, except in cases of 
extreme emergency, and will only be granted for good cause shown.

6. Parties will promptly notify the Judge in the event of a settlement or other 
development which might alter the scheduled hearing.

7. The parties are expected to discuss the possibility of settlement, enter into 
pre-hearing stipulations of fact and law, identify and limit issues, and 
exchange exhibit and witness lists prior to the hearing.

8. If all parties agree, this case may proceed as a summary hearing, without 
discovery, if requested by motion within 15 days from the date of this Order.  
A Final Order will be entered within 30 days after the hearing.

In accordance with the Americans with Disabilities Act, persons needing a special 
accommodation to participate in this proceeding should notify the Judge in the 
response to the Initial Order, or if not known at that time, contact the Judge's 
secretary no later than ten days prior to the hearing.  The Judge's secretary may 
be contacted at the address or telephone numbers on page one, via 1-800-955-8770 
(Voice), 1-800-955-1339 (ASCII), or 1-800-955-8771 (TDD) Florida Relay Service.

COPIES FURNISHED:

Eduardo S. Lombard Esquire 
(850)224-6205

Jonathan Seth Robbins Esquire 
(954)463-2700
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

Petitioner(s),
vs. Case No. 18-004474

DEPARTMENT OF HEALTH

Respondent(s).
/

NOTICE OF APPEARANCE

The undersigned hereby files this Notice of Appearance on behalf of 
the Respondent, Florida Department of Health.

Copies of all pleadings, notices, and correspondence regarding the 
above-styled cause are requested to be served on the undersigned.

Respectfully submitted this 24th day of August, 2018.

/S/
Megan Reynolds
Attorney
413 East Park Avenue
Tallahassee FL, 32301
Phone No.: 850-224-6205
EMail Address: 
mreynolds@vlplaw.com
Florida Bar No.: 0042000

CERTIFICATE OF SERVICE

I certify that I have served a true and correct copy of this Notice 
of Appearance to Eduardo Lombard via eMail to 
elombard@vlplaw.com;rhodge@vlplaw.com; Jonathan Robbins via eMail to 
jonathan.robbins@akerman.com;nancy.alessi@akerman.com on this 24th day 
of August, 2018.

/S/
Megan Reynolds 

Filed August 24, 2018 2:18 PM Division of Administrative Hearings
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

Petitioner(s),
vs. Case No. 18-004474

DEPARTMENT OF HEALTH

Respondent(s).
/

NOTICE OF APPEARANCE

The undersigned hereby files this Notice of Appearance on behalf of 
the Petitioner, Bill's Nursery, Inc..

Copies of all pleadings, notices, and correspondence regarding the 
above-styled cause are requested to be served on the undersigned.

Respectfully submitted this 24th day of August, 2018.

/S/
Ari Gerstin
Attorney
Three Brickell City Centre
Miami FL, 33131
Phone No.: 305-374-5600
EMail Address: 
ari.gerstin@akerman.com
Florida Bar No.: 0839671

CERTIFICATE OF SERVICE

I certify that I have served a true and correct copy of this Notice 
of Appearance to Eduardo Lombard via eMail to 
elombard@vlplaw.com;rhodge@vlplaw.com; Jonathan Robbins via eMail to 
jonathan.robbins@akerman.com;nancy.alessi@akerman.com; Megan Reynolds 
via eMail to mreynolds@vlplaw.com; rhodge@vlplaw.com on this 24th day 
of August, 2018.

/S/
Ari Gerstin 

Filed August 24, 2018 2:45 PM Division of Administrative Hearings
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

Petitioner(s),
vs. Case No. 18-004474

DEPARTMENT OF HEALTH

Respondent(s).
/

NOTICE OF APPEARANCE

The undersigned hereby files this Notice of Appearance on behalf of 
the Petitioner, Devin Freedman.

Copies of all pleadings, notices, and correspondence regarding the 
above-styled cause are requested to be served on the undersigned.

Respectfully submitted this 29th day of August, 2018.

/S/
Devin Freedman
Counsel
100 SE 2nd Street
Miami FL, 33131
Phone No.: 305-618-8108
EMail Address: 
vfreedman@bsfllp.com
Florida Bar No.: 0099762

CERTIFICATE OF SERVICE

I certify that I have served a true and correct copy of this Notice 
of Appearance to Ari Gerstin via eMail to ari.gerstin@akerman.com; 
marylin.herrera@akerman.com; Eduardo Lombard via eMail to 
elombard@vlplaw.com;rhodge@vlplaw.com; Jonathan Robbins via eMail to 
jonathan.robbins@akerman.com;nancy.alessi@akerman.com; Megan Reynolds 
via eMail to mreynolds@vlplaw.com; rhodge@vlplaw.com on this 29th day 
of August, 2018.

/S/
Devin Freedman 

Filed August 29, 2018 10:51 AM Division of Administrative Hearings
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
BILL’S NURSERY, INC., 
 
 Petitioner, 
vs.        Case No. 18-4474 
 
DEPARTMENT OF HEALTH, 
 

Respondent. 
______________________________________/ 

THE DEPARTMENT’S MOTION TO CONSOLIDATE 

Pursuant to section Florida Administrative Code Rule 28-106.108, Respondent Florida 

Department of Health moves to consolidate this matter (DOAH Case Number 18-4474) with the 

following related matters that involve similar issues of law and fact: 

1. Dewar Nurseries, Inc. v. Florida Dep’t of Health, DOAH Case No. 18-4463 
 

2. Spring Oaks Greenhouses, Inc. v. Dep’t of Health, Office of Medical Marijuana 
Use, DOAH Case No, 18-4471; 
 

3. Tree King–Tree Farm, Inc. v. Florida Dep’t of Health, DOAH Case No. 18-4472; 
and 
 

4. Perkins Nursery, Inc. v. Florida Dep’t of Health, DOAH Case No. 18-4473. 

As explained below, consolidation will promote the just, speedy, and inexpensive resolution of 

the proceedings.  See Fla. Admin. Code R. 28-106.108.  No less importantly, consolidation will 

eliminate the risk of inconsistent rulings where all five petitioners seek licensure, but there are 

only two licenses available.  Petitioner Bill’s Nursery opposes consolidation. 

Background 

In 2014, the Department was charged with special responsibility for implementing and 

enforcing the Compassionate Medical Cannabis Act of 2014, ch. 2014-157, Laws of Fla., codified 

as amended at section 381.986, Florida Statutes (2014), and other statutes. 

Filed August 30, 2018 2:14 PM Division of Administrative Hearings
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Through the Compassionate Medical Cannabis Act of 2014 (the 2014 Act), the Florida 

Legislature legalized the licensed cultivation, processing, and dispensing of low-THC marijuana 

for qualified patients who suffer from certain debilitating illnesses and conditions.  See ch. 2014-

157, Laws of Fla.   The 2014 Act directed the Department to authorize five exclusive “dispensing 

organizations” (DOs)—one in each of five regions: Northwest, Northeast, Central, Southeast, and 

Southwest Florida.  § 381.986(5)(b), Fla. Stat. (2014).  The 2014 Act set forth a general framework 

for an application process in which the Department would determine which statutorily qualified 

applicant was the most dependable and most qualified for each region.  See id. 

The 2014 Act also empowered the Department to adopt rules to implement the act.  See § 

381.986(5)(d), Fla. Stat. (2014).  Using an extensive negotiated rulemaking process, the 

Department developed, then in 2015 formally adopted detailed rules implementing the application, 

selection, and regulatory processes for licensees.  See Fla. Admin. Code Ch. 64-4 (2015).  Those 

rules were challenged and deemed valid by DOAH.  See Baywood Nurseries Co. v. Dep’t of Health, 

Case No. 15-1694RP (Fla. DOAH May 27, 2015)).   

The 2015 DO-License Batch 

In July 2015, approximately 28 applicants submitted applications to become the exclusive 

DO in each of the five statutorily established regions.  Each complete and timely tendered 

application was independently evaluated and scored, pursuant to the provisions of 2015 rule 64-

4.002, by three evaluators using the scorecard incorporated by reference into 2015 rule 64-4.002.   

By letter dated November 23, 2015, the Department notified each applicant whether the 

applicant was approved or denied a license based on the Department’s comparative evaluation and 

scores.  Each denial letter included a notice of rights under chapter 120. 

The Department received numerous petitions challenging the 2015 denial of licensure—

all of which were referred to DOAH in late-2015.  Among the 2015 petitioners were Dewar, 
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Perkins, and Tree King.  The last of those 2015 DOAH cases has been closed for some time now. 

The 2017 Law and the One-Point Provision 

In 2017, the Florida Legislature adopted chapter 2017-232, Laws of Florida (the 2017 Law).  

The 2017 Law repealed and replaced the 2016 version of 381.986 in its entirety.  See ch. 2017-

232, § 3, Laws of Fla.  The 2017 Law implements article X, section 29 of the Florida Constitution. 

Under the 2017 Law, all entities previously licensed as DOs were allowed to be licensed 

as MMTCs, so long as the DO complied with the 2017 Law’s requirements.  Additionally, the 

2017 Law provides, in pertinent part:  

(8) MEDICAL MARIJUANA TREATMENT CENTERS.— 

. . . 

2. The department shall license as medical marijuana treatment 
centers 10 applicants that meet the requirements of this section, under 
the following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, and 
scored by the department and which was denied a dispensing organization 
license by the department under former s. 381.986, Florida Statutes 2014; 
which had one or more administrative or judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under former s. 381.986, Florida Statutes 
2014; which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 
2011). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b)2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shall license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under this 
subparagraph, while accounting for the number of licenses issued under 
sub-subparagraphs a. and b. 
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3. For up to two of the licenses issued under subparagraph 2., the 
department shall give preference to applicants that demonstrate in their 
applications that they own one or more facilities that are, or were, used for 
the canning, concentrating, or otherwise processing of citrus fruit or citrus 
molasses and will use or convert the facility or facilities for the processing 
of marijuana. 

§ 381.986(8)(a), Fla. Stat. (2017) (emphasis added) (the One-Point Provision). 

Requests for MMTC Licensure and the Department’s Denial of Licensure 

The Department received requests from Petitioners Dewar Nurseries, Inc.; Spring Oaks 

Greenhouses, Inc.; Tree King Tree-Farm, Inc.; Perkins Nursery, Inc.; and Bill’s Nursery, Inc., each 

claiming eligibility for licensure under the One-Point Provision.  The Department sent each Petitioner 

a denial letter, explaining that none qualified under the One-Point Provision.  Each letter contains a 

notice of rights under chapter 120.  The petitions challenging the denial of licensure under the One-

Point Provision were then filed with the Department and subsequently referred to DOAH.  All five 

petitions are pending at DOAH. 

Argument 

Florida Administrative Code Rule 28-106.108 provides, “If there are separate matters 

which involve similar issues of law or fact, or identical parties, the matters may be consolidated if 

it appears that consolidation would promote the just, speedy, and inexpensive resolution of the 

proceedings, and would not unduly prejudice the rights of a party.”  All five pending cases are 

eligible for consolidation and should be consolidated. 

All five petitioners were applicants during the 2015 DO-license batch under the now-

repealed Compassionate Medical Cannabis Act of 2014.  All five petitions include similar factual 

and legal allegations regarding the petitioners’ 2015 application scores and alleged rights to 

licensure under the 2017 Law.  Additionally, all five petitioners challenge or rely on the same 

alleged Department policies or statements that allegedly constitute unadopted rules.  Accordingly, 
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all five matters involve similar issues of law, fact, or parties, and consolidation would promote the 

just, speedy, and inexpensive resolution of the proceedings.  See Fla. Admin. Code R. 28-106.108. 

Each of the five petitioners seeks MMTC licensure under the One-Point Provision of 

section 381.986(8)(a)2.a, Florida Statutes (2017).  See generally Petitions.  Each of the five 

petitioners was recently deemed by the Department to be ineligible for MMTC licensure under the 

One-Point Provision for the same stated reasons, notified that its request for MMTC licensure was 

denied, and provided with the required notice of chapter 120 rights.  See generally Petitions.   

Critically, the five petitioners are competing for only two available MMTC licenses.  

Under sections 381.986(8)(a)2 and 381.986(8)(a)2.c, the Department is authorized to grant only 

10 MMTC licenses.  The Department has issued seven such licenses.  An additional license is 

reserved for a qualified Pigford/BFDL applicant under section 381.986(8)(a)2.b, Florida 

Statutes1—under which none of the five petitioners is eligible or claims to be eligible.  This leaves 

only two MMTC licenses open.   

As all five matters involve similar or related questions of law and fact—that is, the same 

applicable 2017 laws, the same 2015 license-application scoring framework, the same alleged 

unadopted rules, the same legal standards, and the same burdens of proof—the separate 

adjudication of each matter risks a result of inconsistent recommended and final orders and risks 

the parties and DOAH incurring unnecessary costs.  Additionally, if these five matters are not 

consolidated, there is a risk that the five different ALJs could issue five recommended orders 

collectively recommending that more than two of the five petitioners receive MMTC licenses (as 

                                                 
1 Section 381.986(8)(a)2.b reserves one license for qualifying African-American farmers and 
provides, “As soon as practicable, the department shall license one applicant that is a recognized 
class member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 
856 F. Supp. 2d 1 (D.D.C. 2011). An applicant licensed under this sub-subparagraph is exempt 
from the requirement of subparagraph (b)2.” 
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requested by the petitioners)—despite the statutory limitation on the number of MMTC licenses.   

Accordingly, the Department requests that DOAH consolidate this matter (DOAH Case 

Number 18-4474) with the matters assigned DOAH Case Numbers 18-4463, 18-4471, 18-4472, 

and 18-4473.  The Department also intends to file a motion to consolidate in each of the other 

pending cases. 

Conferral Certification 

Pursuant to Florida Administrative Code Rule 28-106.204(3), Department counsel 

conferred with counsel for Petitioner Bill’s Nursery and is authorized to represent that Bill’s 

Nursery opposes consolidation.  

The Department has also conferred with counsel for the petitioners in the other cases, and 

the other parties’ positions are as follows:    

• Dewar does not oppose consolidation;   

• Tree King takes no position on consolidation; 

• Spring Oaks presently opposes consolidation; and 

• Perkins opposes consolidation at this time, pending further clarification 
as to the scope of the proceeding.   

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served on August 30, 2018, by email to: 
 
Jonathan S. Robbins 
Akerman LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, Florida 33301-2999 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 
Ari H. Gerstin 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 

Devin (Velvel) Freedman 
Bois Schiller Flexner LLP 
100 SE 2nd Street, Suite 2800 
Miami, Florida 33131 
vfreedman@bsfllp.com 
nbermond@bsfllp.com 
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Miami, Florida 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 
Counsel for Bill’s Nursery, Inc. 

 
 
/s/ Eduardo S. Lombard   
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
elombard@vlplaw.com   
mreynolds@vlplaw.com  
rhodge@vlplaw.com 
 
Counsel for Respondent Florida 
Department of Health 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
BILL’S NURSERY, INC., 
 
 Petitioner,      Case No. 18-4474 
vs. 
 
DEPARTMENT OF HEALTH, 
 
 Respondent.       
_____________________________________/ 

 
RESPONSE TO INITIAL ORDER AND 

REQUEST FOR STATUS CONFERENCE 
 

Respondent Department of Health, having coordinated and conferred with Petitioner Bill’s 

Nursery, Inc., provides the following information in response to paragraph 2 of the Initial Order 

entered August 24, 2018.   

a. Any related cases before DOAH and, if so, the DOAH case numbers.   
 

Petitioner’s Position:  

Petitioner opposes the Department’s request for consolidation of this case with the cases 

listed below inasmuch as Petitioner does not believe that the cases are dependent upon each 

other.  None of the cases listed below involve applications for licensure in the same regions 

as Petitioner applied (Southeast and Northeast) and each region’s applicants were evaluated 

only against the other applicants in the same region.   

Respondent’s Position: 

The following cases are related:   

1. Dewar Nurseries, Inc. v. Florida Dep’t of Health, DOAH Case No. 18-4463; 

2. Spring Oaks Greenhouses, Inc. v. Dep’t of Health, Office of Medical Marijuana 
Use, DOAH Case No, 18-4471; 
 

3. Tree King–Tree Farm, Inc. v. Florida Dep’t of Health, DOAH Case No. 18-4472; 

Filed August 31, 2018 2:41 PM Division of Administrative Hearings
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and 
 

4. Perkins Nursery, Inc. v. Florida Dep’t of Health, DOAH Case No. 18-4473.  

The Department has filed a motion to consolidate and requests consolidation for the reasons 

stated in the motion.   

b. Estimated length of time necessary to conduct the final hearing.   
 
Petitioner’s Position:   

Petitioner estimates 3 hearing days would suffice, if the related matters are not consolidated 

with this matter.  At this time, Petitioner cannot estimate the number of hearing days if the 

matters are consolidated. 

Respondent’s Position:   

The Department estimates 3 hearing days would suffice, if the related matters are not 

consolidated with this matter.  At this time, the Department cannot estimate the number of 

hearing days if the matters are consolidated. 

c. Suggested geographic location for the final hearing.   
 
Tallahassee, Florida 

d. All dates more than 30 and less than 70 days from the date of the Initial Order on 
which both parties are available for the final hearing.   
 
Petitioner’s Position:  

Petitioner’s  available dates will depend on whether the related cases are consolidated, and 

Petitioner requests a status conference to discuss scheduling with the ALJ 

Respondent’s Position:   

The Department’s available dates will depend on whether the related cases are 

consolidated, and the Department requests a status conference to discuss scheduling with 

the ALJ.  

282



 

3 
 

/s/ Megan S. Reynolds    
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
Telephone: (850) 224-6205 
Facsimile: (850) 224-1353 
elombard@vlplaw.com   
mreynolds@vlplaw.com   
rhodge@vlplaw.com   
 
Counsel for Department of Health 
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jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 
Ari H. Gerstin 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, Florida 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 

Devin (Velvel) Freedman 
Bois Schiller Flexner LLP 
100 SE 2nd Street, Suite 2800 
Miami, Florida 33131 
vfreedman@bsfllp.com 
nbermond@bsfllp.com 
 
 

Counsel for Bill’s Nursery, Inc. 
 

/s/ Megan S. Reynolds    
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
elombard@vlplaw.com   
mreynolds@vlplaw.com   
rhodge@vlplaw.com   
 
Counsel for Department of Health 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

BILL’S NURSERY, INC., 

Petitioner,  CASE NO. 18-004474 

vs. 

DEPARTMENT OF HEALTH, 

Respondent. 
______________________________/ 

MOTION FOR TRANSFER AND/OR REASSIGNMENT  
TO ADMINISTRATIVE LAW JUDGE VAN LANINGHAM 

Bill’s Nursery, Inc. (“Bill’s”), by and through undersigned counsel and pursuant to Rule 

28-106.204, Florida Administrative Code, and § 120.569(2)(a), Fla. Stat., hereby files this motion 

seeking a transfer and/or reassignment of this matter to Administrative Law Judge, John G. Van 

Laningham, and in support states as follows: 

INTRODUCTION 

Chapter 120 proceedings are meant to be a fast, efficient, and fair method of resolving 

administrative disputes. To accomplish that goal, the law requires DOAH assign an ALJ with “due 

regard to the expertise required for the particular matter” and to “issue any orders necessary to 

promote the just, speedy, and inexpensive determination of all aspects of the case.”  

The matter pending before the division involves incredibly complex facts, legal issues, and 

mathematical concepts that would take anyone a substantial amount of time to review and 

understand, much less to obtain the level of expertise necessary to adjudicate the matters raised 

herein.  

Filed August 31, 2018 2:47 PM Division of Administrative Hearings
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And while the honorable ALJ assigned to this matter certainly has the ability to familiarize 

himself with these issues, it would, without doubt, be more speedy and inexpensive to reassign 

this case to an ALJ who has intimately dealt with these issues for the past three years and written 

hundreds of pages wrestling with the legal, factual, and mathematical concepts this petition is 

founded upon.  

For these reasons, and the ones discussed below, Bill’s requests the division reassign this 

case to Administrative Law Judge, John G. Van Laningham.   

BACKGROUND 

1. Bill’s is a registered plant nursery owned and operated by a family of United States 

military veterans.  Bill’s has been serving customers in the state of Florida since 1976. 

2. On July 8, 2015, Bill’s submitted two (2) applications seeking licensure as a 

Dispensing Organization (“DO”) pursuant to section 381.986, Florida Statutes (2014). Bill’s 

applications sought licensure in the Northeast and Southeast Regions.  

3. Rule 64-4.002(5)(b), Fla. Admin. Code required the use of scorecards from three 

reviewers to generate an aggregate score for each such DO application submitted in July 2015.  

The process for “scoring” the applications and its method for generating an aggregate “score” was 

not described in the Rule and was not readily apparent from the scorecards.  Ultimately, the 

Department of Health (the “Department”) denied both of Bill’s applications for licensure.1

4. On December 18, 2015, Plants of Ruskin, Inc. (“POR”) and Tornello Landscape 

Corp., d/b/a/ 3 Boys Farm (“3 Boys”), who had also been denied a license by the Department, filed 

requests for administrative hearings to challenge that denial.  

1 The denial letters regarding Bill’s Applications were filed as Exhibit B and Exhibit C to 
Bill’s Petition for Administrative Hearing. 
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5. Administrative Law Judge, John G. Van Laningham (“ALJ Van Laningham”) 

presided over these proceedings, which resulted in a 26-volume final hearing transcript. On May 

23, 2017, ALJ Van Laningham issued a 108 page Recommended Order (attached hereto as Exhibit 

A). The Recommended Order includes detailed findings on how the Department’s scoring 

methodology was “clearly erroneous, arbitrary, capricious, or an abuse of discretion,” because it 

completely failed to “score the applications, as required by rule 64-4.002(5)(a); it merely ranked 

them.” (Exhibit A at ¶¶  26, 37). Specifically, ALJ Van Laningham explained that:  

Whether intentional or not, the Department’s scoring methodology imposed 
predetermined, artificial degrees of qualitative separation between the applicants, 
creating deceptive numerical margins having no rational relationship to actual 
qualitative proximities, which latter were not determined by, and thus were unknown 
to, the evaluators. The imposition of fixed, across-the-board scoring margins between 
adjacent positions in the evaluators’ orders of preference was arbitrary because it 
placed specific values on unknown quantities. DOH's reliance upon arbitrary scores to 
determine the winners in a multi-criteria evaluation featuring 14 separately-weighted 
categories makes the results of its substantive review of the applications unreliable. It 
is unlikely that the five applicants originally chosen by the Department actually were, 
as a group, “the [five] most qualified Applicants.”  

(Exhibit A at ¶ 31) (footnote omitted). 

6. After these proceedings concluded, the Florida Legislature amended section 

381.986, Florida Statutes, to require the Department license additional medical marijuana 

treatment centers (“MMTCs”),2 and specifically, to award new licenses to every prior DO 

applicant that met the following criteria: (a) their application was reviewed, evaluated, and scored 

by the Department; (b) they had a final ranking within 1 point of the highest final ranking in their 

region; (c) they meet the requirements of § 381.986 (2017), Fla. Stat.; and (d) they can provide 

documentation of operational capacity within 30 days. 

2 The name of the license was changed from Dispensing Organization to Medical Marijuana 
Treatment Center through this legislation. 
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7. The Department then adopted rule 64ER17-3, which purported to implement 

section 381.986(8)(a)2.a., Florida Statutes by determining the method to calculate whether a 2015 

DO applicant had a “score” within “one point” of the regional licensee.  In particular, Rule 

64ER17-3(1)(d) defined “Within One Point” to mean: “one integer (i.e., whole, nonrounded 

number) carried out to four decimal points (i.e., 1.0000) that is determined by subtracting an 

applicant’s final ranking from the highest final ranking in the region for which the applicant 

applied.”  Id.

8. On June 22, 2017, Keith St. Germain Nursery Farms (“KSG”) submitted a request 

for registration as an MMTC under the 1-point provision of section 381.986(8)(a)2.a., Florida 

Statutes. The Department denied KSG’s request and on September 14, 2017, KSG filed a petition 

for administrative hearing challenging that denial. KSG’s petition relied on ALJ Van Laningham’s 

Recommended Order in 3 Boy’s Farm and Plants of Ruskin v. Department of Health. Given his 

experience and expertise with the Department’s scoring methodology and associated mathematical 

concepts he developed during the 3 Boys and POR case, ALJ Van Laningham presided over 

KSG’s proceedings as well.

9. On October 19, 2017, Nature’s Way Nursery of Miami, Inc. (“Nature’s Way”) 

submitted a request for registration as an MMTC under the 1-point provision of section 

381.986(8)(a)2.a., Florida Statutes.  Therein, Nature’s Way stated that, notwithstanding Rule 

64ER17-3, Nature’s Way meets all statutory criteria to be registered, including its prior application 

ranking meeting the criteria for registration under the 1-point provision of section 

381.986(8)(a)2.a.  Also on October 19, 2017, Nature’s Way filed a petition challenging the validity 

of Rule 64ER17-3(1)(b), (c) and (d).  Specifically, Nature’s Way argued that the challenged 

provisions constituted an invalid exercise of delegated authority because they were vague, arbitrary 
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and capricious and exceeded the Department’s grant of rulemaking authority.  Nature’s Way’s 

petition relied on ALJ Van Laningham’s Recommended Order in 3 Boy’s Farm and Plants of 

Ruskin v. Department of Health. Given his experience and expertise with the Department’s scoring 

methodology and associated mathematical concepts he developed during the 3 Boys, and KSG

cases, ALJ Van Laningham presided over these proceedings as well.

10. On November 1, 2017, the Department published Emergency Rule 64ER17-7, 

which superseded the rule Nature’s Way was challenging. Specifically, Rule 64ER17-7(1)(d) 

added that an applicant was “within one point” if one whole number remained after subtracting an 

applicant’s final ranking from the highest final ranking in its region.3  Nature’s Way then amended 

its petition to challenge this Emergency Rule.    

11. On June 15, 2018, ALJ Van Laningham issued two orders in Nature’s Way Nursery 

of Miami, Inc. v. Florida Department of Health, DOAH Case Nos. 18-0721, 17-5801RE.  In the 

Rule Challenge (DOAH Case No. 17-5801RE), ALJ Van Laningham entered an extensive 100-

page Final Order (the “Final Order”)4 finding that Emergency Rule 64ER17-7(1)(b)-(d) constituted 

an invalid exercise of delegated legislative authority and that the “Scoring Methodology” 

constituted an unadopted rule in violation of section 120.54(1)(a). 

12. ALJ Van Laningham’s opinion dealt with many of the same factual, legal, and 

mathematical issues he had already dealt with in the 3 Boys and POR case.  Specifically, he 

explained that pursuant to Fla. Admin. Code R. 64-4.002(5)(a), the DO application reviewers 

“were supposed to score the applicants in a way that quantified the differences between them,” but 

3 This change ultimately resulted in KSG obtaining a license, and KSG voluntarily dismissed 
its petition. 

4 This Final Order was attached to the Petition as Exhibit D. 
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instead, had simply “ranked” the various criteria in the DO Applications, which failed to capture 

critical interval data.5

13. In his 116-page Recommended Order,6 ALJ Van Laningham discussed various 

methods for determining a reasonable approximation of the actual, but unknowable, interval data.  

Id. at ¶¶ 98, 142. One such way, was Dr. Cornew’s solution.  Id. at ¶ 120.  Specifically, ALJ Van 

Laningham found that:  

If we want to ascertain the x behind a particular Ο, all we can say for sure is that: [(Ο 
– n) + 0.000n] ≤ x ≤[(Ο + a) – 0.000a], where n represents the number of places in 
rank below Ο, and a symbolizes the number of places in rank above Ο. The Ordinals 
of 1 and 5 are partial exceptions, because 1 ≤ x ≤ 5. Thus, when Ο = 5, we can say [(Ο 
– n) + 0.000n] ≤ x ≤ 5, and when Ο = 1, we can say 1 ≤ x ≤ [(Ο + a) – 0.000a] . . . Dr. 
Cornew proposes (and the undersigned agrees) that, for purposes of extrapolating the 
scores (values of x) for a given applicant, we can assume that the Ordinals for every 
other applicant are true values (μ) of x, in other words, perfectly measured scores 
expressing interval data——a heroic assumption in the Department's favor . . . If we 
make [this] . . . assumption that the other applicants’ Ordinals are μ, then the following 
is true for the unseen x behind each of the subject applicant's Οs: [(Ο – 1) + 0.0001] ≤ 
x ≤ [(Ο + 1) – 0.0001]. The Ordinals of 1 and 5 are, again, partial exceptions. Thus, 
when Ο = 5, we can say 4.0001 ≤ x ≤ 5, and when Ο = 1, we can say 1 ≤ x ≤ 1.9999.  

Id. at ¶¶ 121, 123-24. 

14. This allowed ALJ Van Laningham to calculate Nature’s Way’s score range, and 

determine whether it was within 1-point of the winner in its region and therefore qualified for a 

license under 381.986(8)(a)2.a., Florida Statutes. Id. at ¶ 133.  

15. Bill’s argument in this proceeding relies on the facts, legal issues, and mathematical 

concepts discussed, understood, and expanded upon by ALJ Van Laningham in all three of these 

cases. In fact, Bill’s petition cites extensively to these decisions.  

5 Final Order ¶ 13. 

6 The Recommended Order is attached hereto as Exhibit A. 

290



46259681;1 7 

PROCEDURAL POSTURE

16. On June 21, 2018 Bill’s applied to the Department for a license under the 1-point 

provision of section 381.986(8)(a)2.a., Florida Statutes. The Department denied Bill’s application.  

17. On August 1, 2018, Bill’s filed a Petition for Administrative Hearing (the 

“Petition”) with the Department pursuant to § 120.57, Fla. Stat., seeking an administrative hearing 

to contest the Department’s denial of Bill’s request for registration as a Medical Marijuana 

Treatment Center (“MMTC”).7

18. On August 24, 2018, the Department of Health issued a notice (the “Notice”) to the 

Division of Administrative Hearings (“DOAH”) requesting that DOAH assign an Administrative 

Law Judge (“ALJ”) to Bill’s matter to conduct a fact-finding hearing pursuant to § 120.57(1), Fla. 

Stat.  

19. Bill’s case was not assigned to ALJ Van Laningham. 

MEMORANDUM OF LAW 

20. The Florida Statutes governing referrals to DOAH require that “the division shall

assign an administrative law judge with due regard to the expertise required for the particular 

matter.” Fla. Stat. § 120.569(2)(a) (emphasis added).  

21. The Florida Administrative Code provides that the officer presiding over 

proceedings “may issue any orders necessary to effectuate discovery, to prevent delay, and to 

promote the just, speedy, and inexpensive determination of all aspects of the case, including 

bifurcating the proceeding.”  R. 28-106.211, F.A.C.; R. 28-106.305, F.A.C. (emphasis added).    

7 Four other previously denied DOs filed similar petitions.  See Dewar Nurseries v. DOH, 
DOAH Case No. 18-004463; Spring Oaks v. DOH, DOAH Case No. 18-004471; Tree King v. 
DOH, DOAH Case No. 18-004472; Perkins v. DOH, DOAH Case No. 18-004473. 
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22. To be sure, express authority permits DOAH to transfer a case from one ALJ to 

another. See, e.g., Sabates v. State Dept. of Health, 104 So. 3d 1227 (Fla. 4th DCA 2012) 

(concluding the APA authorizes the transfer of proceedings from one ALJ to another).  In Sabates, 

a hearing was conducted by one ALJ and the matter was then transferred to another ALJ who 

prepared the recommended order without holding a de novo hearing.  Id. at 1228-29. The court on 

appeal held that to be appropriate and proper and satisfying due process.  Id. at 1229-30.  Here, the 

transfer is requested at the very outset of the proceedings. 

23. The underlying theme in Chapter 120 proceedings is to ensure that parties are 

granted their fair day in court while limiting the time and expense associated in doing so.  The 

relief sought herein seeks to obtain exactly that—fair and just, speedy and inexpensive resolution 

of this matter by transferring it to the ALJ with the most experience, expertise, and knowledge of 

the exact facts, legal issues, and mathematical calculations at issue in Bill’s Petition. 

24. While Bill’s does not dispute the qualifications of the Honorable ALJ currently 

presiding over this matter, issuance of an order transferring this matter to ALJ Van Laningham 

would “promote the just, speedy, and inexpensive determination of all aspects of the case” as he 

is extremely well versed on the issues at the heart of the Petition as well as the large majority of 

the facts relevant to this case by virtue of, for example, his presiding over the similar 3 Boys and 

POR proceeding, KSG proceeding, and Nature’s Way proceeding, DOAH Case Nos. 17-116, 17-

5011, 18-720, 18-0721, respectively.    

25. As demonstrated in the Petition—and by the findings and conclusions of ALJ Van 

Laningham attached thereto—the issues to be determined here are extremely complicated and 

complex.  It behooves the parties involved and the system as a whole to assign an ALJ who has 
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already become acutely familiar with these matters, which involve a great deal of history and 

factual detail.  

CONCLUSION 

WHEREFORE, for the reasons stated above, Bill’s Nursery, Inc. respectfully requests 

this matter be transferred and/or reassigned to Administrative Law Judge John G. Van Laningham. 

RULE 28-106.204(3) CERTIFICATION 

Pursuant to Rule 28-106.204(3), Florida Administrative Code, the undersigned hereby 

certify they conferred with counsel for the Department of Health, who oppose to the relief 

requested herein.  

  /s/ Jonathan S. Robbins                      
Jonathan S. Robbins, Esq. 
Fla. Bar #989428 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
AKERMAN LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, FL  33301-2999 
Phone: (954) 463-2700 
Fax: (954) 463-2224 

Respectfully submitted, 

   /s/ Ari H. Gerstin                      
Ari H. Gerstin, Esq.  
Fla. Bar #0839671 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
AKERMAN LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, FL  33131 
Phone: (305) 374-5600 
Fax: (305) 374-5095 

   /s/ Velvel (Devin) Freedman            
Velvel (Devin) Freedman  
Fla. Bar #99762 
vfreedman@bsfllp.com 
nbermond@bsfllp.com
BOIES SCHILLER FLEXNER LLP 
100 SE Second Street 
Miami, FL 33131 
Phone: (305) 539-8400 
Fax: (305) 539-1307 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served 

electronically via eALJ on all counsel of record and via e-mail this 31st day of August, 2018, on 

the following:  Eduardo Lombard to: elombard@vlplaw.com; rhodge@vlplaw.com; and to Megan 

Reynolds, Attorneys for Respondent:  mreynolds@vlplaw.com. 

    /s/ Ari H. Gerstin  
  Ari H. Gerstin, Esq. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 
 

PLANTS OF RUSKIN, INC., 

 

     Petitioner, 

 

vs. 

 

DEPARTMENT OF HEALTH, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 17-0116 

 

TORNELLO LANDSCAPE CORP., d/b/a 

3 BOYS FARM, 

 

     Petitioner, 

 

vs. 

 

DEPARTMENT OF HEALTH, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 17-0117 

 

 

RECOMMENDED ORDER 

 

These cases came before Administrative Law Judge John G. 

Van Laningham for final hearing on August 8 through 12, 15 

through 19, and 22 through 26, 2016, in Tallahassee, Florida. 

APPEARANCES 

For Petitioner Plants of Ruskin, Inc.:  

 

                 Craig D. Varn, Esquire 

                 Douglas P. Manson, Esquire 

                 Paria Shirzadi, Esquire 

                 Manson Bolves Donaldson Varn, P.A. 

                 1101 West Swann Avenue 

                 Tampa, Florida  33606 
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For Tornello Landscape Corp., d/b/a 3 Boys Farm: 

 

                 J. Stephen Menton, Esquire 

                 Tana D. Story, Esquire 

                 Rutledge Ecenia, P.A. 

                 119 South Monroe Street, Suite 202 

                 Tallahassee, Florida  32301 

 

For Respondent Department of Health: 

 

                 William Robert Vezina, III, Esquire 

                 Eduardo S. Lombard, Esquire 

                 Megan S. Reynolds, Esquire 

                 Vezina, Lawrence & Piscitelli, P.A. 

                 413 East Park Avenue 

                 Tallahassee, Florida  32301 

 

STATEMENT OF THE ISSUE 

The issue to be decided is which of the Petitioners, based 

upon a systematic comparison of their relevant characteristics, 

is the most qualified, relative to the other, to receive a 

license to operate as a medical marijuana dispensing 

organization in Florida's southwest region. 

PRELIMINARY STATEMENT 

Respondent Department of Health is the state agency 

responsible for licensing medical marijuana dispensing 

organizations.  Petitioners Plants of Ruskin, Inc., and Tornello 

Landscape Corp., d/b/a 3 Boys Farm, both of which are plant 

nurseries, applied in July 2015 for licensure as the dispensing 

organization for the southwest region of Florida.  On November 23, 

2015, the Department separately notified these applicants that it 

intended to deny their applications, having preliminarily 
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determined that another nursery, Alpha Foliage, Inc., was the most 

qualified applicant for the regional license in question. 

Petitioners each filed a request for administrative hearing, 

which the Department, on December 18, 2016, forwarded to the 

Division of Administrative Hearings, where the cases were 

transferred to this Administrative Law Judge and eventually 

consolidated for a comparative determination (the "Proceeding").  

The final hearing was held on August 8 through 12, 15 through 19, 

and 22 through 26, 2016. 

At the final hearing, the Department called one witness, its 

Office of Compassionate Use director and Department representative 

Christian Bax.  Plants of Ruskin, Inc., called 11 witnesses:  John 

Tipton, Margarita Rosa Cabrera–Cancio, Melissa Wilcox, James 

Scarola, Kristopher Le, Ezra Michael Pryor, Joel Ruggiero, Jody 

Vukas, Phil Hague, Ronald Hartley, and Mr. Bax.  Tornello 

Landscape Corp. called 14 witnesses:  Bonnie Goldstein; Juan 

Sanchez-Ramos; John Michael Radick, V; Richard Frederick LaRoche; 

Martin Lee; Wendy Buck; Jahan Marcu; Greg Gundry; Dustin Sulak; 

Sunil Aggarwal; Robert Tornello; Mary Lyn Mathre; Greg Gerdeman; 

and Mr. Bax.  All parties offered exhibits as reflected in the 

final hearing transcript.  Some were admitted; others were not. 

The 26-volume final hearing transcript was filed on 

September 16, 2016.  The parties were allowed the opportunity to 

file written proffers after the final hearing was completed, which 
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Tornello Landscape Corp. and the Department each did.  All parties 

submitted proposed recommended orders, which were due on 

November 7, 2016, and these were considered in preparing this 

Recommended Order.
1/
 

On December 6, 2016, the parties filed a Joint Request for 

Relinquishment of Jurisdiction, "[d]ue to settlement."  The 

following day an Order was entered closing the files and returning 

the Proceeding to the Department.  The Department sent the 

Proceeding back to the Division of Administrative Hearings on 

January 6, 2017, with a Notice explaining that "[a]lthough the 

Department was willing to issue one additional license in hopes of 

settling the matter, the parties were unable to come to an 

agreement."  The filing of this Notice initiated the instant cases 

(the "New Proceeding"), which were consolidated on February 2, 

2017.  The purpose of the New Proceeding is to complete the work 

begun in the Proceeding. 

Unless otherwise indicated, citations to the official 

statute law of the state of Florida refer to Florida Statutes 

2016. 

FINDINGS OF FACT 

1.  Respondent Department of Health (the "Department" or 

"DOH") is the agency responsible for administering and enforcing 

laws that relate to the general health of the people of the 

state.  The Department's regulatory jurisdiction includes 
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matters arising under the Compassionate Medical Cannabis Act of 

2014 (the "Act").  See Ch. 2014-157, § 2, at 1-5, Laws of Fla. 

(pertinent portions codified as amended at § 381.986, Fla. Stat. 

(2015)).  In brief, the Act provides for the regulation and use 

of low-THC cannabis.  The Act authorizes licensed physicians to 

order this non-euphoric "medical marijuana" for qualified 

patients having specified illnesses, such as cancer and other 

debilitating conditions that produce severe and persistent 

seizures and muscle spasms. 

2.  By authority granted in section 381.986(5), Florida 

Statutes, the Department is responsible for selecting a limited 

number of cannabis dispensing organizations, distributed 

territorially, which will operate as something like heavily 

regulated utilities, each having the primary (though 

nonexclusive
2/
) responsibility for one of five regions of the 

state.
3/
  Each licensed dispensing organization ("DO") will be 

authorized to cultivate, process, and sell low-THC marijuana 

statewide to qualified patients for medicinal purposes.  In its 

original form, the Act contemplated that DOH would appoint one 

DO per region, so that, initially, there would be only five DOs 

operating in the state of Florida. 

3.  Section 381.986(5)(b) prescribes various conditions 

that an applicant for approval as a DO must meet——which only an 

established plant nursery business could satisfy——and directs 
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the Department to "develop an application form and impose an 

initial application and biennial renewal fee."  The Act further 

grants DOH the power to "adopt rules necessary to implement" the 

legislation.  § 381.986(7)(j), Fla. Stat.  Accordingly, the 

Office of Compassionate Use ("OCU") within the Department 

published and eventually adopted rules under which a nursery 

could apply for a DO license.  Incorporated by reference in 

these rules is a form of an Application for Low-THC Cannabis 

Dispensing Organization Approval ("Application").  See Fla. 

Admin. Code R. 64-4.002 (incorporating Form DH9008-OCU-2/2015).   

4.  To apply for one of the initial DO licenses, a nursery 

needed to submit a completed Application, including the 

$60,063.00 application fee, no later than July 8, 2015.
4/
  See 

Fla. Admin. Code R. 64-4.002(5).  Petitioner Plants of Ruskin, 

Inc. ("POR"); Petitioner Tornello Landscape Corp., d/b/a 3 Boys 

Farm ("3BF"); Alpha Foliage, Inc. ("Alpha"); Perkins Nursery, 

Inc.; TropiFlora, LLC; and Sun Bulb Company, Inc., each timely 

submitted an application for licensure as the DO for the 

southwest region.   

5.  POR is a Florida corporation that has operated as a 

plant nursery since 1979.  For approximately the last decade, 

POR's primary focus has been growing tomato plants for sale to 

farmers for cultivation.  
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6.  3BF has been registered as a nursey with the Florida 

Department of Agriculture and Consumer Services for more than 

30 years.  Robert Tornello has been 3BF's nurseryman throughout 

its existence.   

7.  All timely filed applications——numbering around 30 with 

the five regions combined——were initially reviewed by OCU 

Director Christian Bax for completeness, as required by section 

120.60(1), Florida Statutes.  If Mr. Bax determined there were 

any errors or omissions, he sent the applicant a certified 

letter identifying the deficiencies and providing a deadline for 

the applicant to provide additional information or 

documentation.  The failure to submit a complete application 

establishing that the applicant "meets the requirements of 

Section 381.986(5)(b)" would result in denial on that basis 

"prior to any scoring as contemplated in [the applicable] rule."  

Fla. Admin. Code R. 64-4.002(4).   

8.  Because both POR's and 3BF's applications were deemed 

complete (after the submission of timely requested additional 

information), each nursery advanced to the "substantive review" 

phase of DOH's free-form decisional process for the selection of 

the state's first regional DOs.   

9.  The Department was required to "substantively review, 

evaluate, and score" all timely submitted and complete 

applications.  Fla. Admin. Code R. 64-4.002(5)(a).  This 
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evaluation was to be conducted, again according to rule, by a 

three-person committee (the "evaluators"), each member of which 

had the duty to independently review and score each application.  

See Fla. Admin. Code R. 64-4.002(5)(b).  The applicant with the 

"highest aggregate score" in each region would be selected as 

the Department's intended licensee for that region. 

10.  By rule, the Department had identified the specific 

items that its evaluators would consider during the substantive 

review.  These items are organized around subjects, which the 

undersigned will refer to as Main Topics.  There are five Main 

Topics:  Cultivation; Processing; and Dispensing, see rule 64-

4.002(2)(b); Medical Director, see rule 64-4.002(2)(h); and 

Financials, see rule 64-4.002(2)(f).  

11.  In the Application, DOH prescribed a more detailed 

classification scheme, placing four Subtopics (the undersigned's 

term) under three of the Main Topics (namely, Cultivation, 

Processing, and Dispensing), and assigning a weight to each Main 

Topic and Subtopic, denoting the relative importance of each in 

assessing an applicant's overall merit.  In these regards, the 

Application states: 

A.  Cultivation (30%) 

  1.  Technical Ability (4.002(2)(a)) [25%] 

  2.  Infrastructure (4.002(2)(e)) [25%] 

  3.  Premises Resources Personnel 

      (4.002(2)(c)) [25%] 

  4.  Accountability (4.002(2)(d)) [25%] 
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B.  Processing (30%) 

  1.  Technical Ability (4.002(2)(a)) [25%] 

  2.  Infrastructure (4.002(2)(e)) [25%] 

  3.  Premises Resources Personnel 

      (4.002(2)(c)) [25%] 

  4.  Accountability (4.002(2)(d)) [25%] 

C.  Dispensing (15%) 

  1.  Technical Ability (4.002(2)(a)) [25%] 

  2.  Infrastructure (4.002(2)(e)) [25%] 

  3.  Premises Resources Personnel 

     (4.002(2)(c)) [25%] 

  4.  Accountability (4.002(2)(d)) [25%] 

D.  Medical Director (5%) 

E.  Financials (20%) 

 

12.  There are, in total, 152 specific items comprising the 

evaluation criteria, which the undersigned calls Factors.  The 

Factors are discrete, (mostly) evidence-based data points 

including, among other things, attributes such as "experience 

cultivating cannabis"; tangible items such as "awards, 

recognition or certifications received"; disclosures concerning, 

e.g., personnel, assets, and business plans; and promissory 

representations about, for example, proposed staffing and 

projected budgets.  Eighteen of the Factors, in turn, have 

associated Subfactors, which are set forth in the Application. 

13.  The possession or satisfaction of any individual 

Factor is not mandatory; as a group, however, they represent the 

set of all items the Department deems important to consider in 

selecting applicants for licensure.  Thus, applicants are 

required to address the Factors, if not all of them, in their 

applications. 
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14.  In the Application, the Factors are organized by 

Subtopic (where applicable) or Main Topic (in the absence of 

Subtopics).  Thus, there are 14 categories of Factors, four each 

(due to Subtopics) for Cultivation, Processing, and Dispensing, 

making 12; plus two:  Medical Director and Financials.  The 

undersigned refers to these 14 categories as Domains.   

15.  Each Domain has a relative weight as determined by the 

Department.  The Medical Director and Financials Domains, having 

no Subtopics, count 5% and 20%, respectively, towards the 

computation of an applicant's overall merit.  The four 

Cultivation Domains and the four Processing Domains are worth 

7.5% apiece.
5/
  The four Dispensing Domains are valued at 3.75% 

each.
6/
   

16.  Unlike the Domains, the Factors are not separately 

weighted; the Department's evaluators were allowed to use their 

discretion in applying the Factors, provided they used them 

"holistically" and exclusively, that is, as a complete system 

and to the exclusion of other considerations not specified for 

the Domain under review. 

17.  To summarize, the Domains, the number of Factors 

belonging to each, and their relative weights are set forth in 

the following table: 
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 DOMAIN No. of 

Factors 

Weight 

Main Topic Subtopic   

I.    A. Cultivation 1. Technical Ability 14 7.50% 

II.   A. Cultivation 2. Infrastructure 3 7.50% 

III.  A. Cultivation 3. Premises, Resources, Personnel 13 7.50% 

IV.   A. Cultivation 4. Accountability 13 7.50% 

V.    B. Processing 1. Technical Ability 9 7.50% 

VI.   B. Processing  2. Infrastructure 3 7.50% 

VII.  B. Processing   3. Premises, Resources, Personnel 12 7.50% 

VIII. B. Processing 4. Accountability 15 7.50% 

IX.   C. Dispensing  1. Technical Ability 8 3.75% 

X.    C. Dispensing  2. Infrastructure 8 3.75% 

XI.   C. Dispensing   3. Premises, Resources, Personnel 10 3.75% 

XII.  C. Dispensing   4. Accountability 13 3.75% 

XIII. Medical Director  17 5.00% 

XIV.  Financials  14 20.0% 

 

A larger table that includes the text of each Factor and 

Subfactor is attached to this Recommended Order as Appendix A.  

18.  In performing the substantive review of the initial 

applications filed in 2015, DOH's three evaluators were required 

to use Form DH8007-OCU-2/2015, "Scorecard for Low-THC Cannabis 

Dispensing Organization Selection" (the "Scorecard"), which is 

incorporated by reference in rule 64-4.002(5)(a).  The Scorecard 

is a two-column table that contains, in the left-hand column, a 

list of all the Factors (divided into separate rows) within each 

Domain; shows the weight assigned to each Main Topic; and 

creates, where the right-hand column intersects the row in which 

a particular Factor is set forth, an empty cell that might be 

used for recording a score.  There are no instructions on the 

Scorecard.    

19.  The Department's rules are also silent as to how the 

evaluators were supposed to score applications using the 
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Scorecard.  To fill this gap, the Department devised an extra-

rule methodology, which is described in a Memorandum dated 

September 15, 2015.  In that document, the Department's general 

counsel instructed the evaluators in relevant part as follows: 

 Scoring of the applications is 

comparative.  That is, you compare each 

application to the others in the 

particular region for which the license is 

sought. 

 Applications should be segregated by 

region and evaluated comparatively.  

Applications should be scored highest to 

lowest in each [Domain], as indicated on 

the attached Sample Scorecard.  By way of 

example, if there are five (5) applicants 

in a region, the highest rank score is 

five (5) and the lowest is one (1). 

 

20.  The evaluators followed these instructions.  Thus, 

during the substantive review, the evaluators compared competing 

applicants, sorted by region, so that the applicants for the 

southwest regional license were graded as one group, those 

seeking the southeast regional license as another, and so forth.  

There was no cross-regional comparative review.  For each of the 

14 Domains, the evaluators ranked the applicants, by regional 

group, in order of preference, the first-ranked applicant being 

the one deemed the most desirable of the regional competitors 

with respect to the Domain in view, followed by the next best, 

then the third best, etc.  In this manner, an applicant would be 
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ranked (by each of three evaluators) in comparison to its 

regional competitors 14 separate times.   

21.  In determining the orders of preference within the 

Domains, there were no external standards against which the 

applicants were measured.  Lacking an objective yardstick for 

measuring absolute quality, each evaluator needed to determine 

for himself or herself how persuasively an applicant had 

demonstrated its possession or satisfaction of (or compliance 

with) the relevant Factors within the Domain being evaluated, in 

comparison with the other regional applicants, and then use 

those findings to decide which applicant was——relatively 

speaking——the best of the group within that Domain (hereafter, 

"BGD").  After that, the BGD served, in theory at least, as the 

benchmark, for the other applicants would be ranked below the 

BGD in descending order, reflecting the evaluator's judgment 

about the general direction of the decline in relative quality 

from the BGD's mark.  

22.  To be clear, an applicant's being selected as the BGD 

did not mean that it was "superior" according to any standard 

defining "superior"; "best" in this instance meant only that the 

first-ranked applicant was considered better than the others in 

the group within that Domain.  By the same token, to be named, 

e.g., the second-place applicant did not mean that the applicant 

necessarily was "excellent" or merely "good"; it meant only that 
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this applicant was less good, in some unknown degree, than the 

applicant ranked above it.  The degree of qualitative difference 

between any two applicants in the ranking might have been a tiny 

sliver or a wide gap.  The evaluators made no findings with 

respect to degrees of difference. 

23.  After ranking the applicants, by regional group, from 

top to bottom within each Domain, the applicants were "scored" 

14 times by each evaluator——according to rank order.  Thus, each 

Domain ostensibly offered an applicant a separate "scoring 

opportunity."  The top score was determined by the number of 

applications in the region.  If there were five applicants, as 

in the southwest region, then 5 would be the highest score, and 

the first-ranked applicant would receive 5 points.  In a four-

applicant field, by way of contrast, the highest score would 

be 4.
7/
  The second-place and lower ranked applicants received 

scores that were 1 point less than the score assigned to the 

applicant immediately ahead of them in the order of rank. 

24.  To complete the evaluation process, the evaluators' 

14 scores were weighted (using the percentages set forth in the 

table above), by Domain, and added together to produce a total 

score per reviewer.  A perfect score——5 in this case of the 

southwest region——would be equal to the number of regional 

applicants.  The reviewers' respective total scores were then 

combined and averaged to produce an aggregate score, which the 
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Department referred to as the "final rank."  The highest "final 

rank" in the region was awarded the highest "regional rank," 

which, in a five-applicant field, would be 5.  The applicant 

with the highest regional rank was selected as the intended 

recipient of the regional license (with one exception that is 

not relevant here).  

25.  Under the methodology just described, Alpha achieved 

the highest regional rank in the southwest region and, 

accordingly, received notice of DOH's preliminary decision to 

approve Alpha's application.  POR and 3BF, in contrast, each 

received notices dated November 23, 2015, which assured them 

that "a panel of evaluators" had "substantively reviewed, 

evaluated, and scored" their applications "according to the 

requirements of Section 381.986, Florida Statutes and 

Chapter 64-4, of the Florida Administrative Code" and gave 

notice that DOH intended to deny their applications because both 

were "not the highest scored applicant in the Southwest region."   

26.  For reasons set forth in brief below——and detailed in 

the Informational Order on the Multi-Criteria Evaluation of 

Applications for Approval to Operate As a Dispensing 

Organization (the "Info-Order"),
8/
 which was issued on 

September 8, 2016——DOH did not actually score the applications, 

as required by rule 64-4.002(5)(a); it merely ranked them.   
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27.  A ranking determines an item's position within a set 

of items, as, for example, 1st, 2nd, 3rd.  Numbers which 

designate the respective places (ranks) occupied by items in an 

ordered list are called ordinal numbers.  A score, in contrast, 

is "a number that expresses accomplishment (as in a game or 

test) or excellence (as in quality) either absolutely in points 

gained or by comparison to a standard."  See "Score," Merriam-

Webster.com, http://www.merriam-webster.com (last visited May 3, 

2017).  Scores are expressed in cardinal numbers, which show 

quantity, e.g., how many or how much.  When used as a verb in 

this context, the word "score" plainly means "to determine the 

merit of," or to "grade," id., so that the assigned score should 

be a cardinal number that tells how much quality the graded 

application has as compared to the competing applications. 

28.  As stated above, the Department's "scoring" 

methodology assigned to first place (most preferred) in any 

series a "score" equal to the ordinal number denominating the 

last place (least preferred) in the series, e.g., 5 if there 

were five applicants under review, and to each place below 1st a 

"score" that was one point less than that given to the 

immediately preceding rank.  In other words, an applicant's 

"score" for a given series was simply its ordinal position in 

the series, inverted.  Thus, the evaluators did not rank 

applicants by score for each Domain, nor did they score any 

311



 17  

 

application; instead, they scored each applicant's rank, per 

Domain, with a fixed and predetermined value, i.e., a number 

between 1 and x, where x equaled the total number of 

applications being comparatively evaluated for a given region.  

29.  Thus, the evaluators automatically assigned the 

maximum score (100% of the points available) to the BGD; 80% of 

the maximum score to the second-place applicant (if, as here, 

x = 5); to the one after that, 60%; then 40%; and finally 20%.
9/
  

These scores did not reflect the relative merit of each 

applicant as compared to the BGD.  Indeed, because degrees of 

qualitative difference were not important to the evaluators in 

making their determinations regarding relative quality, as 

Mr. Bax testified without contradiction at hearing, no findings 

concerning how much quality an applicant offered in relation to 

the others with which it was competing were required of, or made 

by, them.  Yet, without such findings, no genuine score could be 

assigned.   

30.  The Department's process gave the impression of 

scoring, without accomplishing the reality of scoring, because a 

score of 4, say, did not mean that the second-ranked applicant 

was judged to be 25% inferior to (or 80% as good as) the BGD in 

a five-applicant field.  Nor did a score of 1 mean that the 

last-ranked applicant per Domain was found to be 400% worse than 

the BGD.  If the qualitative difference between the BGD and the 
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fifth-place applicant (although actually unknown) were 10%, for 

example, meaning that the last-ranked applicant was 90% as good 

as the BGD, fifth place (out of five) would still get only 20% 

of the points.   

31.  Whether intentional or not,
10/ 

the Department's scoring 

methodology imposed predetermined, artificial degrees of 

qualitative separation between the applicants, creating 

deceptive numerical margins having no rational relationship to 

actual qualitative proximities, which latter were not determined 

by, and thus were unknown to, the evaluators.  The imposition of 

fixed, across-the-board scoring margins between adjacent 

positions in the evaluators' orders of preference was arbitrary 

because it placed specific values on unknown quantities.  DOH's 

reliance upon arbitrary scores to determine the winners in a 

multi-criteria evaluation featuring 14 separately-weighted 

categories makes the results of its substantive review of the 

applications unreliable.  It is unlikely that the five 

applicants originally chosen by the Department actually were, as 

a group, "the [five] most qualified Applicants."  Application, 

at 1. 

32.  This is important because the Department has taken the 

position that its preliminary rankings of the applicants are not 

to be treated as matters of fact up for grabs in a de novo 

hearing, but rather as presumptively correct, "policy-infused" 
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findings of fact entitled to some measure of deference.  The 

Department's legal arguments, which are rejected, will be dealt 

with later.
11/

  For now, at the risk of belaboring the point, the 

undersigned will illustrate how the Department's arbitrary 

scoring methodology fatally undermines its preliminary rankings, 

which would not survive even the most deferential standards of 

review. 

33.  Suppose that after scoring hypothetical applicants on 

the first 13 Domains, an evaluator using DOH's scoring 

methodology has applicants A and B in first and second place, in 

a five-applicant field, with respective scores of 3.625 and 

3.575.
12/
  The last Domain (Financials), worth 20%, will 

determine the winner.  Imagine that the evaluator ranks B as the 

best of the group in Domain XIV, while putting A in 3rd place, 

behind C.  Under the Department's system, B wins, edging A with 

a score of 4.575 to 4.225. 

34.  Imagine, now, the same facts, but with one difference.  

Instead of using the Department's methodology, the evaluator 

quantifies his judgments regarding the degrees of difference in 

quality between the applicants and awards points based on these 

qualitative assessments rather than on each applicant's place in 

his order of preference.
13/  The evaluator's order of preference 

in Domain XIV, again, is B, C, A, but he considers all three 

applicants to be very close in quality——nearly 
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indistinguishable, in fact——deeming C to be 98% as good as B, 

and A 96% as good.  The qualitative space between adjacent 

positions among the top three applicants, in other words, is 

actually 2% instead of the arbitrary 20% that the Department's 

methodology imposes.  As a result, 0.96 points are added to A's 

cumulative total, 1.00 to B's, and 0.94 to C's.  In this 

scenario, A wins despite its 3rd-place ranking in Domain XIV, 

beating B in a photo finish, 4.585 to 4.575. 

35.  As this illustration demonstrates, the more qualified-

in-fact applicant, A, would lose under DOH's system, which 

irrationally awards points based on arbitrarily imposed 

qualitative spaces between applicants, magnifying the effects of 

very small differences in actual relative quality, while 

minimizing the effects of large ones.  This flaw would fatally 

distort the results of any multi-criteria, multi-category 

evaluation, but it is grossly influential where the categories 

are separately weighted——here, from 3.75% to 20%——because DOH's 

methodology is capable of transforming narrow qualitative 

differences-in-fact (especially in the heavier weighted Domains) 

into wide scoring margins, and vice versa. 

36.  These dynamics operated under the radar to affect the 

outcome of the substantive review of applicants for the 

southwest region's DO license.  It is impossible to know whether 

Alpha would have ended up with the highest aggregate score if 

315



 21  

 

the evaluators had awarded points based upon some reasonable 

measurement of actual relative quality.  All we can be sure of 

is that the evaluators' scores reflect artificial gaps in 

relative quality predetermined by a procrustean scheme that 

fixed the degree of difference between adjacently ranked 

applicants at a constant margin, e.g., 20%, derived from the 

number of applicants for the region——a datum wholly unrelated to 

quality.
14/

 

37.  Because this is not a review proceeding, and because 

the Department's scoring of the applicants was, in any event, 

clearly erroneous, arbitrary, capricious, or an abuse of 

discretion, it has fallen to the undersigned, as the trier of 

fact in this de novo hearing, to perform a substantive review of 

POR and 3BF's applications for the purpose of determining which 

of these, the last remaining competitors for the southwest 

region's DO license, is in fact, the most qualified applicant.
15/
  

In so doing, as promised in the Info-Order, the undersigned has 

followed the statutes and existing rules pertaining to the 

comparative evaluation of applicants, to the extent such laws 

are applicable in this formal hearing.  Accordingly, the 

undersigned used the 14 Domains, giving them, respectively, the 

weights assigned by the Department.  Likewise, the undersigned 

used the Factors just as the Department said it did. 
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38.  Because, however, as explained above, the Department's 

scoring methodology violates the plain language of rule 64-

4.002(5) and cannot reliably achieve the stated goal of 

selecting the most qualified applicant,
16/
 the undersigned was 

compelled to score the applications differently, i.e., in the 

true sense of the word, so that the degrees of difference 

between the competitors could be taken into account in the 

assignment of points.  This required that findings of fact be 

made concerning the degrees of qualitative difference between 

POR and 3BF as to each Domain. 

39.  Early in the process the undersigned learned that 

determining a BGD without an external benchmark was just too 

undisciplined to be workable.  The temptation would be to 

overvalue some Factors, overlook others, consider undisclosed 

criteria, and finally resort to making gut decisions about which 

applicant was better and by how much.  So, it was decided that 

the applicants would be awarded Individual Performance Points 

("IPPs") for every Factor, with each score reflecting the 

undersigned's ultimate factual determination concerning how well 

the applicant, considered independently of others, performed 

vis-à-vis that Factor as measured against a constructed scale 

(described below). 

40.  For each Domain, an applicant's IPPs were added to 

produce a Composite Score.
17/
  The Composite Scores would be 

317



 23  

 

compared, and the applicant with the highest Composite Score 

would be deemed the BGD.  The BGD's Composite Score for the 

Domain then became, for purposes of the comparative review, the 

perfect score, entitled to 100% of the Relative Quality Points 

("RQPs") available for the Domain in question.  For simplicity's 

sake, the undersigned had decided that there should be a grand 

total of 100 RQPs available, so that the maximum number of RQPs 

awardable per Domain would equal each Domain's relative weight 

in DOH's scheme.  Domain I.A.1, for example, has a relative 

weight of 7.5%.  Thus, the BGD for that Domain would receive a 

Domanial Score of 7.5 RQPs.  

41.  The second-place applicant per Domain received a 

scaled percentage of the maximum number of RQPs available for 

the Domain in question.  If the BGD's Composite Score were 50, 

for example, and the other applicant's 45, then the second-place 

applicant would receive 90% of the RQPs available for the 

Domain——90% reflecting the magnitude-of-difference ratio (45

50
) 

between the two competitors.  Thus, if the maximum Domanial 

Score were 7.5, this applicant would receive a Domanial Score of 

6.75 RQPs. 

42.  After scoring both applicants, their Domanial Scores 

were totaled to produce a Regional Score for each.  The 

applicant with the highest Regional Score would be the most 

qualified applicant in the field. 
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43.  As mentioned above, the undersigned found it necessary 

to construct a rating scale because experience taught that it is 

a fool's errand to try to choose——without a frame of reference——

the better of two applicants who have responded to the Factors 

using (oftentimes) different but reasonable approaches.  Indeed, 

the nature of the Factors is such that, in many instances, the 

question of whether one applicant's response is "better" than 

another's largely comes down to personal preference, so that 

formulating an answer is like deciding which fast food chain 

makes a better hamburger——except more difficult, because we are 

evaluating what are, essentially, startup companies aiming to 

enter a newly created, heretofore illegal market.  Ordinarily, 

the market would decide, based on collective experience 

accumulated over time, which company provides the better 

combination of products and services; here, however, someone (or 

some limited number of persons) must decide, in advance, for the 

market.  In exercising such a heavy responsibility, the decision 

maker(s) should endeavor to minimize the influence of rank 

subjectivity. 

44.  So, as a means of making the required decision 

pursuant to a logical method, the undersigned devised the 

following seven-level
18/

 scale: 
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 IPPs RATING SCALE 

 Level (Points) Description 

5 Proved not only the existence or 

satisfaction of, or compliance with, the 

Factor, but also mastery or preeminence (if, 

e.g., knowledge, experience, or 

qualifications), or "state of the art" 

quality or development (if, e.g., device, 

technique, facility). 

4 Proved not only the existence or 

satisfaction of, or compliance with, the 

Factor, but also excellence or expertise 

(if, e.g., knowledge, experience, or 

qualifications), or exceptional quality or 

development (if, e.g., device, technique, 

facility). 

3 Clearly proved the existence or satisfaction 

of, or compliance with, the Factor, leaving 

little or no reasonable doubt.   

2 Proved the existence or satisfaction of, or 

compliance with, the Factor, persuasively 

but not forcefully. 

1 Proved the partial, but not complete, 

satisfaction of, or compliance with, the 

Factor. 

0 No response, nonresponsive, or failed to 

prove the existence or satisfaction of, or 

compliance with, the Factor. 

NC (2.5)
19/ Not contested, i.e., no applicant identified 

this Factor as a potential point of 

preference. 

 

45.  In awarding IPPs to the applicants for each of the 

Factors, the undersigned considered all the relevant evidence in 

the record, resolved conflicts therein, if any, to ascertain the 

relevant historical, objective, or empirical facts, and made 

determinations of ultimate fact concerning the level to which, 

in the scale above, an applicant's response to a particular 

Factor rose.  Each IPP score, therefore, numerically expresses 
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an ultimate fact representing the culmination of a rigorous 

deliberation.  These ultimate facts are set forth in the 

scoresheet attached as Appendix B to this Recommended Order. 

46.  The undersigned readily acknowledges that the ultimate 

facts set forth in Appendix B are not falsifiable.  The reality 

is that no one could perform this evaluation to the satisfaction 

of all reasonable observers.  Indeed, there are likely few 

individual IPP scores that are beyond reasonable dispute, to say 

nothing of the outcome itself.  That is simply the irreducible 

nature of the case.  If the undersigned were to burden this 

Recommended Order with explanations of each scoring decision, 

therefore, those dissatisfied with the result could easily pick 

them apart, while others could just as easily find ample support 

for them in the record.  The game's not worth the candle.   

47.  The table below shows the Domanial and Regional Scores 

for POR and 3BF: 

 DOMANIAL SCORES  

 POR 3BF 

Domain I.A.1 6.52 7.50 

Domain II.A.2 7.50 6.56 

Domain III.A.3 6.65 7.50 

Domain IV.A.4 7.50 7.28 

Domain V.B.1 5.94 7.50 

Domain VI.B.2 7.50 7.50 

Domain VII.B.3 6.75 7.50 

Domain VIII.B.4 7.50 7.31 

Domain IX.C.1 3.75 3.41 

Domain X.C.2 3.75 3.75 

Domain XI.C.3 3.75 3.47 

Domain XII.C.4 3.75 3.53 

Domain XIII.D 4.70 5.00 
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48.  3BF is the apparent "winner" by 0.56 RQPs.  This 

margin of victory, however, reflects a false precision.  The 

Regional Scores are reported above as numbers having two decimal 

digits, to the hundredths place.  These numbers to the right of 

the decimal point are spurious digits introduced by calculations 

carried out to greater precision than the original data, the 

IPPs, which were awarded in whole numbers (unless the Factor was 

not contested).  The Domanial Scores could not possibly have 

been more precise than the underlying IPP scores having the 

least number of significant figures in the equation, and these 

were always one-digit integers (with the unusual exception of 

Domain VI.B.2, where each applicant received straight 2.5s 

because no Factor was contested).  To eliminate the false 

precision, the spurious digits should be rounded off.  This 

produces a tie score of 96-96. 

49.  The undersigned therefore determines as a matter of 

ultimate fact that there is no meaningful qualitative difference 

between POR and 3BF when they are comparatively evaluated using 

the prescribed weighted Domains and unweighted Factors. 

50.  Both POR and 3BF are qualified for licensure, for each 

meets the requirements set forth in section 381.986(5)(b).  It 

is unnecessary to make findings of fact regarding the 

Domain XIV.E 20.00 18.31 

   

REGIONAL SCORES 95.56 96.12  
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applicants' satisfaction of these conditions because DOH never 

gave timely notice of intent to deny either party's application 

for failing to demonstrate that it had the necessary abilities, 

infrastructure, or personnel. 

CONCLUSIONS OF LAW 

51.  The Division of Administrative Hearings ("DOAH") has 

personal and subject matter jurisdiction in this proceeding 

pursuant to sections 120.569 and 120.57(1), Florida Statutes. 

52.  As applicants competing for licensure in a zero sum 

situation, POR and 3BF have the ultimate burden of persuasion 

and must prove, by a preponderance of the evidence, that one of 

them is the better qualified applicant in comparison to the 

other.  § 120.57(1)(j), Fla. Stat.; see Fla. Dep't of Transp. v. 

J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 1981).  

53.  When the substantial interests of an applicant are 

determined by denial in favor of a mutually exclusive 

application, the competing applicants are entitled to a 

comparative review hearing.  Bio-Med. Apps. of Clearwater, Inc. 

v. Dep't of HRS, Office of Cmty. Med. Facilities, 370 So. 2d 19 

(Fla. 2d DCA 1979).  Applications are "mutually exclusive" where 

the decision on one application will substantially prejudice 

another pending application because all applicants are competing 

for the right to serve a market that only one of them can in 

practical effect be authorized to serve.  Id. at 23.  Thus, when 
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an applicant is able to show that the granting of authority to 

some other applicant would substantially prejudice his or her 

application, fairness requires that the agency conduct a 

comparative hearing pursuant to section 120.57 at which the 

competing applications are considered simultaneously.  Id.; see 

Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327, 333 (1945); see 

also Gulf Court Nursing Ctr. v. Dep't of HRS, 483 So. 2d 700, 

705 (Fla. 1st DCA 1985). 

54.  Comparative administrative hearings are not typically 

required in determining the interests of license applicants in 

Florida, and thus our state courts have not, as yet, developed 

detailed guidelines for conducting them.  In conducting this 

hearing, the undersigned found the following discussion in 

Johnston Broadcasting Company v. Federal Communications 

Commission, 175 F.2d 351, 356-58 (D.C. Cir. 1949), to be 

instructive: 

A choice between two applicants involve[s] 

more than the bare qualifications of each 

applicant.  It involves a comparison of 

characteristics.  Both A and B may be 

qualified, but if a choice must be made, the 

question is which is the better qualified.  

Both might be ready, able and willing to 

serve the public interest.  But in choosing 

between them, the inquiry must reveal which 

would better serve that interest.  So the 

nature of the material, the findings and the 

bases for conclusion differ when (1) the 

inquiry is merely whether an applicant is 

qualified and (2) when the purpose is to 
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make a proper choice between two qualified 

applicants. . . .  

 

[Where] both applicants [are found] to be 

qualified for a permit[,] the question 

[becomes] which should receive it.  

Comparative qualities and not mere positive 

characteristics must then be considered. 

 

The principles which govern . . . a 

comparative consideration are basically the 

same as those which govern the determination 

of the qualification of a single 

applicant. . . .  But the essentials to 

legally valid conclusions differ, as the two 

problems, one of bare qualification and the 

other of comparative qualifications, 

differ.  In respect to comparative 

decisions, these are the essentials:  (1) The 

bases or reasons for the final conclusion 

must be clearly stated.  (2) That conclusion 

must be a rational result from the findings 

of ultimate facts, and those findings must 

be sufficient in number and substance to 

support the conclusion.  (3) The ultimate 

facts as found must appear as rational 

inferences from the findings of basic facts.  

(4) The findings of the basic facts must be 

supported by substantial evidence.  

(5) Findings must be made in respect to 

every difference, except those which are 

frivolous or wholly unsubstantial, between 

the applicants indicated by the evidence and 

advanced by one of the parties as effective.  

(6) The final conclusion must be upon a 

composite consideration of the findings as 

to the several differences, pro and con each 

applicant. . . .  

 

The last two essentials above stated——(5) 

and (6)——are made necessary by the peculiar 

characteristics of a comparative 

determination.  The [trier of fact] cannot 

ignore a material difference between two 

applicants and make findings in respect to 

selected characteristics only.  Neither can 

it base its conclusion upon a selection from 
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among its findings of differences and ignore 

all other findings.  It must take into 

account all the characteristics which 

indicate differences, and reach an over-all 

relative determination upon an evaluation of 

all factors, conflicting in many 

cases. . . .  

 

We say that the required findings need go no 

further than the evidence and the proposals 

of the parties. . . .  [W]e think that the 

[trier of fact] may rely upon the parties to 

present whatever factual matter bears upon a 

choice between them.  When the minimum 

qualifications of both applicants have been 

established, the public interest will be 

protected no matter which applicant is 

chosen.  From there on the public interest 

is served by the selection of the better 

qualified applicant, and the private 

interest of each applicant comes into play 

upon that question.  Thus, the comparative 

hearing is an adversary proceeding.  The 

applicants are hostile, and their respective 

interests depend not only upon their own 

virtues but upon the relative shortcomings 

of their adversaries.  We think, therefore, 

that the [trier of fact] is entitled to 

assume that in such a proceeding the record 

of the testimony will contain reference to 

all the facts in respect to which a 

difference between the parties exists, and 

that the parties will urge, each in his own 

behalf, the substantial points of 

preference. . . .  

 

In this respect, a comparative determination 

differs from the determination of each 

applicant's qualifications for a permit.  A 

choice can properly be made upon those 

differences advanced by the parties as 

reasons for the choice.  To illustrate, if 

neither applicant presents as a material 

factor the relative financial resources of 

himself and his adversary, the [trier of 

fact] need not require testimony upon the 

point or make a finding in respect to it, 
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beyond the requisite ability for bare 

qualification.  It may assume that there is 

no material difference between the 

applicants upon that point. 

 

Our view upon the foregoing matter rests 

upon the actualities of a truly adversary 

proceeding, upon the difficulty, if not the 

impossibility, of defining a list of things 

in respect to which applicants may differ, 

and upon the practicalities of the [fact-

finder's] task.  It is only common sense to 

assume that adversaries with substantial 

interests at stake will overlook no 

advantage to be found in an opponent's 

weaknesses. . . .  [I]f evidence were 

required on a list of subjects, immaterial 

as well as material, . . . without exception 

from the parties, the complexity, length and 

expense of proceedings would be vastly 

increased wholly unnecessarily. 

 

55.  On the matter of what the Johnston court referred to 

as the applicants' "bare qualifications," DOH never timely 

alleged that either POR or 3BF is unqualified for licensure as a 

DO.  Rather, in its written notices of intent to deny, which the 

Department was required to give POR and 3BF pursuant to 

section 120.60(3), the Department informed the applicants that 

their respective applications would be denied, not for failure 

to meet any required qualification for licensure, but because 

the evaluators had selected Alpha as the highest-scored 

applicant.   

56.  On the last day of hearing, however, the Department 

announced that it was taking the position that neither POR nor 

3BF had proved it met all the minimum conditions for licensure.  
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DOH repeats this contention in its Proposed Recommended Order 

but has neither specified what requirements were not allegedly 

met, nor offered any evidence in support of this purported 

reversal of its preliminary determination that both Petitioners 

were eligible for the substantive, comparative review of 

qualified applicants.  Evidently, the Department believes that 

the applicants were required to prove at hearing their 

satisfaction of all the requirements for licensure, even though 

no disputed issues of material fact had ever been raised 

concerning these matters.     

57.  That is not how this process works.  Section 120.60(3) 

provides that an applicant for licensure "shall be given written 

notice, personally or by mail, that the agency intends to grant 

or deny, or has granted or denied, the application for license.  

The notice must state with particularity the grounds or basis 

for the issuance or denial of the license, except when issuance 

is a ministerial act," which was not the case here.  The issues 

for hearing in a license application denial case, as between the 

agency and the applicant, are framed by the section 120.60(3) 

denial letter and the applicant's petition for hearing.  See, 

e.g., Ft. Myers Real Estate Holdings, LLC v. Dep't of Bus. & 

Prof'l Reg., Div. of Pari-Mutuel Wagering, 53 So. 3d 1158, 1162 

(Fla. 1st DCA 2011).   
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58.  Thus, if there are seven requirements for licensure, 

and the agency gives notice of its intent to deny an application 

for failure to demonstrate satisfaction of condition No. 5, then 

the "statement of all disputed issues of material fact" that the 

applicant's petition for hearing must contain pursuant to 

Florida Administrative Code Rule 28-106.201(2)(d) should be 

limited to those bearing on whether the applicant meets 

condition No. 5 because that is the only requirement whose 

nonfulfillment the agency has asserted as grounds for denial.  

Obviously, the applicant has no reason to dispute the agency's 

preliminary determination——necessarily implicit in the denial 

letter——that he meets condition Nos. 1 through 4, 6, and 7.  At 

the ensuing hearing, the applicant need not prove that all the 

conditions for licensure are met, including the undisputed ones, 

but only that No. 5 is.    

59.  In this instance, the Department never disputed the 

"bare" qualifications of POR and 3BF until the hearing was 

nearly over, when it was too late.  Neither applicant, 

therefore, was required to prove, at hearing, the undisputed 

fact that it met all the conditions for licensure.  To prevail, 

rather, the applicants needed to prove something different:  

that one of them, comparatively speaking, is the most qualified 

applicant.  The question in a comparative hearing such as this, 
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as noted by the Johnston court, is which qualified applicant 

should receive the license, not which applicant is qualified. 

60.  As a last observation on this point, the Department 

could have contested the failure of one or both the applicants 

to satisfy some requirement or another, despite not having done 

so in the original denial letter.  Clearly, however, due process 

demands that an applicant be given adequate notice of all 

grounds for the denial of its application.  Therefore, to assert 

additional grounds for denial, DOH would have needed to timely 

amend the section 120.60(3) letters, or otherwise afford 

adequate notice of its change of position.  It is not necessary 

in this case to explore in depth questions concerning when and 

how such notice must be given.  It suffices to say that, absent 

extraordinary circumstances not present here, an agency cannot 

be allowed to ambush an applicant on the final day of a three-

week hearing with the allegation that the applicant has failed 

to prove requirements for licensure that were never in dispute.    

61.  At hearing, the Department argued insistently that 

this is not an ordinary de novo proceeding whose purpose is to 

formulate agency action, but rather a more deferential review of 

some sort.  For the most part, this argument was framed as an 

objection to any evidence being offered by either POR or 3BF 

that might "amend" an application on file with the Department on 

or before November 23, 2015.  Seeking to preclude the applicants 
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from relying upon any "new" evidence supplementing or changing 

any statement in an application, even proof of events occurring 

after November 2015 that might be relevant to the consideration 

of comparative qualities, DOH describes this hearing as a 

"backward-looking, retrospective comparison" of the 

applications.  Needless to say, a retroactive review would tend 

to protect the Department's proposed agency action against 

additional evidence of old facts, as well as newly available 

evidence of changed circumstances——and substantially modify POR 

and 3BF's administrative remedies under sections 120.569 and 

120.57(1). 

62.  The starting point for consideration of the 

Department's contention that the non-adversarial record 

assembled by the Department during the free-form application 

process should not be reopened in the formal adversarial hearing 

(except perhaps to admit evidence that merely explains a 

statement in an application) is section 120.57(1)(k), which 

mandates that "[a]ll proceedings conducted under this subsection 

shall be de novo."  De novo administrative hearings "are 

designed to give affected parties an opportunity to change the 

agency's mind."  E.g., Couch Constr. Co. v. Dep't of Transp., 

361 So. 2d 172, 176 (Fla. 1st DCA 1978).  This opportunity, it 

has been said, "is one of the highest achievements of 

chapter 120 disciplines."  State v. Falls Chase Special Taxing 
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Dist., 424 So. 2d 787, 813 (Fla. 1st DCA 1982) (Smith, C.J., 

dissenting). 

63.  "The supreme goal of the Administrative Procedure Act 

of 1974 is increased initiative and self-discipline within the 

executive branch.  All its remedies press toward that goal 

. . . [of] promot[ing] agency responsibility, changing the 

agency head's mind if that is indicated."  Id.  The 

administrative law judge's ("ALJ's") essential function is 

neither to further nor frustrate the agency's proposed action, 

nor is it "merely [to] find the facts and supply the law, as 

would a court."  McDonald v. Dep't of Banking & Fin., 346 So. 2d 

569, 583 (Fla. 1st DCA 1977).  Rather, the ALJ is supposed to 

conduct a hearing that "independently serves the public interest 

by providing a forum to expose, inform and challenge agency 

policy and discretion."  State ex rel. Dep't of Gen. Servs. v. 

Willis, 344 So. 2d 580, 591 (Fla. 1st DCA 1977).  Performing 

this function, the ALJ must, when necessary, "subject[] agency 

policymakers to the sobering realization their policies lack 

convincing wisdom, and require[] them to cope with [his or her] 

adverse commentary."  McDonald, 346 So. 2d at 583.  Thus, in a 

typical chapter 120 hearing to formulate final agency action, 

the agency's preliminary decision is given no deference.  

J.D. v. Fla. Dep't of Child. & Fams., 114 So. 3d 1127, 1132 

(Fla. 1st DCA 2013). 
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64.  In the specific context of licensing, the de novo 

hearing requirement ensures that questions regarding the 

applicant's qualifications are to be determined based upon the 

circumstances that exist at the time of the final agency action, 

not some earlier date.  Otherwise, the agency might issue "a 

permit contrary to existing legislation."  Lavernia v. Dep't of 

Prof'l Reg., 616 So. 2d 53, 54 (Fla. 1st DCA 1993).  "Florida 

follows the general rule that a change in a licensure statute 

that occurs during the pendency of an application for licensure 

is operative as to the application, so that the law as changed, 

rather than as it existed at the time the application was filed, 

determines whether the license should be granted."  Id. 

at 53-54. 

65.  The same logic applies to factual developments which 

are material to an applicant's qualifications for licensure.  

If, between the time an application is filed and the time the 

agency takes final action on the application, some fact material 

to the applicant's qualifications changes to his detriment, so 

that he no longer satisfies the conditions for licensure under 

existing legislation, then the agency need not, and indeed 

should not, issue the license, even though the applicant was 

eligible for licensure when he applied.  See Bd. of Med. v. 

Mata, 561 So. 2d 364, 365 (Fla. 1st DCA 1990).
20/
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66.  Just as changing circumstances adversely affecting an 

applicant's qualification for licensure can be considered by the 

agency if evidence of the facts is received prior to the final 

decision, so too is the applicant entitled to present, and have 

the agency consider, proof of recent developments which 

positively affect the applicant's qualifications.  This has long 

been recognized.  See McDonald v. Dep't of Banking & Fin., 346 

So. 2d 569, 584 (Fla. 1st DCA 1977).  As the court explained in 

McDonald, 

The hearing officer's decision to permit 

evidence of circumstances as they existed at 

the time of the hearing was correct.  The 

agency may appropriately control the number 

and frequency of amendments to licensing 

applications and may by rule prevent 

substantial amendment of the application in 

midproceeding.
[21/]

  But the hearing officer 

or agency head conducting Section 120.57 

proceedings should freely consider relevant 

evidence of changing economic conditions and 

other current circumstances external to the 

application.  Section 120.57 proceedings are 

intended to formulate final agency action, 

not to review action taken earlier and 

preliminarily. 

 

Id. at 584 (footnote omitted)(emphasis added).  What matters, in 

the end, is that the applicant be qualified (or not) at the time 

of the final decision, not at some earlier point in the process.  

See also MVP Health, Inc. v. Ag. for Health Care Admin., Case 

No. 09-6021, 2010 Fla. Div. Adm. Hear. LEXIS 557, 37 n.13 (Fla. 

DOAH Apr. 22, 2010). 
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67.  The Department argues that the Legislature removed DO 

licensing proceedings from this body of administrative law when 

it enacted chapter 2016-123, Laws of Florida (the "2016 

Amendment"), which amended the Act.  The 2016 Amendment took 

effect on March 25, 2016, during the pendency of this 

proceeding.   

68.  The relevant language of the 2016 Amendment is located 

in subsections (1) and (2) of section 3.  Subsection (1) 

provides that, "[n]otwithstanding s. 381.986(5)(b), Florida 

Statutes," any applicant meeting certain conditions "must be 

granted cultivation authorization by the department and is 

approved to operate as a dispensing organization."  With one 

exception, the only applicants that met the conditions for 

direct legislative approval outside of section 381.986(5)(b) 

were the applicants, including Alpha, that had received a notice 

from the Department of its intent to issue them a license.   

69.  Although the Legislature chose to authorize the 

applicants whom the Department intended to approve, it need not 

have picked these particular applicants; it could have approved 

any applicant(s)——or even an organization that had not applied.  

When the Legislature exercises its constitutional power to make 

a law "notwithstanding" an existing statute, it can do whatever 

it wants (within constitutional bounds).  Through a legislative 

decree untouchable by the Administrative Procedure Act ("APA"), 
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therefore, a number of DO applicants received "fiat licenses" 

without any of them needing to prove, in a formal administrative 

hearing, that it was the best qualified among the applicants for 

licensure in a particular region.   

70.  Subsection (2) provides as follows: 

If an organization that does not meet the 

criteria of subsection (1) receives a final 

determination from the Division of 

Administrative Hearings, the Department of 

Health, or a court of competent jurisdiction 

that it was entitled to be a dispensing 

organization under s. 381.986, Florida 

Statutes, and applicable rules, such 

organization and an organization that meets 

the criteria of subsection (1) shall both be 

dispensing organizations in the same region.  

During the operations of any dispensing 

organization that meets the criteria in this 

section, the Department of Health may 

enforce rule 64-4.005, Florida 

Administrative Code, as filed on June 17, 

2015. 

  

(Underlining removed).  This subsection authorized the 

disappointed applicants to continue pursuing their timely 

requested administrative remedies despite the issuance of the 

fiat licenses.  The Department contends that subsection (2) 

redefined the ultimate issue for determination in this 

proceeding from "Which applicant is the most qualified?" to 

"Which applicant was the most qualified in November 2015?"  From 

there, DOH argues, further, that the only admissible evidence 

(with limited exceptions not worth mentioning) of the facts as 
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of November 2015 consists of the applications themselves.  These 

arguments, addressed below in reverse order, are rejected. 

71.  As the court noted in Mata, the "Administrative 

Procedure Act makes the hearing officer's fact-finding function 

in licensing proceedings an integral part of the whole process 

by which the agency determines whether to issue or deny the 

license."  561 So. 2d at 367.  The APA requires, moreover, that 

the formal hearing be de novo, providing an administrative 

remedy that "contemplate[s] the presentation and consideration 

of new evidence."  J.D., 114 So. 3d at 1132 (emphasis added).  

The 2016 Amendment says nothing about supplanting 

section 120.57(1)(k) or any other provision of the APA, and it 

should not be construed as doing so by implication.  See Gopman 

v. Dep't of Educ., 908 So. 2d 1118, 1120 (Fla. 1st DCA 2005). 

72.  Concerning the contention that subsection (2) 

redefined the ultimate issue, turning the comparative hearing 

into a contemporaneous evaluation of the applicants as they were 

at a time in the past, long before they could have hoped to 

commence DO operations, and regardless of what has happened 

since, to decide which might better serve as a DO in the future, 

the Department places undue emphasis on the legislation's use of 

the past tense form of "to be" in the conditional clause  

("If . . . a final [order] determin[es] . . . that [an 

applicant] was entitled to be a dispensing organization").  To 
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begin, the Department assumes that the verb "was" implies that 

the vantage point is the formal administrative hearing, from 

which the ALJ must look back.
22/
  This might make some sense if 

subsection (2) conditioned licensure on receipt of an ALJ's 

recommended order finding that the applicant "was entitled" to 

be a DO because, if the relevant time were some point in the 

past, then from the ALJ's perspective that time most naturally 

would be thought to predate the final hearing, where the 

evidence on which the recommended order was based would have 

been adduced. 

73.  But that is not what subsection (2) says.  Instead, 

subsection (2) conditions licensure on receipt of a "final 

determination," and it identifies three institutions from which 

such a decision might issue:  DOAH, DOH, and a court.  Whether 

an applicant "was entitled" to be a DO is a question that could 

be answered, therefore, from up to three different  

perspectives——not just DOAH's, as the Department's position 

takes for granted.  Yet, DOAH does not have authority to issue a 

final determination of entitlement in licensing matters.  Only 

DOH and the appellate courts have that power.
23/
  This strongly 

implies that if subsection (2) requires a backwards look, as DOH 

argues, the one perspective that should not determine the 

vantage point is the ALJ's.  The proper perspective should be, 

rather, DOH's or the court's, as applicable.  And because 
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neither DOH nor an appellate court is a trier of fact, neither 

of them, in preparing a final decision, would be expected to 

look back on the time frame before the preliminary agency 

action; they would base final determinations of entitlement on 

the review of a recommended or final order, as the case may be, 

and the record behind it. 

74.  From the standpoint of a final decision-maker sitting 

in a review capacity, which is the relevant perspective under 

subsection (2), the past-tense phrase "was entitled" fits 

comfortably with the understanding that the evidence will 

already have been received, the facts found.  To illustrate, in 

ordinary conversation, if we said the district court determined 

that Acme Corp. "was entitled" to be a dispensing organization, 

our statement would be understood most readily as meaning that 

Acme Corp.'s entitlement had been established in the record, 

which the court would have reviewed in making its determination.  

But a listener could not reasonably infer, from our statement 

alone, that evidence of recent factual developments had been 

admitted or rejected at the final hearing because the statement 

does not go that far.
24/

   

75.  If the Legislature had intended to preclude the 

Department or an appellate court from making a final 

determination of entitlement based upon all relevant findings of 

fact——including those reflecting the most recent developments 
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pro and con each applicant——that are supported by competent 

substantial evidence adduced at the final hearing, it surely 

would have said so with much greater clarity of expression.     

76.  Another indication that the Legislature did not intend 

to imbue the words "was entitled" with the meaning ascribed to 

them by the Department is that, as a matter of law, no applicant 

is ever "entitled" to be a DO until DOH makes a final 

affirmative decision on its application either by issuing a 

license (in the absence of a hearing) or, if a hearing is timely 

requested, by issuing a final order approving the issuance of a 

license.  Even if ultimately successful, therefore, neither POR 

nor 3BF was entitled to licensure in the past; neither applicant 

is so entitled as of the date hereof; and neither applicant will 

be entitled to licensure in the future unless and until DOH 

enters a final order granting its application.  It makes no 

sense to read subsection (2) as conditioning an applicant's 

licensure on a final determination that it was entitled to be a 

DO based on facts and circumstances leading up to, but not 

beyond, a point in time when no applicant was entitled to be a 

DO.   

77.  It is concluded that the past tense form of "to be" in 

subsection (2) is clearly not intended to direct the fact-finder 

to decide which applicant was the best choice based on what was 

the situation at some unspecified point in the past, regardless 
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of how the material facts might have changed over time.  Since 

the first one then might later be last, a backward-looking 

review would raise the genuine possibility of handing out one of 

the few available licenses to an applicant that started fast but 

faded down the stretch and was overtaken by another; it would be 

counterproductive to the goal of choosing the most qualified 

applicant.  Rather than requiring us to ignore present reality, 

the language at issue communicates the idea that, to be 

successful now, an applicant must show that it is better than 

not only (i) all other applicants still contending for the same 

regional license but also (ii) the applicant in that region to 

which the Legislature granted a fiat license outside of the 

administrative process, "[n]otwithstanding s. 381.986(5)(b)." 

78.  This is because, only of an applicant able to prove 

these things can it be said that such applicant——rather than the 

fiat licensee that was approved notwithstanding section 381.986—

—"was entitled" to be a DO "under s. 381.986" in the sense that 

such applicant ultimately would have received a license under 

section 381.986 but for the Legislature's intervention in 2016.  

Note that the "s. 381.986" under which a subsection (2) 

licensee's entitlement would have arisen is plainly the pre-2016 

Amendment version of the statute.  This gives the words "was 

entitled" a meaning roughly equivalent to "was on track" or "was 

in line" to be licensed under section 381.986(5), Florida 
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Statutes (2015), which was the law before the enactment of the 

2016 Amendment.  To the extent these proceedings are backward 

looking, the focus of the look-back is the former law, not the 

former facts.   

79.  This common sense understanding of the phrase "was 

entitled to be a dispensing organization under s. 381.986" has 

the additional advantage of making clear (as the Legislature no 

doubt intended) that only an applicant who had timely challenged 

the denial of its application under section 381.986, Florida 

Statutes (2015), for one of the original five DO licenses, and 

who was still in litigation when the 2016 Amendment was enacted, 

would be able to obtain a license.  Thus, the 2016 Amendment 

authorized up to one more license per region.  

80.  In sum, the conditional clause in the first sentence 

of subsection (2) does not (i) transform this de novo hearing 

into a retrospective review; (ii) limit the record to 

information on file with the Department as of November 23, 2015; 

or (iii) require that applicants be compared as though no facts 

have changed since that date.  Rather, it declares that any 

applicant, having applied for licensure under section 381.986, 

Florida Statutes (2015), may still be approved to operate as a 

DO, despite the establishment of a fiat licensee in the 

applicant's region of choice, if such applicant prevails in an 

administrative proceeding pending as of March 25, 2016, by 

342



 48  

 

demonstrating its superiority to the fiat licensee, as well as 

all other remaining competitors for the same license. 

81.  At hearing, the Department asserted that its ranking 

of the applicants for the southwest region's license is a 

policy-infused finding of fact ("PIFF") entitled to deference 

under the standard of judicial review announced in McDonald v. 

Department of Banking and Finance, 346 So. 2d 569 (Fla. 1st DCA 

1977).  Bids for deference have no place in a de novo hearing 

under sections 120.569 and 120.57; agencies should save them for 

the appeal.  Nevertheless, because DOH threw down the gauntlet, 

the undersigned will take it up and explain, in detail, why the 

argument is rejected. 

82.  Without question, McDonald is a seminal case.  Decided 

in the early days of the "modern" Florida APA, McDonald enjoys 

near-canonical status, and for good reason.  The opinion is 

chock-full of magisterial pronouncements on Florida 

administrative law, all of which are interesting and insightful, 

many of which have stood the test of time.  But the court was 

not infallible, and its writ not inerrant.  Moreover, today's 

APA is substantially different in many crucial respects from the 

APA that existed when the McDonald court did its exegetical 

work.  McDonald must be read with care and applied with caution 

in deciding current disputes. 
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83.  McDonald, coincidentally, is a licensing case.  The 

applicant sought to organize a bank and applied, in 1973, for 

the necessary authority, which, after a long and winding process 

that included a trip to circuit court, the agency declined to 

grant.  This resulted in the referral of the matter, in 1976, to 

DOAH, then a fledgling agency which had only recently opened its 

doors.  After conducting a formal hearing, the hearing officer 

("HO") entered a recommended order that included detailed 

findings of fact upon which she determined, ultimately, that the 

applicant met each of the six statutory criteria——(a) through 

(f)——for licensure.  Id. at 574-77. 

84.  In its final order, the agency rejected "many of the 

hearing officer's findings of fact as not based on competent 

substantial evidence" and denied the application.  Id. at 577.  

The agency agreed that the proposed bank satisfied criteria (a) 

and (c), as the HO had found, but it "displaced" the HO's 

findings as to criteria (b), (d), (e), and (f), making 

substitute findings to the effect that the applicant had failed 

to satisfy these requirements.  The applicant appealed the 

unfavorable decision. 

85.  The main issue on appeal was whether, as the appellant 

maintained, the agency had "erroneously discarded the hearing 

officer's findings of fact which are supported by competent 

substantial evidence and erroneously based [its] decision on 
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improperly substituted findings of fact."  Id. at 574-75.  It is 

important to note that, at the time of McDonald, unlike today, 

the APA allowed an agency to freely reject any conclusions of 

law in a recommended order, but, as now, forbade the agency from 

rejecting or modifying findings of fact without "first 

determin[ing] from a review of the complete record, and 

stat[ing] with particularity in the order, that the findings of 

fact were not based on competent substantial evidence."  See 

§ 120.57(1)(b)9., Fla. Stat. (Supp. 1976).  Thus, the question 

presented should have been answered in the affirmative if, as 

the appellant claimed, the HO's findings of fact were supported 

by competent substantial evidence ("CSE"). 

86.  Unfortunately for the development of Florida 

administrative law, however, the court identified a nonexistent 

problem and looked to federal law for a solution.  The "problem" 

arose from section 120.68(10), Florida Statutes (Supp. 1976), 

which then provided in relevant part:   

If the agency's action depends on any fact 

found by the agency in a proceeding meeting 

the requirements of s. 120.57, the court 

shall not substitute its judgment for that 

of the agency as to the weight of the 

evidence on any disputed finding of fact. 

 

§ 120.68(10), Fla. Stat. (emphasis added).  Instead of treating 

this section as in pari materia with section 120.57(1)(b)9., and 
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interpreting both sections in light of each other, the court 

imagined them to be in tension.
25/
   

87.  The court described this purported tension as follows: 

[T]he Department was required to honor the 

hearing officer's findings of fact unless 

"not based upon competent substantial 

evidence."  . . .  Yet we as the reviewing 

court are required to sustain the 

Department's findings of fact——those which 

petitioners urge were wrongfully submitted—— 

if they are supported by competent 

substantial evidence.  Section 

120.68(10).  The result is a conundrum: 

bound as we are to honor agency findings of 

fact supported by competent substantial 

evidence, how shall we determine whether the 

agency, as required, accorded similar 

respect to the hearing officer's findings? 

 

Id. at 578.  The court's rhetorical question invited a simple 

answer:  Determine whether the HO's displaced findings of fact 

were not supported by CSE for the reasons stated with 

particularity in the final order and, if the agency incorrectly 

rejected or modified a material finding, reverse the final order 

on grounds of the agency's erroneous application of section 

120.57(1)(b)9., but for which the "agency findings of fact" 

would not have been made.  The court, in short, should have 

answered its own question by saying that "agency findings of 

fact" conceived in derogation of section 120.57(1)(b)9. deserve 

no "honor" on appeal.  See endnote 25.  But the court had other 

ideas. 
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88.  It turned to federal law for guidance, specifically 

Universal Camera v. National Labor Relations Board, 340 U.S. 474 

(1951), which established important principles for the judicial 

review of a federal agency's findings of fact.  In Universal 

Camera, the U.S. Supreme Court examined the contention that the 

court of appeals had "erred in holding that it was barred from 

taking into account the report of the [hearing] examiner on 

questions of fact insofar as that report was rejected by the" 

agency.  Id. at 491.  This contention, the Court explained, 

raised "serious questions," id. at 492, due to several 

intersecting developments in federal law, which are too involved 

and too remote to recount here.   

89.  Take note, though, that the question presented in 

Universal Camera was whether a reviewing court may (or must) 

exclude from consideration the findings made by a hearing 

examiner to the extent they were discarded by the agency.  In 

view of this issue, it comes as no surprise to learn that, under 

the federal APA, agencies possessed the power to reverse a 

hearing examiner's findings of fact without regard to whether 

such findings were supported by CSE.   

90.  Indeed, the Court forcefully rejected the notion that 

an agency has the "power to reverse an examiner's findings only 

when they are 'clearly erroneous,'" saying this idea represented 

"so drastic a departure from prior administrative practice that" 

347



 53  

 

an explicit statute would be required to impose such a 

limitation.  340 U.S. at 492.
26/
  It was on the basis of this 

deeply ingrained premise that the lower court in Universal 

Camera had ignored the examiner's discarded findings, even while 

acknowledging that the agency would have been "wrong" to 

"totally disregard[]" them, because it feared that treating the 

agency's "wrong[ful]" disregard of the examiner's findings as 

reversible error would be tantamount to forcing agencies via 

judicial review to adopt findings they were free under statutory 

authority to reject.  Id. at 492-93.   

91.  It is worthwhile to pause here, before looking at the 

Supreme Court's solution to this apparent dilemma, to observe 

that, contrary to the McDonald court's analysis, the circuit 

court of appeals in Universal Camera did not face the "same 

question" which the McDonald court asked itself——namely, how 

should the court determine whether the agency, as required by 

law, honored the HO's findings of fact supported by CSE?  

McDonald, 356 So. 2d at 578.  Unlike the agency in McDonald, 

which under an explicit statute had only the limited power to 

reverse an HO's findings when they were not supported by CSE, 

the agency in Universal Camera had the power to reverse such 

findings even if they were supported by CSE; that is, the 

federal agency was not required by law to honor the examiner's 

legally correct findings.  See endnote 26.  Nor were federal 
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agencies required to state any grounds, with particularity or 

otherwise, explaining the reversal of an examiner's findings of 

fact.  The dilemma in Universal Camera thus was whether a court 

could reverse an agency's substituted findings of fact without 

effectively limiting the agency's indisputable statutory 

authority to disregard practically any fact found by an examiner 

where the evidentiary record provides at least some support for 

an alternative finding.  The McDonald court asserted that it 

confronted the same "conundrum"——but it did not.  Unlike the 

situation in Universal Camera, a reversal in McDonald on grounds 

of the agency's noncompliance with section 120.57(1)(b)9. would 

not have diminished the agency's statutory authority to reverse 

an HO's findings of fact; rather, a reversal on such grounds 

would simply have confined the agency to its statutorily limited 

authority in this regard.  For this reason, Universal Camera was 

materially distinguishable. 

92.  The Supreme Court solved the Universal Camera dilemma 

by, in effect, demoting the hearing examiner from trier of fact 

to something like a competent, experienced, and impartial expert 

witness——someone to whom attention must be paid, but not a 

person who must usually be obeyed.  It reasoned as follows.  As 

mentioned, the agency was not required to accept the examiner's 

findings, even if they were legally correct.  Moreover, under 

the federal standard for reviewing agency action, the findings 
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of the agency were to be regarded as "conclusive" if supported 

by "substantial evidence" upon consideration of the whole 

record.  But this did not warrant an "exclusionary rule" 

requiring courts to ignore an examiner's discarded findings, as 

the lower court had done, because the "examiner's report is as 

much a part of the record as the complaint or the testimony."  

Universal Camera, 340 U.S. at 493.  Therefore, the Court 

concluded, "a reviewing court [must] determine the 

substantiality of evidence on the record including the 

examiner's report."  Id.    

93.  The Court hastened to add, however, that: 

the examiner's findings [need not] be given 

more weight than in reason and in the light 

of judicial experience they deserve.  The 

"substantial evidence" standard is not 

modified in any way when the [agency] and 

its examiner disagree.  We intend only to 

recognize that evidence supporting a 

conclusion may be less substantial when an 

impartial, experienced examiner who has 

observed the witnesses and lived with the 

case has drawn conclusions different from 

the [agency]'s than when he has reached the 

same conclusion.  The findings of the 

examiner are to be considered along with the 

consistency and inherent probability of 

testimony.  The significance of his report, 

of course, depends largely on the importance 

of credibility in the particular case.  To 

give it this significance does not seem to 

us materially more difficult than to heed 

the other factors which in sum determine 

whether evidence is "substantial." 
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Id. at 496-97 (emphasis added).  In other words, when a court 

must determine on appeal whether an agency's findings of fact 

are supported by substantial evidence, the hearing examiner's 

rejected findings are to be treated as just another piece of 

evidence in the record, sometimes meriting greater weight than 

the testimony (especially when dependent upon credibility 

determinations or, e.g., when the examiner is highly 

"experienced"), sometimes not, but always sufficiently relevant 

that "courts [may not] deny [them] the probative force they 

would have in the conduct of affairs outside a courtroom."  Id. 

at 497. 

94.  The McDonald court believed that it was "free to . . . 

adopt[] Universal Camera's standard of judicial review" because 

"Florida's APA does not require that the reviewing court ignore 

the hearing officer's findings to the extent they are displaced 

by agency findings.  McDonald, 346 So. 2d at 579.  This 

statement was true, as far as it went, but it was not a 

sufficient basis for conforming Florida law to federal law on 

the matter of judicial review.  The court failed to consider 

whether the Florida APA required the reviewing court to 

(i) ignore the agency's reasons for rejecting or modifying the 

HO's findings of fact, which reasons were supposed to have been 

stated with particularity in the final order, and thus (ii) not 

determine if those reasons were correct before reaching the 
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question of whether CSE supports the agency's substituted 

findings.  Of course, the APA did not require that, either. 

95.  To the contrary, the APA required, at least by the 

strongest of implications, if not expressly, that the reviewing 

court determine as a threshold matter whether the agency 

exceeded its authority in rejecting or modifying a finding of 

fact.  Read, again, the then-applicable statutory language: 

The agency in its final order may reject or 

modify the conclusions of law and 

interpretation of administrative rules in 

the recommended order.  The agency may not 

reject or modify the findings of fact . . . 

unless the agency first determines from a 

review of the complete record, and states 

with particularity in the order, that the 

findings of fact were not based upon 

competent substantial evidence or that the 

proceedings on which the findings were based 

did not comply with essential requirements 

of law. 

 

Observe the difference between the agency's authority with 

respect to conclusions of law, on one hand, and findings of 

fact, on the other.  The agency "may reject or modify" legal 

conclusions without explanation.  In contrast, the agency "may 

not reject or modify the findings of fact" without giving an 

explanation, the substance of which must be limited to either of 

just two grounds.  The requirement of an explanation, together 

with the limitation on the permissible grounds, for discarding 

an HO's findings of fact make sense only if the agency's 

exercise of its narrow authority to discard findings is subject 
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to judicial review as a distinct issue, separate from the 

question of whether the substituted findings are based on CSE.  

Otherwise, these statutory restrictions serve no meaningful 

purpose. 

96.  In adopting Universal Camera, the court introduced a 

nonnative invasive weed into the garden of Florida 

administrative law, which threatened to blot out the section 

120.57(1)(b)9. limitations on agency authority to reject or 

modify findings of fact.  McDonald steered the focus of judicial 

review of substituted findings away from the sufficiency of the 

agency's explanation for discarding the HO's findings, and 

placed it squarely on the sufficiency of the HO's findings, 

which would need to be both evidentially supported and logically 

persuasive if the agency's findings were to be disturbed.  In 

this scheme, the burden was not on the agency to defend its 

rejection of the HO's contrary findings, but on the other party 

to show that the rejected findings, considered in conjunction 

with corroborating CSE, had greater probative force than the 

evidence relied upon by the agency in support of its substituted 

findings.  In Universal Camera the Court took care, in crafting 

a needed standard of judicial review, to avoid imposing 

nonstatutory limitations on the agency's broad authority to 

reject findings of fact.  The court in McDonald did the 

opposite, carelessly eliminating the need for judicial review, 
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as a separate matter, of the agency's exercise of its limited 

authority to reject findings of fact, thereby effectively easing 

the restrictions on such authority set forth in section 

120.57(1)(b)9. 

97.  The McDonald court did not adopt Universal Camera 

wholesale, but adapted the federal standard of review to fit its 

purposes.  Building upon Universal Camera, the court explained 

that the amount of probative force courts should give an HO's 

finding, in determining the substantiality of evidence 

supporting the agency's substituted finding, will generally 

depend on where the HO's finding falls on a continuum of factual 

issues, ranging from disputes involving historical or objective 

facts ("empirical facts"), where the HO's findings "carry 

relatively greater probative force," to disagreements over 

PIFFs, i.e., "ultimate facts . . . infused by policy 

considerations for which the agency has special responsibility," 

where the HO's findings deserve "less weight."  346 So. 2d 

at 579. 

98.  The "PIFF Doctrine," as the undersigned calls it, 

which is a subset of the larger McDonald holding on the judicial 

review of agency findings, is this:  Agencies possess the 

"power," which increases "as the 'facts' blur into opinions and 

opinions into policies," "to substitute [PIFFs in place of HO] 

findings" with considerable leeway.  Id. at 583.  This power is 
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not unfettered, to be sure, but its exercise is not limited by 

section 120.57(1)(b)9. to situations where the HO's finding was 

not based upon CSE (although, as discussed, under the McDonald 

standard of review, if applied literally, no agency finding 

would be limited by that section
27/
); it is, rather, held in 

check by section 120.68, which imposes a "duty of exposition" on 

the agency to "explicate" in the final order the rationale 

behind its infusion of any "nonrule policy" into the PIFF.  Id.  

Under the Doctrine, PIFFs are reviewable pursuant to 

section 120.68(7), Florida Statutes (Supp. 1976), as 

"determinations . . . of policy within the agency's exercise of 

delegated discretion."  Id. at 579. 

 99.  The idea of a category comprising PIFFs, occupying a 

no-man's-land between the section 120.57(1)(b)9. categories of 

"conclusions of law" and "findings of fact," did not come from 

Universal Camera or the Florida APA, but was, apparently, the 

McDonald court's original concept.  Regardless, the McDonald 

court made it clear that under the PIFF Doctrine agencies would 

have more power over PIFFs than empirical facts.  Less clear, if 

not buried under McDonald's elaborate sliding scale of factual 

issues, was just how radical a revision of section 

120.57(1)(b)9. the court had slipped into the law.   

 100.  By definition, a PIFF is an amalgam of empirical fact 

and policy.  The PIFF Doctrine only comes into play, however, 
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when the agency and the HO disagree over the policy component of 

the discarded finding——indeed, such disagreement is what puts 

the "P" in PIFF.  This is because, when the agency and the HO 

are in accord on the policy, all that remains for dispute are 

matters of empirical fact, and disagreements concerning 

empirical facts are, after Heifetz, 475 So. 2d at 1281-82, 

wholly within the realm of the HO's fact-finding discretion, 

which means that his or her findings will be conclusive if 

supported by CSE.   

101.  When used in connection with the PIFF Doctrine, the 

term "policy" includes any principle upon which a decision 

depends; such outcome-determining principles are otherwise 

known, in the broad sense, as "law."  But "policy" here also 

means the result that follows from the application of general 

principle to empirical fact——what we would refer to, in other 

contexts, as the "holding" or "rule" of a judicial opinion.  A 

holding establishes the outcome that should obtain when, in the 

future, the same general principle is applied to the same or 

similar empirical facts. 

102.  The HO and the agency might disagree over the general 

principle or, alternatively, over the "holding" that the general 

principle requires.  If the former, the agency, under section 

120.57(1)(b)9., had a free hand to reject or modify the HO's 

contrary legal conclusion regarding the controlling law.  But 
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what was the agency to do if the HO, having applied a different 

general principle of decision, had not made the findings of 

empirical fact necessary for the application of the agency's 

substituted conclusion of law?  The PIFF Doctrine supplied a 

handy solution:  make substituted PIFFs.  If the disagreement 

was over the correct holding, as opposed to the general 

principle, the PIFF Doctrine gave the agency a way to change the 

result.  The agency's substituted finding of, say, guilty in 

place of not guilty, would no longer be a common ultimate fact, 

which triers of fact like HOs ordinarily decide, but a PIFF.   

 103.  Simply put, the PIFF Doctrine gave agencies a license 

to change the facts, including, especially, the ultimate facts, 

to conform them to its substituted conclusions of law.  Beneath 

the academic analysis, under layers of abstract concepts, the 

McDonald court thus gave birth to a dangerous new idea, one 

which seriously eroded the section 120.57(1)(b)9. law/fact 

dichotomy where it most matters, namely with respect to ultimate 

facts or "holdings."     

 104.  In 1996, the Legislature substantially revised the 

APA.  See Ch. 96-159, Laws of Fla.  Two amendments, in 

particular, put the PIFF Doctrine in the crosshairs.  The first 

of these, an amendment to section 120.68, was subtle but 

significant in light of the McDonald court's reliance on the 

"potentially conflicting demands" of sections 120.57(1)(b)9. and 
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120.68(10), which latter referred to "fact[s] found by the 

agency."  That phrase was deleted in 1996, with the result that 

the statute currently calls for the reviewing court to remand 

when it finds that the "agency's action depends on any finding 

of fact [found by the agency] that is not supported by 

competent, substantial evidence in the record of a hearing 

conducted pursuant to ss. 120.569 and 120.57; however, the court 

shall not substitute its judgment for that of the agency as to 

the weight of the evidence on any disputed finding of fact."  

Ch. 96-159, § 35, at 203, Laws of Fla. (codified at 

§ 120.68(7)(b), Fla. Stat.).  This change eliminated any 

implication that agencies have the authority to find facts qua a 

trier of fact. 

 105.  The other relevant amendment, which replaced section 

120.57(1)(b)9. with a substantially reworded section 

120.57(1)(j), took direct aim at the PIFF Doctrine, imposing two 

new restrictions on the authority of agencies to edit 

recommended orders.  One limits agencies to rejecting or 

modifying only conclusions of law "over which [they] ha[ve] 

substantive jurisdiction."  The second provides that 

"[r]ejection or modification of conclusions of law may not form 

the basis for rejection or modification of findings of fact."  

Ch. 96-159, § 19, at 189, Laws of Fla. (currently codified at  

§ 120.57(1)(l), Fla. Stat.).  The latter restriction, alone, is 
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sufficient to overthrow the PIFF Doctrine, which is nothing if 

not a warrant to reject or modify findings of fact based upon 

substituted conclusions of law.   

 106.  Also introduced in chapter 96-159 was a new section 

120.57(1)(e), which provided that "[a]ny agency action that 

determines the substantial interests of a party and that is 

based on an unadopted rule is subject to de novo review by an 

administrative law judge."  Id. at 187.  The Legislature has 

amended this subsection from time to time over the years.  It 

currently states:  "An agency or an administrative law judge may 

not base agency action that determines the substantial interests 

of a party on an unadopted rule or a rule that is an invalid 

exercise of delegated legislative authority."  § 120.57(1)(e), 

Fla. Stat. 

 107.  The undersigned concludes that, regardless of whether 

the PIFF Doctrine was ever consistent with the Florida APA, it 

cannot be squared with today's APA.  Forty years after McDonald 

was decided, the time has come to let go of the PIFF Doctrine, 

which is bad law and should be discarded, once and for all. 

 108.  Before turning to the Recommendation, the undersigned 

wants to acknowledge the recently approved amendment to 

article X of the Florida Constitution, which added a new section 

to the referenced article ("Section 29"), effective January 3, 

2017, that embraces the subject of medical marijuana production, 
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possession, and use.  The limited purpose behind mentioning 

Section 29 here is merely to suggest that the Department appears 

to have been granted constitutional authority that might be 

exercised in fashioning a remedy in this case. 

 109.  Very broadly speaking, Section 29 expands the 

universe of medical conditions for which a qualifying patient 

might lawfully be treated under Florida law with marijuana, 

including but not limited to low-THC cannabis, provided a number 

of other qualifications are also met.  For the production side 

of the medical marijuana economy, Section 29 introduces a new 

type of business operation, the Medical Marijuana Treatment 

Center ("MMTC"), which is defined as: 

an entity that acquires, cultivates, 

possesses, processes (including development 

of related products such as food, tinctures, 

aerosols, oils, or ointments), transfers, 

transports, sells, distributes, dispenses, 

or administers marijuana, products 

containing marijuana, related supplies, or 

educational materials to qualifying patients 

or their caregivers and is registered by the 

Department. 

 

Art. X, § 29(b)(5), Fla. Const.   

 

 110.  As this is being written, it remains to be seen 

whether MMTCs and DOs will coexist in the future as separately 

licensed entities, or whether, as seems more likely, existing DO 

licenses will somehow be converted to, or reissued as, MMTC 

licenses, so that DOs will become MMTCs.  (For what it's worth, 
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the preliminary text of DOH's proposed rule 64-4.012, published 

in a Notice of Development of Proposed Rules, at 43 Florida 

Administrative Register 262 (Jan. 10, 2017), defines MMTC as 

having the same meaning as DO.) 

 111.  Subsections (d) and (e) provide as follows:  

(d)  DUTIES OF THE DEPARTMENT.  The 

Department shall issue reasonable 

regulations necessary for the implementation 

and enforcement of this section.  The 

purpose of the regulations is to ensure the 

availability and safe use of medical 

marijuana by qualifying patients.  It is the 

duty of the Department to promulgate 

regulations in a timely fashion. 

 

(1)  Implementing Regulations.  In order to 

allow the Department sufficient time after 

passage of this section, the following 

regulations shall be promulgated no later 

than six (6) months after the effective date 

of this section: 

 

*     *     * 

 

c.  Procedures for the registration of MMTCs 

that include procedures for the issuance, 

renewal, suspension and revocation of 

registration, and standards to ensure proper 

security, record keeping, testing, labeling, 

inspection, and safety. 

 

*     *     * 

 

 (e) LEGISLATION.  Nothing in this section 

shall limit the legislature from enacting 

laws consistent with this section. 

 

 112.  Insofar as Section 29 bestows specific power on the 

Department to issue reasonable regulations necessary to 

implement Florida's constitutionally mandated medical marijuana 
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program, it appears to be self-executing because the regulation-

making authority is not explicitly made dependent on any 

delegation from the Legislature.  See, e.g., NAACP, Inc. v. Fla. 

Bd. of Regents, 876 So. 2d 636, 639-40 (Fla. 1st DCA 2004).  If 

the Department's regulation-making authority flows directly from 

the constitution, as seems to be the case, then so long as the 

Department is acting within the scope of its constitutional 

authority, it does not need a grant of legislative authority to 

adopt a regulation.  Indeed, so long as DOH acts within the 

scope of its constitutional authority, it is not an "agency" 

subject to the APA disciplines.  See § 120.52(1), Fla. Stat. 

(defining "agency" as meaning designated officers and 

governmental entities, but only "if acting pursuant to powers 

other than those derived from the constitution"); Couchman v. 

Univ. of Cent. Fla., 84 So. 2d 445, 447 (Fla. 5th DCA 2012)("The 

APA applies only to those administrative bodies that come within 

the Act's definition of "agency," and hence when an 

administrative body "is acting pursuant to authority derived 

from Florida's Constitution, the APA does not apply."). 

 113.  Consequently, it is quite possible that regulations 

issued by the Department for the implementation and enforcement 

of Section 29, including those establishing procedures for 

licensing MMTCs, will not be subject to administrative challenge 

under the APA.  NAACP, Inc., 876 So. 2d at 640.  Intriguingly, 
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it is even possible that DOH has the constitutional power to 

issue regulations that trump inconsistent statutes within the 

scope of DOH's regulation-making authority, although that issue 

will not be ripe for judicial resolution unless and until DOH 

issues a regulation that conflicts with a statute, or the 

Legislature enacts a statute that conflicts with a DOH 

regulation.  Cf. Florida Carry, Inc. v. Univ. of N. Fla., 133 

So. 3d 966, 979-80 (Fla. 1st DCA 2013)(Wetherell, J., specially 

concurring).   

 114.  Section 29(d)(2) requires the Department to begin 

licensing MMTCs "no later than nine (9) months after the 

effective date of this section," which was January 3, 2017.  

Thus, the Department has until around October 3, 2017, to start 

this process, but it could start right away.   

 115.  Section 29 does not impose a limit on the number of 

MMTCs that the Department may license.  As of this writing, 

neither DOH nor the Legislature has placed a cap on the number 

of MMTCs that may be licensed to operate in the state of 

Florida. 

 116.  In the absence of legislation capping the number of 

MMTC licenses available for issuance, the Department could 

decide (i) that the existing statutory restrictions on the 

number of DO licenses apply equally to MMTC licenses; (ii) that 

it may issue an unlimited number of MMTC licenses; or (iii) to 
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impose a higher cap on MMTC licenses than currently applies to 

DO licenses.  (Logically, the Department could (iv) cap the 

number of MMTC licenses at less than the number of authorized 

DOs, but that would seem to thwart the manifest objectives of 

Section 29 and thus might not survive a review for 

reasonableness.)  Electing option (ii) or (iii) might open the 

door to granting both POR and 3BF relief in this case.  

 117.  Given that POR and 3BF are indistinguishable in fact 

in terms of comparative qualities, the undersigned recommends 

that the Department consider whether it has the constitutional 

authority to license them both at this juncture and, if it 

believes it has such authority, to consider exercising it.  The 

undersigned recognizes that it is for the Department and the 

Department alone, in the first instance, to determine the scope 

of its constitutional authority, and for the Department to 

decide whether and how to exercise such authority.  Ordinarily, 

the undersigned would not even identify unasked questions of 

constitutional concern, much less suggest that they be 

considered, but this is an exceptionally unusual case involving 

an important new regulatory regime of great public interest, 

governed by a fluid body of law that, as of this writing, 

appears unlikely to solidify for some time. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that: 

1.  The Department of Health consider whether, in the 

exercise of newly acquired constitutional authority, it may 

license both Plants of Ruskin, Inc., and Tornello Landscape 

Corp., d/b/a 3 Boys Farm, as MMTCs; and then consider exercising 

such authority, if thought to exist, because there is no 

meaningful qualitative difference between these applicants, as a 

matter of ultimate fact. 

2.  If the Department chooses not to license both 

applicants as MMTCs, then a final order should be entered 

approving the application of Tornello Landscape Corp., d/b/a 

3 Boys Farm, whose score of 96.12 is the highest, if only by a 

mathematically insignificant margin. 
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DONE AND ENTERED this 23rd day of May, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   

JOHN G. VAN LANINGHAM 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 23rd day of May, 2017. 

 

 

ENDNOTES 

 
1/
  On November 10, 2016, Plants of Ruskin, Inc., filed a motion 

to strike Tornello Landscape Corp.'s Proposed Recommended Order 

because it had been filed a day late, on November 8, 2016.  

While the undersigned does not condone untimely filings, it 

would be unduly harsh to strike a party's proposed recommended 

order for a minor (and undeniably harmless) infraction that 

clearly meant no disrespect for this forum or its rules.  The 

undersigned is certain, moreover, that the attorneys in this 

case, all of whom are highly experienced and preeminent 

practitioners of administrative law, will not mistake leniency 

in this instance for a license to flout future deadlines.  The 

motion, therefore, is hereby denied. 

 
2/
  The dispensing organizations, collectively, are intended to 

be the state's exclusive suppliers of medical cannabis, but they 

may engage in oligopolistic competition. 

 
3/
  Section 381.986(5)(b) divides the state into five regions:  

northwest, northeast, central, southeast, and southwest Florida. 
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4/
  Florida Administrative Code Rule 64-4.002(5) provides that 

applications were due no later than 21 days after the effective 

date of the rule, which became effective June 17, 2015. 

 
5/
  Seven and one-half percent is equal to one-quarter of 30%. 

 
6/
  Three and three-quarters percent is equal to one-quarter of 

15%. 

 
7/
  In practice, the evaluators seem to have ranked and scored 

simultaneously, so that the most preferred southwest regional 

applicant in each Domain was simply "ranked" No. 5.  

 
8/
  The Info-Order, available at https://www.doah.state.fl.us 

/DocDoc/2015/007270/15007270OGEN-090816-08302630.pdf, is 

incorporated herein by reference. 

 
9/
  The margins would be narrower if there were more than five 

applications being reviewed, and wider if there were fewer.  For 

example, with seven applications, the second-ranked applicant in 

a given Domain would receive 86% of the available points (6/7).  

If there were four applications, then second place was worth 

only 75% of the maximum score (3/4). 

 
10/

  In testifying about the Department's scoring system, Mr. Bax 

was clear, forthcoming, and direct, evincing nothing but 

confidence in the soundness of the approach.  His candor 

convinced the undersigned that the Department genuinely believes 

its system will produce reliable results.  Nevertheless, for 

reasons explained in the text, the undersigned is compelled to 

conclude that the Department's system was irrational.  He does 

not conclude, however, nor mean to imply, that the Department's 

personnel were capricious or irrational, or that they conducted 

a pretextual substantive review.  On the contrary, to be clear, 

it is the undersigned's opinion that the evaluators did the best 

they could, in good faith, to discharge the Department's 

extraordinarily demanding duties under section 381.986.  It was 

the methodology that failed, not the other way around. 

 
11/

  The undersigned does not have the benefit of a written legal 

analysis of DOH's contentions because the Department elected to 

file a bare-bones Proposed Recommended Order that obviously was 

not intended to persuade the undersigned or show any cards. 

 
12/

  In practice, cumulative scores probably were not calculated 

until after all of the domanial rankings had been completed.  
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The undersigned is using a narrative license in the example for 

the sake of simplification in making the point. 

 
13/

  Another narrative license is being used here, as A and B 

would not——except by extraordinary coincidence——have the same 

respective cumulative scores of 3.625 and 3.575 based on the 

first 13 Domains if the evaluator awarded points based on 

qualitative assessments. 

 
14/

  To be clear, scoring based on actual relative quality would 

not have changed the evaluators' domanial rankings.  But it 

likely, although not necessarily, would have altered the final 

rank because the aggregate scores would have been different.  We 

cannot know what the evaluators' final rank would have looked 

like, however, in this counterfactual situation. 

 
15/

  If this were a review proceeding, which it is not, the 

undersigned, instead of scoring the applications, would remand 

the case to DOH for that purpose. 

 
16/

  Furthermore, in a two-applicant field, DOH's ranking method 

of assigning points would automatically award half the number of 

points per Domain to the second-ranked applicant as compared to 

the BGD, which would be unjust and unfair. 

 
17/

  Each Factor was scored individually because none is 

separately weighted and collectively they are exclusive.  This 

means that non-Factor criteria cannot be considered, but also 

that no Factor can be treated as more important than another 

within the same Domain.  Scoring every Factor, and only every 

Factor, systematically prevents an evaluator from making either 

mistake.  This is because, in computing an applicant's domanial 

Composite Score, no relative-importance adjustment is made to 

the IPPs awarded for each Factor, ensuring that no separate 

weight is silently attached to any Factor; each Factor receives 

a score so that no Factor is ignored; and no IPPs are awarded 

for non-Factors. 

 
18/

  Strictly speaking, this scale probably cannot be viewed as 

expressing interval data because the difference between, say, 

2 and 3 is perhaps not the same as the difference between 4 and 

5, in view of the uneliminatable subjectivity involved.  The 

undersigned is simply unable to come up with a better 

alternative.  At any rate, to the extent this scale, as a 

technical matter, reflects ordinal data, they are data that more 
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closely resemble interval data than any information previously 

considered in evaluating these applicants. 

 
19/

  The undersigned did not make qualitative judgments regarding 

the applicants' responses to Factors that both agreed were not 

points of preference.  It was necessary to score these 

uncontested Factors, nonetheless, because doing otherwise would 

be tantamount to awarding a score of 0 to them, which in turn 

would give an unfair boost to the applicant with the highest 

Cumulative Score for the Domain.  The undersigned opted to award 

exactly half (2.5) of the maximum IPPs available for each 

uncontested Factor in order to reduce the margin for error, 

given that a higher score would advantage the second-place 

applicant in each Domain, while a lower score would advantage 

the BGD. 

 
20/

  As mentioned previously, however, the applicant is always 

entitled to due process.  If the agency proposes to deny the 

application based upon reasons not raised in the original notice 

of intent, it must issue an amended notice pursuant to section 

120.60(3) affording the applicant a reasonable opportunity to be 

heard.  Thus, in Mata, for example, the court remanded the case 

so that the hearing officer could consider evidence of events 

that had transpired after the final hearing, make additional 

findings of fact based on such evidence, and recommend whether, 

in light of the current facts, the applicant was fit to practice 

medicine.  Id. at 377. 

 
21/

  By "in midproceeding," the court meant "during the free-form 

proceeding leading to preliminary agency action."  The court was 

saying, in other words, that the agency may, by rule, limit an 

applicant's ability to amend his application while that 

application is pending before the agency, and the agency is 

coming to its intended decision.  This point is underscored by 

footnote 14, where the court summarized the agency's rule on the 

amendment of applications, which if applicable to the formal 

hearing would have precluded the hearing officer from admitting 

evidence of contemporaneous factual circumstances.  Id. at 584 

n.14.  As the court proceeded to explain, the agency cannot, by 

rule or otherwise, prohibit an ALJ from receiving evidence the 

APA itself allows. 
 

22/
  The Department assumes further that (i) the ALJ should look 

back to the specific period from July 8 to November 23, 2015, 

and (ii) confine his gaze to the materials filed with DOH during 

that time frame.  None of these assumptions finds any support in 
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the 2016 Amendment other than the one word, was, which the 

Department is asking to bear an awful lot of inferential 

meaning. 

 
23/

  The term "court of competent jurisdiction" literally 

includes circuit courts, but as used in the subsection (2) it 

is almost certainly meant to reference appellate courts only, 

since disappointed applicants have administrative remedies that 

they must exhaust, as a general rule.  In any event, if 

subsection (2) authorizes a DO applicant to sue for a license in 

a civil proceeding, the ensuing trial in circuit court would not 

be a comparative hearing conducted under the auspices of the 

APA, and the action would, presumably, involve substantially 

different issues of fact and law. 

 
24/

  There is always, of course, an end to the period of time 

that can be considered in any final hearing, even if relevant 

evidence of very recent developments is admitted.  But the 

Department simply begs the question by assuming that, as used in 

subsection (2), "was entitled" imposes the temporal 

qualifications:  as of November 2015 and regardless of 

subsequent developments.  The words "was entitled" do not, by 

themselves, prescribe or imply such restrictions. 

 
25/

  Section 120.68(10) should not have been understood as giving 

agencies a warrant to make findings of fact in contravention of 

section 120.57(1)(b)9., which latter established precisely two 

situations in which a fact might correctly be "found by the 

agency."  The first would occur when an agency adopted an HO's 

finding of fact, either out of agreement with the finding or 

because there were no legitimate grounds for rejecting it, 

whereupon such finding would become a "fact found by the 

agency."  The second, when an agency rejected or modified a 

finding, as happened in McDonald.  That second situation, 

however, could occur in accordance with the law only if the 

agency, following section 120.57(1)(b)9., correctly found that 

the HO's discarded finding was not based upon CSE.  

Inexplicably, the McDonald court assumed that all facts found by 

the agency (as opposed to all facts correctly found by the 

agency pursuant to section 120.57(1)(b)9.) were equal in the 

eyes of section 120.68(10), so that fact-findings substituted by 

the agency in place of an HO's contrary findings would be taken 

at face value and be upheld if supported by CSE——notwithstanding 

that the HO's displaced findings were also supported by CSE.   
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 For an example of how the court should have conducted its 

judicial review, read Venetian Shores Home and Property Owners 

v. Ruzakawski, 336 So. 2d 399 (Fla. 3d DCA 1976), a case decided 

nine months before McDonald.  (Venetian Shores is cited——and 

rejected sub silentio——in McDonald, 346 So. 2d at 578.)  There, 

the Third District Court of Appeal reversed a final order 

because "the agency violated [section 120.57(1)(b)9.] in that it 

did 'reject or modify the findings of fact' without 'stat[ing] 

with particularity in the order, that the findings of fact were 

not based upon competent substantial evidence.'"  336 So. 2d at 

401 (emphasis added).  Further, the court's review of the record 

"compel[led it] to hold that there is competent, substantial 

evidence to support the finding of the examiner."  Id.  The 

court concluded: 

 

[T]here is no provision [in the APA] which 

suggests that the agency should make a new 

judgment upon the evidence.  This 

relationship between agency and examiner is 

not new to the law.  The rule long applied 

in chancery matters is that where a master 

is appointed to take the evidence and report 

the same, together with his findings of fact 

and conclusions of law, his findings should 

be approved by the chancellor unless clearly 

erroneous or it appears that the master has 

misconceived the legal effect of the 

evidence. . . .  We do not think that the 

Administrative Procedure Act can be read to 

grant to the head of an agency greater 

powers over an examiner's findings than 

those of a trial judge over the findings of 

a master in chancery. 

 

Id. 

 
26/

  Because the notion that an agency has the power to reverse 

findings only when they are clearly erroneous is false, then a 

true statement is that the agency has the power to reverse 

findings even when they are not clearly erroneous.  (For ease of 

discussion, the undersigned will use the term "legally correct" 

as shorthand for "not reversible under the clearly erroneous 

standard" or simply "not clearly erroneous."  According to 

Universal Camera, therefore, federal agencies have the power to 

reverse not only findings that are clearly erroneous, but also 

findings that are legally correct.)  The clearly erroneous 
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standard of review, moreover, is, if anything, less restrictive 

(i.e., less deferential) than the CSE standard that limits 

Florida agencies' power to reverse HO findings.  That is, it is 

theoretically easier to reverse a finding under the clearly 

erroneous standard.  See Chubb Custom Ins. Co. v. U.T. Invs., 

LLC, 113 So. 3d 1017, 1019 (Fla. 5th DCA 2013)("A trial court's 

finding of fact based on conclusions drawn from undisputed 

evidence is subject to review by the less restrictive 'clearly 

erroneous' standard of review."); Bradley v. Waldrop, 611 So. 2d 

31, 32 (Fla. 1st DCA 1992)(findings reviewed under the clearly 

erroneous standard carry less "conclusiveness" than other 

findings of fact). 

   

It follows that while a finding not based on CSE would 

certainly be clearly erroneous, a clearly erroneous finding 

might, in theory at least, be supported by CSE.  (This latter 

could occur, for example, where a finding is based on some CSE, 

but is contrary to the overwhelming weight of other, conflicting 

CSE.  To illustrate with an extreme example, a finding based on 

the testimony of a drunken felon, which would be supported by 

CSE, might be reversed as clearly erroneous if contrary to the 

accounts of several unimpeachable witnesses and a videotape.)  A 

finding which is legally correct, on the other hand, would 

almost certainly have to be based on CSE because, again, the 

absence of supporting CSE would make the finding clearly 

erroneous.  So, an agency that has the power to reverse even 

findings that are legally correct, as federal agencies do, is 

necessarily empowered to reverse findings based on CSE.  But an 

agency that has the limited power to reverse findings only when 

they are based on CSE, which is all that Florida agencies have, 

arguably cannot reverse a finding that is merely clearly 

erroneous.  Thus, it is conceivable, if admittedly highly 

unlikely in practice, that a Florida agency could be compelled 

to adopt a clearly erroneous finding that is nevertheless based 

on some, albeit weak, CSE, e.g., the drunken felon's testimony. 

 
27/

  In Heifetz v. Department of Business Regulation, 475 So. 2d 

1277, 1281 (Fla. 1st DCA 1985), the First District Court of 

Appeal modified the McDonald standard, stating:  "Factual issues 

susceptible of ordinary methods of proof that are not infused 

with policy considerations are the prerogative of the hearing 

officer as the finder of fact."  With that, the sliding scale of 

factual disputes was discarded.  "[O]rdinary factual issues not 

requiring agency expertise" would henceforth be seen as falling 

exclusively within the HO's "fact-finding discretion."  Id. at 

1282.  The PIFF Doctrine, however, survived, and persisted. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this recommended order.  Any exceptions 

to this recommended order should be filed with the agency that 

will issue the final order in this case. 
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APPENDIX A 

 

  

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

A. Cultivation 

(30%) 

1. Technical Ability 

(25%) 

I.A.1. — 7.50% a.  Experience 

cultivating 

cannabis 

 

   b.  Experience 

cultivating in 

Florida plants 

not native to 

Florida 

 

    c.  Experience 

introducing new 

varieties of 

plants 

 

   d. Regional 

cultivation 

knowledge and 

experience 

 

   e. Experience 

cultivating 

plants for human 

consumption such 

as food or 

medicine products 

 

   f. Experience 

with in-house 

propagation 

 

   g. Experience 

with genetic 

modification or 

breeding 

 

   h. Experience 

using clean 

growing rooms  

 

   i. Knowledge of 

cannabis 

cultivation, 

including: 

i. Proper 

cultivation 

conditions and 

techniques 

    ii. Additives that 

can be used when 

growing cannabis 

    iii. Pests, disease 

and deficiencies 

common for cannabis 

    iv. Production of 

high quality 

product in a short 

time 

   j. Experience 

with tracking 

each plant in a 

harvest 

 

   k. Experience 

with good 

agricultural 

practices 

 

   l. Experience 

with good 

handling 

practices 

 

   m. Experience 

with recalls 
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ii 

 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

   

 

 

 

 

 

 

 

n. Any awards, 

recognition, or 

certifications 

received for 

relevant 

expertise 

 

A. Cultivation 

(30%) 

2. Infrastructure (25%) II.A.2. — 

7.50% 

a. Vehicles that 

will be used to 

transport product 

among 

cultivating, 

processing, and 

dispensing 

facilities 

 

   b. Communication 

systems 

 

   c. Methods of 

mitigating odors 

if applicable 

 

A. Cultivation 

(30%) 

3. Premises, Resources, 

Personnel (25%) 

III.A.3. — 

7.50% 

a. Location of 

all properties 

Applicant 

proposes to 

utilize to 

cultivate low-THC 

cannabis, 

including 

ownership 

information for 

the properties 

and any lease 

terms if 

applicable: 

i. For any property 

that is leased by 

the Applicant, 

include 

documentation that 

the property owner 

consents to the use 

of the property for 

the purposes of 

cultivation of low-

THC cannabis and 

documentation that 

the mortgagor or 

lienholder has been 

given notice of the 

use of the property 

for the purpose of 

cultivation of low-

THC cannabis 

    ii. For any 

property owned by 

the Applicant but 

subject to a 

mortgage or lien, 

include 

documentation that 

the mortgagor or 

lienholder has been 

notified of the use 

of the property for 

the purpose of 

cultivation of low-

THC cannabis 

   b. Compliance 

with local 

regulations 

regarding 

sanitation and 

waste disposal 

 

   c. The ability to 

obtain zoning 

approval 
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iii 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

   d. Sketch or 

other 

illustration 

approximating the 

property 

boundaries, land 

topography, 

vegetation, 

proposed and/or 

existing 

structures, 

easements, wells, 

and roadways for 

each cultivation 

property proposed 

 

   e. Description of 

the areas 

proposed for the 

cultivation of 

low-THC cannabis, 

including the 

following: 

i. Capacity, in 

square feet of 

growing area 

    ii. Cultivation 

environment, e.g., 

greenhouse, clean 

room, aseptic, et 

cetera 

    iii. Irrigation 

system(s) 

    [iv.] Environmental 

control system(s). 

   f. A description 

of the ability or 

plan to expand 

any of the areas 

proposed for 

cultivating low-

THC cannabis 

 

   g. Back-up 

systems for all 

cultivation 

systems 

 

   h. A description 

of one or more 

strains of low-

THC cannabis the 

applicant intends 

to cultivate 

 

   i. Access to 

water resources 

that allow for 

sufficient 

irrigation 

 

   j. A list of 

current and 

proposed staffing 

for cultivation, 

including: 

i. Position, duties 

and 

responsibilities 

    ii. Resume 

    iii. Professional 

licensure 

disciplinary action 

in all 

jurisdictions 
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iv 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

   k. An 

organizational 

chart 

illustrating the 

supervisory 

structure of the 

cultivation 

function of the 

proposed 

Dispensing 

Organization 

 

   l. Plans and 

procedures for 

loss of key 

personnel 

 

   m. Plans and 

procedures for 

complying with 

OSHA regulations 

for workplace 

safety 

 

A. Cultivation 

(30%) 

4. Accountability (25%) IV.A.4. — 

7.50% 

a. Floor plan of 

each cultivation 

facility or 

proposed floor 

plans for 

proposed 

cultivation 

facilities, 

including the 

following: 

i. Locking options 

for each means of 

ingress and egress 

    ii. Alarm systems 

    iii. Video 

surveillance 

    iv. Name and 

function of each 

room; 

    v. Layout and 

dimensions of each 

room 

   b. Storage, 

including the 

following: 

 

i. Safes 

    ii. Vaults 

    iii. Climate 

control 

   c. Diversion and 

trafficking 

prevention 

procedures 

 

   d. A facility 

emergency 

management plan 

 

   e. System for 

tracking low-THC 

source plant 

material 

throughout 

cultivation 

 

   f. Inventory 

control system 

for low-THC 

cannabis 

 

   g. Policies and 

procedures for 

recordkeeping 
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v 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

   h. Methods of 

screening and 

monitoring 

employees 

 

   i. Personnel 

qualifications 

and experience 

with chain of 

custody or other 

tracking 

mechanisms 

 

   j. Personnel 

reserved solely 

for inventory 

control purposes 

 

   k. Personnel 

reserved solely 

for security 

purposes 

 

   l. Waste disposal 

plan 

 

   m. Access to 

specialized 

resources or 

expertise 

regarding data 

collection, 

security, and 

tracking 

 

B. Processing 

(30%) 

1. Technical Ability 

(25%) 

V.B.1. — 

7.50% 

a. Experience 

with good 

manufacturing 

practices 

 

   b. Experience 

with analytical, 

organic 

chemistry, and 

micro-biology 

 

   c. Experience 

with analytical 

laboratory 

methods 

 

   d. Experience 

with analytical 

laboratory 

quality control, 

including 

maintaining a 

chain of custody 

 

   e. Knowledge of 

and experience 

with cannabis 

extraction 

techniques 

 

   f. Knowledge of 

cannabis routes 

of administration 

 

   g. Experience 

with recalls 

 

   h. Knowledge of 

and experience 

with producing 

cannabis products 
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vi 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

   i. Any awards, 

recognition or 

certifications 

received for 

relevant 

expertise 

 

B. Processing 

(30%) 

2. Infrastructure (25%) VI.B.2. — 

7.50% 

a. Vehicles that 

will be used to 

transport product 

among 

cultivating, 

processing, and 

dispensing 

facilities 

 

   b. Communication 

systems 

 

   c. Methods of 

mitigating odors 

if applicable 

 

B. Processing 

(30%) 

3. Premises, Resources, 

Personnel (25%) 

VII.B.3. — 

7.50% 

a. Location of 

all properties 

Applicant 

proposes to 

utilize to 

process low-THC 

cannabis and 

Derivative 

Products, 

including 

ownership 

information for 

the properties 

and any lease 

terms if 

applicable: 

i. For any property 

that is leased by 

the Applicant, 

include 

documentation that 

the property owner 

consents to the use 

of the property for 

the purposes of 

processing of low-

THC cannabis and 

Derivative Products 

and documentation 

that the mortgagor 

or lienholder has 

been given notice 

of the use of the 

property for the 

purposes of 

processing of low-

THC cannabis and 

Derivative Products 

    ii. For any 

property owned by 

the Applicant but 

subject to a 

mortgage or lien, 

include 

documentation that 

the mortgagor or 

lienholder has been 

notified of the use 

of the property for 

the purposes of 

processing of low-

THC cannabis and 

Derivative Products 

   b. Compliance 

with local 

regulations 

regarding 

sanitation and 

waste disposal 

 

   c. The ability to 

obtain zoning 

approval 
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vii 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

   d. Sketch or 

other 

illustration 

approximating the 

property 

boundaries, land 

topography, 

vegetation, 

proposed and/or 

existing 

structures, 

easements, wells, 

and roadways for 

each processing 

property proposed 

 

   e. A description 

of the ability or 

plan to expand 

any of the areas 

proposed for 

processing low-

THC cannabis 

 

   f. Back-up 

systems for all 

processing 

systems 

 

   g. Description of 

the areas 

proposed for the 

processing of 

Derivative 

Products, 

including the 

following: 

i. Extraction 

equipment and 

location 

    ii. Concentration 

equipment and 

location 

    iii. Access to 

sufficient potable 

water and hot water 

    iv. Analytical 

equipment, 

including 

separators and 

detectors, and 

location 

    v. Safety equipment 

and facilities and 

location  

    vi. Computer 

systems and 

software 

    vii. Ventilation 

and exhaust system 

   h.  A list of 

current and 

proposed 

staffing, 

including: 

i. Position, duties 

and 

responsibilities 

    ii.  Resume 

    iii.  Professional 

licensure 

disciplinary action 

in all 

jurisdictions 
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viii 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

   i. An 

organizational 

chart 

illustrating the 

supervisory 

structure of the 

processing 

function of the 

proposed 

Dispensing 

Organization 

 

   j. Plans and 

procedures for 

loss of key 

personnel 

 

   k. Plans and 

procedures for 

complying with 

OSHA regulations 

for workplace 

safety 

 

   l. 

Relationship(s) 

with an 

independent 

laboratory(ies) 

with cannabis 

testing protocols 

and methods 

 

B. Processing 

(30%) 

4. Accountability (25%) VIII.B.4. — 

7.50% 

a. Floor plan of 

each cultivation 

facility or 

proposed floor 

plans for 

proposed 

processing 

facilities, 

including the 

following: 

i. Locking options 

for each means of 

ingress and egress 

    ii. Alarm systems 

    iii. Video 

surveillance 

    iv. Name and 

function of each 

room 

    v. Layout and 

dimensions of each 

room 

   b. Storage, 

including the 

following: 

i. Safes 

    ii.  Vaults 

    iii.  Climate 

control 

   c. Diversion and 

trafficking 

prevention 

procedures for 

the processing 

facilities 

 

   d. A facility 

emergency 

management plan 

for the 

processing 

facilities 
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ix 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

   e. System for 

tracking low-THC 

source plant 

material 

throughout 

processing 

 

   f. Inventory 

control system 

for low-THC 

cannabis and 

Derivative 

Products 

 

   g. Policies and 

procedures for 

recordkeeping 

 

   h. Vehicle 

tracking systems 

 

 

   i. Vehicle 

security systems 

 

   j. Methods of 

screening and 

monitoring 

employees 

 

   k. Personnel 

qualifications 

and experience 

with chain of 

custody or other 

tracking 

mechanisms 

 

   l. Personnel 

reserved solely 

for inventory 

control purposes 

 

   m. Personnel 

reserved solely 

for security 

purposes; 

 

 

   n. Waste disposal 

plan 

 

   o. Access to 

specialized 

resources or 

expertise 

regarding data 

collection, 

security, and 

tracking 

 

C. Dispensing 

(15%) 

1. Technical Ability 

(25%) 

IX.C.1. — 

3.75% 

a. Experience 

interacting with 

patients 

 

   b. Experience 

with handling 

confidential 

information 

 

   c. A marketing 

plan 

 

   d. Experience 

gathering and 

managing data, 

i.e. data on 

patient reactions 

to products 

dispensed 

 

   e. Experience 

with recalls 
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x 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

   f. Knowledge of 

cannabis routes 

of administration 

 

   g. Training 

programs for 

employees 

addressing: 

i. The Health 

Insurance 

Portability and 

Accountability Act 

(HIPAA); 

 

    ii. Patient 

education 

    iii. Compliance 

    iv. Patient 

counseling 

    v. Data collection 

   h. Any awards, 

recognition or 

certifications 

received for 

relevant 

expertise 

 

C. Dispensing 

(15%) 

2. Infrastructure (25%) X.C.2. — 

3.75% 

a. A map showing 

the location of 

the applicant's 

proposed  

dispensing 

facilities  

 

   b. A sketch or 

other 

illustration of 

the actual or 

proposed 

dispensing 

locations showing 

streets; property 

lines; buildings; 

parking areas; 

outdoor areas, if 

applicable; 

fences; security 

features; fire 

hydrants, if 

applicable; and 

access to water 

and sanitation 

systems 

 

   c. A floor plan 

of the actual or 

proposed building 

or buildings 

where dispensing 

activities will 

occur showing: 

i. Areas designed 

to protect patient 

privacy 

 

    ii. Areas designed 

for retail sales 

   d. A HIPAA 

compliant 

computer network 

utilized by all 

facilities 

 

   e. Vehicles that 

will be used to 

transport product 

among 

cultivating, 

processing, and 

dispensing 

facilities 
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xi 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

   f. Communication 

systems 

 

   g. Hours of 

operation of each 

dispensing 

facility 

 

   h. Methods of 

mitigating odors 

if applicable 

 

C. Dispensing 

(15%) 

3. Premises, Resources, 

Personnel (25%) 

XI.C.3. — 

3.75% 

a. Location of 

all properties 

Applicant 

proposes to 

utilize to 

dispense 

Derivative 

Products, 

including 

ownership 

information for 

the properties 

and any lease 

terms if 

applicable: 

i. For any property 

that is leased by 

the Applicant, 

include 

documentation that 

the property owner 

consents to the use 

of the property for 

the purposes of 

dispensing of 

Derivative Products 

and documentation 

that the mortgagor 

or lienholder has 

been given notice 

of the use of the 

property for the 

purposes of 

dispensing of 

Derivative Products 

    ii. For any 

property owned by 

the Applicant but 

subject to a 

mortgage or lien, 

include 

documentation that 

the mortgagor or 

lienholder has been 

notified of the use 

of the property for 

the purposes of 

dispensing of 

Derivative Products 

   b. Compliance 

with local 

regulations 

regarding 

sanitation and 

waste disposal 

 

   c. The ability to 

obtain zoning 

approval 

 

   d. Sketch or 

other 

illustration 

approximating the 

dispensing 

property 

boundaries, land 

topography, 

vegetation, 

proposed and/or 

existing 

structures, 

easements, wells, 

and roadways for 

each property 

proposed 
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xii 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

   e. A description 

of the ability or 

plan to expand 

any of the areas 

proposed for 

dispensing 

Derivative 

Products 

 

   f. Description of 

the methods 

proposed for the 

dispensing of 

Derivative 

Products, 

including the 

following: 

i. Accessibility of 

dispensing 

facilities, e.g., 

centrally located 

to several 

populated areas, 

located on a main 

roadway, not in a 

high crime area, et 

cetera 

    ii. Proximity of 

dispensing 

facilities to 

patient populations 

    iii. Alternative 

dispensing, e.g. 

delivery 

   g. A list of 

current and 

proposed 

dispensing 

staffing, 

including: 

i. Position, duties 

and 

responsibilities; 

 

    ii. Resume 

    iii. Professional 

licensure 

disciplinary action 

in all 

jurisdictions 

   h. An 

organizational 

chart 

illustrating the 

supervisory 

structure of the 

dispensing 

function of the 

proposed 

Dispensing 

Organization 

 

   i. Plans and 

procedures for 

loss of key 

personnel 

 

   j. Plans and 

procedures for 

complying with 

OSHA regulations 

for workplace 

safety 

 

C. Dispensing 

(15%) 

4. Accountability (25%) XII.C.4. — 

3.75% 

a. Floor plan of 

each facility or 

proposed floor 

plans for 

proposed 

dispensing 

facilities, 

including the 

following: 

 

i. Locking options 

for each means of 

ingress and egress 
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xiii 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

    ii. Alarm systems 

    iii. Video 

surveillance 

    iv. Name and 

function of each 

room 

    v. Layout and 

dimensions of each 

room 

   b. Storage, 

including the 

following: 

i. Safes 

    ii. Vaults 

    iii. Climate 

control 

   c. Diversion and 

trafficking 

prevention 

procedures for 

the dispensing 

facilities 

 

   d. A facility 

emergency 

management plan 

for the 

dispensing 

facilities 

 

   e. System for 

tracking 

Derivative 

Products 

throughout 

dispensing 

 

   f. Inventory 

control system 

for Derivative 

Products 

 

   g. Policies and 

procedures for 

recordkeeping 

 

   h. Methods of 

screening and 

monitoring 

employees 

 

   i. Personnel 

qualifications 

and experience 

with chain of 

custody or other 

tracking 

mechanisms 

 

   j. Personnel 

reserved solely 

for inventory 

control purposes 

 

   k. Personnel 

reserved solely 

for security 

purposes 
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xiv 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

l. Plans for the 

recall of any 

Derivative 

Products that 

have a reasonable 

probability of 

causing adverse 

health 

consequences 

based on a 

testing result, 

bad patient 

reaction, or 

other reason 

 

   m. Access to 

specialized 

resources or 

expertise 

regarding data 

collection, 

security, and 

tracking 

 

D. Medical 

Director (5%) 

 XIII.D — 5.00% a. Specialty 

area, if any 

 

   b. Experience 

with epileptic 

patients 

 

   c. Experience 

with cancer 

patients 

 

   d. Experience 

with patients 

with severe 

seizures or 

muscle spasms 

 

   e. Knowledge of 

the use of low-

THC cannabis for 

treatment of 

cancer or 

physical medical 

conditions that 

chronically 

produce symptoms 

of seizures or 

severe and 

persistent muscle 

spasms 

 

   f. Knowledge of 

good 

manufacturing 

practices 

 

   g. Knowledge of 

analytical and 

organic chemistry 

 

   h. Knowledge of 

analytical 

laboratory 

methods 

 

   i. Knowledge of 

analytical 

laboratory 

quality control, 

including 

maintaining a 

chain of custody 
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xv 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

   j. Knowledge of 

and experience 

with CBD/low-THC 

extraction 

techniques 

 

   k. Knowledge of 

CBD/low-THC 

routes of 

administration 

 

 

 

 

   l. Experience in 

or knowledge of 

clinical trials 

or observational 

studies 

 

   m. Knowledge of 

and experience 

with producing 

CBD/low-THC 

products 

 

   n. Experience 

with or knowledge 

of botanical 

medicines 

 

   o. Experience 

with dispensing 

medications 

 

   p. Description of 

how the medical 

director will 

supervise the 

activities of the 

Dispensing 

Organization 

 

   q. Description of 

how the 

Dispensing 

Organization will 

ensure it has a 

medical director 

at all times 

 

E. Financials  XIV.E — 20% a. Certified 

Financials issued 

within the 

immediately 

preceding 12 

months 

 

   b. Applicant's 

corporate 

structure 

 

   c. All owners of 

the Applicant 

 

   d. All 

individuals and 

entities that can 

exercise control 

of the Applicant 

 

   e. All 

individuals and 

entities that 

share in the 

profits and 

losses of the 

Applicant 
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xvi 

 

MAIN TOPIC 

(Weight) 

SUBTOPIC (Weight) DOMAIN — 

WEIGHT 

FACTOR SUBFACTOR 

    

   f. All 

subsidiaries of 

the Applicant 

 

   g. Any other 

individuals or 

entities for 

which the 

Applicant is 

financially 

responsible 

 

   h. Assets of the 

Applicant and 

Applicant's 

subsidiaries 

 

   i. Liabilities of 

the Applicant and 

Applicant's 

subsidiaries 

 

   j. Any pending 

lawsuits to which 

the Applicant is 

a party 

 

   k. Any lawsuits 

within the past 7 

years to which 

the Applicant was 

a party 

 

   l. All financial 

obligations of 

Applicant that 

are not listed as 

a "liability" in 

the 

Certified 

Financials 

 

   m. A projected 

two year budget 

for the 

Dispensing 

Organization 

 

   n. Specific 

reference to 

sufficient assets 

available to 

support the 

Dispensing 

Organization 

activities. 
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APPENDIX B 

DOMAIN  FACTOR POR 3BF 

I. A. Cultivation  1. Technical 

Ability — 7.50% 

a.  Experience 

cultivating cannabis 
4 3 

  b.  Experience 

cultivating in 

Florida plants not 

native to Florida 

2 4 

   c.  Experience 

introducing new 

varieties of plants 

2 2 

  d. Regional 

cultivation knowledge 

and experience 

3 3 

  e. Experience 

cultivating plants 

for human consumption 

such as food or 

medicine products 

3 3 

  f. Experience with 

in-house propagation 
4 4 

  g. Experience with 

genetic modification 

or breeding 

4 4 

  h. Experience using 

clean growing rooms  
2 3 

  i. Knowledge of 

cannabis cultivation 
3 3 

     
     
     
  j. Experience with 

tracking each plant 

in a harvest 

3 3 

  k. Experience with 

good agricultural 

practices 

3 4 

  l. Experience with 

good handling 

practices 

3 4 

  m. Experience with 

recalls 
2 2 

  n. Any awards, 

recognition, or 

certifications 

received for relevant 

expertise 

2 4 

 Composite Score (IPPs)  40 46 
 Scaled Percentage  87% 100% 
 Domanial Score (RQPs)  6.53 7.50 
II. A. Cultivation 2. Infrastructure — 

7.50% 
a. Vehicles that will 

be used to transport 

product among 

cultivating, 

processing, and 

dispensing facilities 

NC NC 

   

  b. Communication 

systems 
NC NC 
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ii 

 

DOMAIN  FACTOR POR 3BF 

  c. Methods of 

mitigating odors if 

applicable 

3 2 

 Composite Score (IPPs)  8 7 
 Scaled Percentage  100% 88% 
 Domanial Score (RQPs)  7.50 6.60 
III. A. 

Cultivation  

3. Premises, 

Resources, 

Personnel — 7.50% 

a. Location of all 

properties Applicant 

proposes to utilize 

to cultivate low-THC 

cannabis, including 

ownership information 

for the properties 

and any lease terms 

if applicable 

NC NC 

     
  b. Compliance with 

local regulations 

regarding sanitation 

and waste disposal 

1 2 

  c. The ability to 

obtain zoning 

approval 

NC NC 

  d. Sketch or other 

illustration 

approximating the 

property boundaries, 

land topography, 

vegetation, proposed 

and/or existing 

structures, 

easements, wells, and 

roadways for each 

cultivation property 

proposed 

NC NC 

  e. Description of the 

areas proposed for 

the cultivation of 

low-THC cannabis 

3 3 

     
     
     
  f. A description of 

the ability or plan 

to expand any of the 

areas proposed for 

cultivating low-THC 

cannabis 

NC NC 

  g. Back-up systems 

for all cultivation 

systems 

2 4 

  h. A description of 

one or more strains 

of low-THC cannabis 

the applicant intends 

to cultivate 

1 3 

  i. Access to water 

resources that allow 

for sufficient 

irrigation 

3 3 

  j. A list of current 

and proposed staffing 

for cultivation 

3 3 
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iii 

 

DOMAIN  FACTOR POR 3BF 

  k. An organizational 

chart illustrating 

the supervisory 

structure of the 

cultivation function 

of the proposed 

Dispensing 

Organization 

3 3 

  l. Plans and 

procedures for loss 

of key personnel 

NC NC 

  m. Plans and 

procedures for 

complying with OSHA 

regulations for 

workplace safety 

3 2 

 Composite Score (IPPs)  31.50 35.50 
 Scaled Percentage  89% 100% 
 Domanial Score (RQPs)  6.68 7.50 
IV. A. Cultivation 4. Accountability — 

7.50% 

a. Floor plan of each 

cultivation facility 

or proposed floor 

plans for proposed 

cultivation 

facilities, including 

the following: 

NC NC 

     
     
     
     
  b. Storage, including 

the following: 

 

NC NC 

     
     
  c. Diversion and 

trafficking 

prevention procedures 

NC NC 

  d. A facility 

emergency management 

plan 

3 3 

  e. System for 

tracking low-THC 

source plant material 

throughout 

cultivation 

3 3 

  f. Inventory control 

system for low-THC 

cannabis 

2 2 

  g. Policies and 

procedures for 

recordkeeping 

NC NC 

  h. Methods of 

screening and 

monitoring employees 

NC NC 

  i. Personnel 

qualifications and 

experience with chain 

of custody or other 

tracking mechanisms 

NC NC 

  j. Personnel reserved 

solely for inventory 

control purposes 

NC NC 

393



iv 

 

DOMAIN  FACTOR POR 3BF 

  k. Personnel reserved 

solely for security 

purposes 

3 2 

  l. Waste disposal 

plan 
NC NC 

  m. Access to 

specialized resources 

or expertise 

regarding data 

collection, security, 

and tracking 

NC NC 

 Composite Score (IPPs)  33.50 32.50 
 Scaled Percentage  100% 97% 
 Domanial Score (RQPs)  7.50 7.28  
V. B. Processing 1. Technical 

Ability — 7.50% 

a. Experience with 

good manufacturing 

practices 

2 2 

  b. Experience with 

analytical, organic 

chemistry, and micro-

biology 

2 4 

  c. Experience with 

analytical laboratory 

methods 

3 4 

  d. Experience with 

analytical laboratory 

quality control, 

including maintaining 

a chain of custody 

3 4 

  e. Knowledge of and 

experience with 

cannabis extraction 

techniques 

3 1 

  f. Knowledge of 

cannabis routes of 

administration 

3 3 

  g. Experience with 

recalls 
2 2 

  h. Knowledge of and 

experience with 

producing cannabis 

products 

1 1 

  i. Any awards, 

recognition or 

certifications 

received for relevant 

expertise 

0 3 

 Composite Score (IPPs)  19 24 
 Scaled Percentage  79% 100% 
 Domanial Score (RQPs)  5.93 7.50 
VI. B. Processing 2. Infrastructure — 

7.50% 

a. Vehicles that will 

be used to transport 

product among 

cultivating, 

processing, and 

dispensing facilities 

NC NC 

  b. Communication 

systems 
NC NC 

  c. Methods of 

mitigating odors if 

applicable 

NC NC 

 Composite Score (IPPs)  7.50 7.50 
 Scaled Percentage  100% 100% 
 Domanial Score (RQPs)  7.50 7.50 
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v 

 

DOMAIN  FACTOR POR 3BF 

VII. B. Processing  3. Premises, 

Resources, 

Personnel — 7.50% 

a. Location of all 

properties Applicant 

proposes to utilize 

to process low-THC 

cannabis and 

Derivative Products, 

including ownership 

information for the 

properties and any 

lease terms if 

applicable: 

NC NC 

     
  b. Compliance with 

local regulations 

regarding sanitation 

and waste disposal 

1 2 

  c. The ability to 

obtain zoning 

approval 

NC NC 

  d. Sketch or other 

illustration 

approximating the 

property boundaries, 

land topography, 

vegetation, proposed 

and/or existing 

structures, 

easements, wells, and 

roadways for each 

processing property 

proposed 

NC NC 

  e. A description of 

the ability or plan 

to expand any of the 

areas proposed for 

processing low-THC 

cannabis 

NC NC 

  f. Back-up systems 

for all processing 

systems 

2 4 

  g. Description of the 

areas proposed for 

the processing of 

Derivative Products, 

including the 

following: 

NC NC 

     
     
     
     
     
     
  h.  A list of current 

and proposed 

staffing, including: 

3 3 

     
     
  i. An organizational 

chart illustrating 

the supervisory 

structure of the 

processing function 

of the proposed 

Dispensing 

Organization 

3 3 
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vi 

 

DOMAIN  FACTOR POR 3BF 

  j. Plans and 

procedures for loss 

of key personnel 

NC NC 

  k. Plans and 

procedures for 

complying with OSHA 

regulations for 

workplace safety 

3 2 

  l. Relationship(s) 

with an independent 

laboratory(ies) with 

cannabis testing 

protocols and methods 

0 1 

 Composite Score (IPPs)  27 30 
 Scaled Percentage  90% 100% 
 Domanial Score (RQPs)  6.75 7.50 
VIII. B. 

Processing 

4. Accountability — 

7.50% 

a. Floor plan of each 

cultivation facility 

or proposed floor 

plans for proposed 

processing 

facilities, including 

the following: 

NC NC 

  

     
     
     
     
  b. Storage, including 

the following: 
NC NC 

     
     
  c. Diversion and 

trafficking 

prevention procedures 

for the processing 

facilities 

NC NC 

  d. A facility 

emergency management 

plan for the 

processing facilities 

 

 

3 3 

  e. System for 

tracking low-THC 

source plant material 

throughout processing 

3 3 

  f. Inventory control 

system for low-THC 

cannabis and 

Derivative Products 

2 2 

  g. Policies and 

procedures for 

recordkeeping 

NC NC 

  h. Vehicle tracking 

systems 

 

NC NC 

  i. Vehicle security 

systems 
NC NC 

  j. Methods of 

screening and 

monitoring employees 

 

 

NC NC 
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vii 

 

DOMAIN  FACTOR POR 3BF 

  k. Personnel  3 3 
  qualifications and 

experience with chain 

of custody or other 

tracking mechanisms 

  l. Personnel reserved 

solely for inventory 

control purposes 

NC NC 

  m. Personnel reserved 

solely for security 

purposes; 

 

3 2 

  n. Waste disposal 

plan 
NC NC 

  o. Access to 

specialized resources 

or expertise 

regarding data 

collection, security, 

and tracking 

NC NC 

 Composite Score (IPPs)  39 38 
 Scaled Percentage  100% 97% 
 Domanial Score (RQPs)  7.50 7.28 
IX. C. Dispensing 1. Technical 

Ability — 3.75% 

a. Experience 

interacting with 

patients 

4 4 

  b. Experience with 

handling confidential 

information 

NC NC 

  c. A marketing plan 

 

 

3 3 

  d. Experience 

gathering and 

managing data, i.e. 

data on patient 

reactions to products 

dispensed 

NC NC 

  e. Experience with 

recalls 
2 2 

  f. Knowledge of 

cannabis routes of 

administration 

3 3 

  g. Training programs 

for employees 
3 3 

     
     

   
  h. Any awards, 

recognition or 

certifications 

received for relevant 

expertise. 

2 0 

     
     
 Composite Score (IPPs)  22 20 
 Scaled Percentage  100% 91% 
 Domanial Score (RQPs)  3.75 3.41 
X. C. Dispensing 2. Infrastructure — 

3.75% 

a. A map showing the 

location of the 

applicant's proposed  

dispensing facilities 

  

NC NC 
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viii 

 

DOMAIN  FACTOR POR 3BF 

  b. A sketch or other 

illustration of the 

actual or proposed 

dispensing locations 

showing streets; 

property lines; 

buildings; parking 

areas; outdoor areas, 

if applicable; 

fences; security 

features; fire 

hydrants, if 

applicable; and 

access to water and 

sanitation systems 

NC NC 

  c. A floor plan of 

the actual or 

proposed building or 

buildings where 

dispensing activities 

will occur showing: 

NC NC 

     
  d. A HIPAA compliant 

computer network 

utilized by all 

facilities 

3 3 

  e. Vehicles that will 

be used to transport 

product among 

cultivating, 

processing, and 

dispensing facilities 

 

NC NC 

  f. Communication 

systems 
NC NC 

  g. Hours of operation 

of each dispensing 

facility 

NC NC 

  h. Methods of 

mitigating odors if 

applicable 

NC NC 

 Composite Score (IPPs)  20.50 20.50 
 Scaled Percentage  100% 100% 
 Domanial Score (RQPs)  3.75 3.75 
XI. C. Dispensing 3. Premises, 

Resources, 

Personnel — 3.75% 

a. Location of all 

properties Applicant 

proposes to utilize 

to dispense 

Derivative Products, 

including ownership 

information for the 

properties and any 

lease terms if 

applicable: 

NC NC 

     
  b. Compliance with 

local regulations 

regarding sanitation 

and waste disposal 

2 2 

  c. The ability to 

obtain zoning 

approval 

 

 

 

 

3 2 
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ix 

 

DOMAIN  FACTOR POR 3BF 

  d. Sketch or other 

illustration 

approximating the 

dispensing property 

boundaries, land 

topography, 

vegetation, proposed 

and/or existing 

structures, 

easements, wells, and 

roadways for each 

property proposed 

NC NC 

  e. A description of 

the ability or plan 

to expand any of the 

areas proposed for 

dispensing Derivative 

Products 

NC NC 

  f. Description of the 

methods proposed for 

the dispensing of 

Derivative 

Products, including 

the following: 

3 3 

     
     
  g. A list of current 

and proposed 

dispensing staffing, 

including: 

3 3 

     
     
  h. An organizational 

chart illustrating 

the supervisory 

structure of the 

dispensing function 

of the proposed 

Dispensing 

Organization 

3 3 

  i. Plans and 

procedures for loss 

of key personnel 

NC NC 

  j. Plans and 

procedures for 

complying with OSHA 

regulations for 

workplace safety 

3 2 

 Composite Score (IPPs)  27 25 
 Scaled Percentage  100% 93% 
 Domanial Score (RQPs)  3.75 3.49 
XII. C. Dispensing 4. Accountability — 

3.75% 

a. Floor plan of each 

facility or proposed 

floor plans for 

proposed dispensing 

facilities, including 

the following: 

 

NC NC 

  b. Storage, including 

the following: 
  

   NC NC 
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x 

 

DOMAIN  FACTOR POR 3BF 

  c. Diversion and 

trafficking 

prevention procedures 

for the dispensing 

facilities 

NC NC 

  d. A facility 

emergency management 

plan for the 

dispensing facilities 

3 3 

  e. System for 

tracking Derivative 

Products throughout 

dispensing 

3 3 

  f. Inventory control 

system for Derivative 

Products 

2 2 

  g. Policies and 

procedures for 

recordkeeping 

NC NC 

  h. Methods of 

screening and 

monitoring employees 

NC NC 

  i. Personnel 

qualifications and 

experience with chain 

of custody or other 

tracking mechanisms 

3 3 

  j. Personnel reserved 

solely for inventory 

control purposes 

NC NC 

  k. Personnel reserved 

solely for security 

purposes 

  

   

 

 

 

 

 

 

 

 

3 2 

l. Plans for the 

recall of any 

Derivative Products 

that have a 

reasonable 

probability of 

causing adverse 

health consequences 

based on a testing 

result, bad patient 

reaction, or other 

reason 

3 2 

  

  m. Access to 

specialized resources 

or expertise 

regarding data 

collection, security, 

and tracking 

NC NC 

 Composite Score (IPPs)  34.50 32.50 
 Scaled Percentage  100% 94% 
 Domanial Score (RQPs)  3.75 3.53 
XIII. D. Medical 

Director — 5% 
 a. Specialty area, if 

any 
4 4 

  b. Experience with 

epileptic patients 
3 3 
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xi 

 

DOMAIN  FACTOR POR 3BF 

  c. Experience with 

cancer patients 
3 2 

  d. Experience with 

patients with severe 

seizures or muscle 

spasms 

3 3 

  e. Knowledge of the 

use of low-THC 

cannabis for 

treatment of cancer 

or physical medical 

conditions that 

chronically produce 

symptoms of seizures 

or severe and 

persistent muscle 

spasms 

3 5 

  f. Knowledge of good 

manufacturing 

practices 

2 2 

  g. Knowledge of 

analytical and 

organic chemistry 

2 4 

  h. Knowledge of 

analytical laboratory 

methods 

3 4 

  i. Knowledge of 

analytical laboratory 

quality control, 

including maintaining 

a chain of custody 

 

 

3 4 

  j. Knowledge of and 

experience with 

CBD/low-THC 

extraction techniques 

1 1 

  k. Knowledge of 

CBD/low-THC routes of 

administration 

 

 

 

3 3 

  l. Experience in or 

knowledge of clinical 

trials or 

observational studies 

4 4 

  m. Knowledge of and 

experience with 

producing CBD/low-THC 

products 

 

1 1 

  n. Experience with or 

knowledge of 

botanical medicines 

3 3 
  

  o. Experience with 

dispensing 

medications 

4 3 

  p. Description of how 

the medical director 

will supervise the 

activities of the 

Dispensing 

Organization 

 

 

 

 

 

3 2 
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xii 

 

DOMAIN  FACTOR POR 3BF 

  q. Description of how 

the Dispensing 

Organization will 

ensure it has a 

medical director at 

all times 

2 2 

 Composite Score (IPPs)  47 50 
 Scaled Percentage  94% 100% 
 Domanial Score (RQPs)  4.70 5.00 
XIV. E. Financials 

— 20% 

 a. Certified 

Financials issued 

within the 

immediately preceding 

12 months 

3 2 

  b. Applicant's 

corporate structure 
NC NC 

  c. All owners of the 

Applicant 
NC NC 

  d. All individuals 

and entities that can 

exercise control of 

the Applicant 

NC NC 

  e. All individuals 

and entities that 

share in the profits 

and losses of the 

Applicant 

NC NC 

   NC NC 
  f. All subsidiaries 

of the Applicant 
  

  g. Any other 

individuals or 

entities for which 

the Applicant is 

financially 

responsible 

NC NC 

  h. Assets of the 

Applicant and 

Applicant's 

subsidiaries 

NC NC 

  i. Liabilities of the 

Applicant and 

Applicant's 

subsidiaries 

NC NC 

  j. Any pending 

lawsuits to which the 

Applicant is a party 

NC NC 

  k. Any lawsuits 

within the past 7 

years to which the 

Applicant was a party 

NC NC 

  l. All financial 

obligations of 

Applicant that are 

not listed as a 

"liability" in the 

Certified Financials 

NC NC 

  

  m. A projected two 

year budget for the 

Dispensing 

Organization 

 

3 1 
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xiii 

 

DOMAIN  FACTOR POR 3BF 

  n. Specific reference 

to sufficient assets 

available to support 

the Dispensing 

Organization 

activities. 

2 2 

 Composite Score (IPPs)  35.50 32.50 
 Scaled Percentage  100% 92% 
 Domanial Score (RQPs)  20.00 18.40 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 18-4474

NOTICE OF TRANSFER

This case has been transferred to the undersigned for all 
further proceedings.

September 05, 2018 S
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

COPIES FURNISHED:

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)
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Jonathan Seth Robbins, Esquire
Akerman Senterfitt
350 East Las Olas Boulevard, Suite 1600
Las Olas Centre II
Fort Lauderdale, Florida  33301-2229
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Ari H. Gerstin, Esquire
Akerman LLP
Three Brickell City Centre
98 Southeast 7th Street
Miami, Florida  33131
(eServed)

Devin Freedman, Counsel
Boies Schiller Flexner LLP
Suite 2800
100 Southeast 2nd Street
Miami, Florida  33131
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 18-4474

NOTICE OF TELEPHONIC PRE-HEARING CONFERENCE

Notice is given that a pre-hearing conference will be held 
in this case by telephone conference call on September 6, 2018, 
starting at 2:00 p.m., or as soon thereafter as can be heard.  
To participate in the pre-hearing conference, each party must 
call 1(888)670-3525.  When prompted, enter conference code 
number 8241297927, followed by the # sign, at the exact time 
noted above.  The first party to call the number must remain on 
the line if no one else is yet on the call.  As each party calls 
the number, he or she will be added to the line.  Any party 
disconnected during the conference should call the number again 
to be added to the line.

At the pre-hearing conference, the parties shall be 
prepared to discuss the proper issues for the final hearing and 
the scheduling of the final hearing, as well as other matters 
relating to discovery and the conduct of the final hearing.

September 05, 2018 S                                  

G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us
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COPIES FURNISHED:

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Jonathan Seth Robbins, Esquire
Akerman Senterfitt
350 East Las Olas Boulevard, Suite 1600
Las Olas Centre II
Fort Lauderdale, Florida  33301-2229
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Ari H. Gerstin, Esquire
Akerman LLP
Three Brickell City Centre
98 Southeast 7th Street
Miami, Florida  33131
(eServed)

Devin Freedman, Counsel
Boies Schiller Flexner LLP
Suite 2800
100 Southeast 2nd Street
Miami, Florida  33131
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)
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In accordance with the Americans with Disabilities Act, persons 
needing a special accommodation to participate in this 
proceeding should contact the Judge's secretary no later than 
ten days prior to the hearing.  The Judge's secretary may be 
contacted at (850) 488-9675, via 1-800-955-8771 (TTY), 1-800-
955-1339 (ASCII), or 1-800-955-8770 (Voice) Florida Relay 
Service.
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BILL’S NURSERY, INC. 
 
 Petitioner,  

         Case No: 18-4474 
v. 
 
FLORIDA DEPARTMENT OF HEALTH, 
OFFICE OF COMPASSIONATE USE, 
 
 Respondent, 
 
and 
 
EAST COAST PACKERS, LLC, 
 
 Intervenor. 
 

 
 

MOTION TO INTERVENE 
 
 

EAST COAST PACKERS, LLC, by and through its undersigned counsel, moves, 

pursuant to Rule 28-106.25, F.A.C., to intervene in the above-styled case and states: 

I. Background 

1. In 2014, the Florida legislature enacted Section 381.986, Florida Statutes, 

governing compassionate use of low-THC cannabis for medical purposes (the “2014 Statute”).1 

2. Among other things, the 2014 Statute: (i) authorized “dispensing organizations” 

to cultivate, process and dispense low-THC cannabis; (ii) provided for five dispensing 

organizations, one each for five geographic regions of the State, to be approved by the 

Department of Health; (iii) established criteria to qualify as a dispensing organization; 

                                                 
1 Statutory references and citations are to the Florida Statutes, unless otherwise stated. 

Filed September 6, 2018 8:00 AM Division of Administrative Hearings
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(iv) directed the Department to develop an application for dispensing organization candidates; 

and (v) authorized the Department to adopt rules to implement the statute. 

3. Consistent with the 2014 Statute, the Department adopted rules to implement the 

statute, created an application for dispensing organizations and awarded five dispensing 

organization licenses. 

4. The five dispensing organization licenses were awarded — one per geographic 

region — on a competitively scored basis; i.e., the applications were reviewed and evaluated by a 

panel of three evaluators, and the highest scoring applicant in each region was awarded a license. 

Several dispensing organization applicants were denied licenses, including Petitioner (“Denied 

DO Applicants”).  

5. In November 2016, Florida voters approved via citizens’ initiative petition Article 

X, section 29 of the Florida Constitution (the “Amendment”). The Amendment enshrined in the 

Florida Constitution the right of access to medical marijuana under specified conditions and, to 

effectuate that purpose, set forth the framework for a comprehensive regulatory scheme 

governing criteria for qualified patients, caregivers, physicians, and Medical Marijuana 

Treatment Centers (“MMTCs”).  

6. The Amendment directed the Department to establish reasonable regulations 

necessary for the implementation and enforcement of the Amendment in order to “to ensure the 

availability and safe use of medical marijuana by qualifying patients.” Art. X, § 29(d), Fla. 

Const. 

7. Pursuant to and consistent with the Amendment, in 2017 the legislature enacted 

chapter 2017-232 – which created a comprehensive scheme governing the conditions under 
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which qualified patients may use, physicians may order, and MMTCs may be licensed to 

cultivate, process and dispense medical marijuana in Florida (codified at Section 381.986 (2017) 

(“2017 Statute”)).2 In turn, the Department promulgated various rules under the delegated 

legislative authority provided in the 2017 Statute.3 

8. As relevant here, the 2017 Statute created a limited pool of 10 licenses. 

§ 381.986(8)(a)2. (2018). 

9.  Pursuant to Section 381.986(8)(a)2.a., the Department awarded licenses to five 

Denied DO Applicants which had one or more administrative or judicial challenges pending as 

of January  l, 2017; Petitioner was not one of those applicants. 

10. Pursuant to Section 381.986(8)(a)2.a., the Department also awarded licenses to 

two Denied DO Applicants which allegedly had a final ranking within one point of the highest 

final ranking in its region under the 2014 Statute; Petitioner was not one of those applicants. 

11. Pursuant to Section 381.986(8)(a)2.b., the Department is required to reserve (and 

has reserved) the award of one license to a recognized class member of Pigford v. Glickman, 185 

F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d  1 (D.D.C. 2011). 

12. As a result, only two licenses remain available under Section 381.986(8)(a)2. 

13. Section 381.986(8)(a)3. requires  that the Department “shall give preference to 

applicants that demonstrate” that they own facilities that are or were used for citrus processing, 

for up to two of the ten licenses available under Section 38l.986(8)(a)2.: 

                                                 
2 The 2014 Statute was amended in 2016 (“2016 Statute”) in ways that are not material here. The 
2017 Statute repealed and replaced the 2016 Statute. 
3 Those rules repealed by implication and replaced the rules the Department had promulgated 
under the 2016 Statute. 
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For up to two of the licenses issued under subparagraph 2., the department 
shall give preference to applicants that demonstrate in their applications that 
they own one or more facilities that are, or were, used for the canning, 
concentrating, or otherwise processing of citrus fruit or citrus molasses and 
will use or convert the facility or facilities for the processing of marijuana. 
 

§ 381.986(8)(a)3. (the “Citrus Preference”).4 

14. Petitioner does not qualify for the Citrus Preference. 

15. Although the Department was required to issue all ten licenses available under 

Section 381.986(8)(a)2. no later than October 3, 2017, § 381.986(8)(a)2.c., the Department has 

not yet adopted a final rule such that any applicant meeting the Citrus Preference can apply for 

licensure. The proposed rule governing the Citrus Preference was found invalid on August 6, 

2018. See Louis Del Favero Orchids, Inc. v. Dep’t of Health, Case No. 18-2838 (Fla. Div. 

Admin. Hrgs., Final Order, Aug. 6, 2018). That matter is now on appeal. See Notice of Appeal 

(Sept. 4, 2018), attached as Ex. 1.  

16. On or about August 27, 2018, East Coast received a letter from the Department 

advising that: (i) it had received six requests for registration as an MMTC under Section 

381.986(8)(a)2.; (ii) it had denied all six requests; (iii) it had received a Petition for 

Administrative Hearing in five of those denials; (iv) only two licenses remained after accounting 

for the Pigford/In Re Black Farmers Litig. license; (v) the Citrus Preference is only applicable to 

the remaining two licenses; and (vi) “[a]nyone with a substantial interest in the remaining two 

                                                 
4 All emphasis is added unless otherwise noted. 
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licenses should take appropriate legal action.” See Ltr. of A. Bush to G. Nelson, dated 08/27/18, 

attached as Ex. 2.5 

17. Five Denied DO Applicants, including Petitioner, are now fighting over the last 

two licenses available under Section 381.986(8)(a)2. See DOAH Case Nos. 18-4463, 18-4471, 

18-4472, 18-4473 and 18-4474 (the “Related Proceedings”).  

18. Because only two potential licenses remain, a license award to Petitioner impacts 

the availability of a license to a Citrus Preference qualified applicant, such as East Coast.  The 

award of licenses to two of the Denied DO Applicants would render the Citrus Preference 

meaningless, and would foreclose East Coast from even applying for MMTC licensure and the 

Citrus Preference.6 

II. The Parties 

19. The affected agency is the Florida Department of Health, Office of 

Compassionate Use (“Department”), located at 4052 Bald Cypress Way, Tallahassee, Florida 

32399. Respondent is an executive branch of the State of Florida created pursuant to Section 

20.43. 

20. The Department is the state agency charged with writing and implementing the 

Department’s rules for medical marijuana, overseeing the statewide Medical Marijuana Use 

Registry, and licensing Florida businesses to cultivate, process, and dispense medical marijuana 

to qualified patients as MMTCs. 

                                                 
5 East Coast is believed to have received the letter because, as discussed below, it has taken 
substantial steps to prepare its application for licensure as an MMTC utilizing the Citrus 
Preference. 
6 For this reason, East Coast is moving to intervene in each of the Related Proceedings and 
supports the Department’s Motion to Consolidate same. 
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21. Petitioner, Bill’s Nursery, Inc., is alleged to be a Florida corporation located at 

30210 SW 205th Avenue, Homestead, Florida  33030. 

22. In 2015 Petitioner filed two applications for licensure as a dispensing organization 

in two different geographic regions pursuant to the 2014 Statute. Petitioner was not the highest 

scoring applicant in either region and its 2015 dispensing organization applications were denied. 

See Petition ¶¶ 3, 5, 9, 10, 11. 

23. Petitioner did not file petitions challenging the denials.  See Petition ¶ 12. 

24. Petitioner did not have one or more administrative or judicial challenges related to 

the denial of its 2015 dispensing organization license application pending as of January l, 2017; 

thus it does not qualify for licensure under Section 381.986(8)(a)2.a. 

25. Petitioner’s 2015 dispensing organization application was not scored within one 

point of the highest final ranking in its region under the 2014 Statute; thus it does not qualify for 

licensure under Section 381.986(8)(a)2.a. 

26. Approximately three years after its dispensing organization application was 

denied, and more than one year after enactment of the 2017 Statute, on August 1, 2018, 

Petitioner filed with the Department a Petition for Administrative Hearing, claiming entitlement 

to an MMTC license pursuant to Section 381.986(8)(a)2.a.  

27. Intervenor, East Coast Packers, LLC, formerly known as East Coast Packers, Inc. 

(“East Coast”), is a Florida limited liability company with a mailing address of 1900 Old Dixie 

Highway, Fort Pierce, Florida, 34946. For the purpose of this proceeding, East Coast may be 

contacted through its counsel: Glenn Burhans, Jr. of Stearns Weaver Miller Weissler Alhadeff & 
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Sitterson PA, 106 E. College Avenue, Suite 700, Tallahassee, FL, 32301; (850) 329-4850; 

gburhans@stearnsweaver.com. 

III. East Coast’s Substantial Interests Are Affected by Petitioner’s Demand for an 
MMTC License. 

28. East Coast has been registered to do business in Florida for at least the past five 

consecutive years, possesses a valid certificate of nursery registration issued by the Department 

of Agriculture and Consumer Services pursuant to Section 581.131, and otherwise satisfies the 

requirements of Section 381.986(8)(b). 

29. East Coast owns and previously operated a 40,000 square foot citrus processing 

facility located at 2130 Old Dixie Highway, Ft. Pierce, Florida, 34946. East Coast operated its 

citrus processing facility for 50 years, from 1965 through the 2015-16 citrus season.  At the end 

of the 2015-16 season, as profits dwindled to losses, East Coast decided to shut down its citrus 

processing operations due to the rampant citrus disease that notoriously destroyed the majority of 

the citrus crop in Florida. Before the processing facility went dark, East Coast processed and 

packed citrus fruit including grapefruits, oranges, tangerines, lemons and tangelos and would 

store the finished product for shipping nationwide. Also, during its operational history, the citrus 

facility processed and canned fruit juice. Prior to being adversely affected by disease stricken 

citrus, East Coast employed over 90 employees.  

30. East Coast owns at least one facility that was used for citrus processing as 

provided in Section 381.986(8)(a)3. The Department of Citrus certified that East Coast satisfied 

the criteria for the Citrus Preference. See Ltr. from A. Wiggins to G. Nelson, dated. Oct. 9, 2017, 

attached as Ex. 3. East Coast’s facility satisfies the requirements of Section 381.986(11)(a) and 

(c). Ex. 4.  
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31. Due to the well-documented difficulties facing the Florida citrus industry, East 

Coast no longer processes citrus. However, it intends to convert its citrus facilities for the 

purposes of growing, processing, or dispensing medical marijuana if it is selected for licensure as 

an MMTC. 

32. Since at least July 2017, in furtherance of its efforts to obtain an MMTC license, 

and in order to avail itself of the Citrus Preference, East Coast has spent significant time, money 

and other resources, and has engaged various employees, consultants and legal counsel in order 

to prepare and draft an application for licensure and prepare for operations as an MMTC.  

33. But for the delay in finalizing rulemaking and in opening the application period, 

East Coast would already have applied for, and been eligible to obtain, one of the 10 licenses 

available in Section 38l.986(8)(a)2. and, in doing so, would have qualified for the Citrus 

Preference under Section 381.986(8)(a)3. 

34. East Coast is prepared to and will file an application for licensure as an MMTC 

once the Department issues a final rule implementing Section 381.986(8)(a)2., 3., and the 

application period opens. 

35. East Coast is within the zone of interest of Section 381.986(8)(a)2., 3. 

36. Petitioner’s attempt to obtain an MMTC license is mutually exclusive of East 

Coast’s attempt to obtain an MMTC license from the same limited pool under Section 

381.986(8)(a)2., 3. 

37. East Coast’s substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one of the last two licenses available under Section 38l.986(8)(a)2., 3. East 
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Coast will suffer an injury-in-fact if Petitioner is permitted to obtain either of the final two 

licenses available pursuant to Section 38l.986(8)(a)2., 3. 

IV. East Coast Supports the Preliminary Agency Action and Consolidation of the 
Related Proceedings. 

38. East Coast supports the Department’s preliminary agency action denying 

Petitioner’s request for MMTC licensure, as well as the denial of the requests for licensure made 

by the Denied DO Applicants in the remaining Related Proceedings. 

39. East Coast supports consolidation of this proceeding with the Related 

Proceedings. 

40. Applying Bio-Medical and Gulf Court to the case at bar, East Coast is entitled 

have its application comparatively reviewed with Petitioner's. 

41. East Coast will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review against East Coast‘s application. 

V. Statement Pursuant to Rule 28-106.204(3) 

On September 5, 2018, the undersigned conferred with counsel for the parties concerning 

this Motion, and states as follows: Counsel for Petitioner, Devin Freedman, advises that 

Petitioner objects to the Motion; Counsel for the Respondent, Eduardo Lombard, advises that 

Respondent takes no position on the Motion.   

WHEREFORE, East Coast respectfully requests: 

(i) Entry of an order granting its Motion to Intervene; 

(ii) Entry of recommended and final orders denying Petitioner’s application; and 

(iii) Such other relief as may be warranted, including attorneys’ fees and costs. 
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DATED this 5th day of September, 2018. 

Respectfully submitted, 

 

s. Glenn Burhans, Jr. 
Glenn Burhans, Jr. 
Florida Bar No. 0605867 
gburhans@stearnsweaver.com 
Gigi Rollini 
Florida Bar No. 684491 
grollini@stearnsweaver.com 
STEARNS WEAVER MILLER  
WEISSLER ALHADEFF & SITTERSON, P.A. 
Highpoint Center 
106 East College Avenue 
Suite 700 
Tallahassee, FL  32301 
Telephone:  (850) 329-4850 
Facsimile:   (850) 329-4863 
Secondary:   cabbuhl@stearnsweaver.com 

ptassinari@stearnsweaver.com 
 
and 
 
Jessica Feingold 
Florida Bar No. 72511 
jmfeingoldpa@gmail.com 
1900 North Old Dixie Highway 
Fort Pierce, FL 34946 
Telephone: (305) 984-2198 
 
Counsel for East Coast Packers, LLC 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was e-Served upon 

the following counsel this 5th day of September, 2018: 

Devin Freedman, Counsel 
Boies Schiller Flexner LLP 
Suite 2800 
100 Southeast 2nd Street 
Miami, FL 33131 
vfreedman@bsfllp.com 
 
Ari H. Gerstin, Esquire 
Akerman LLP 
Three Brickell City Centre 
98 Southeast 7th Street 
Miami, FL 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 
Jonathan Seth Robbins, Esquire 
Akerman Senterfitt 
350 East Las Olas Boulevard, Suite 1600 
Las Olas Centre II 
Fort Lauderdale, FL 333012229 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 
Eduardo S. Lombard, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
rhodge@vlplaw.com 
 
Megan S. Reynolds, Esquire 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
mreynolds@vlplaw.com 
 
 
 

S/ Glenn Burhans, Jr. 
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DIVISION OF

MECCA FARMS, [NC.,

Appellant,

FLORIDA DEPARTMENT OF
OFFICE OF COMPASSIONATE and
LOUIS DEL FAVERO ORCHIDS,

Appellees.

OF FLORIDA
STRATIVE }IEARINGS

CaseNo. lDl8-

DOAH No: 18-2838RP

, hercby cst'tily that this
document ls a lrue and'',

:1.

I Date:
CLERKS DIVISION OF

" ADMINSTRATIVE HEAflNgS

NOTICE OT' OF'FINAL ORDER

NOTICE IS GIVEN that MECCA FARMS, [NC., Pursuant to

Florida Rules of Appellate 9.030(bX1XC), 9.110, and 9.190, hereby

appeals to the First District Court Appeal, the Final Order of the State of Florida,

Division of Administrative Administrative Ldw Judge R. Bruce

McKibben, rendered on August 6, 18. A conformed copy of the Final Order is

attached to this Notice as "Exhibit " The nature of the order appealed is a Final

Order of the State of Florida, Di of Administrative Hearings.

s l'r,Ar|.NS vvUAVIr( \4Il.t.l: WLrssl-Et\ AI-HADtFi' & Slt"t'ItrsoN. u,r

Filed September 4, 2Q18 4:57 PM Divislon Adm i nistrative Flearings

Ex. 1
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Respectfully submitted this 4 day of Septembero 2018.

s/Glenn Eurh,ans, Jr.
Gr,mrN BuRtt^lNs, Jn.
Fronrne BenNo. 0605867
gburhans @stearnsweaver. com
Bnncnr Slrrrn^q,
Flonroe BenNo, 0709581

bsmitha@stearnsweaver. com

Grcr Ror,r,tNr
Fronpe BanNo. 684491
grollini@stearnsweaver. com
cabbuhl@steamsweaver. com
ptas sinari@stearnsweaver. com
Srnlnxs Wnnvon Mrlr,nn
Wnrssr,nn Ar,H^nnPrr & SlrrrcRsoN,
P.A.
Highpoint Center
106 East College Avenue - Suite 700

Tallahassee, FL 32301
Telephonei (850) 329-4850
Facsimile: (850) 329'4863

Counselfor Appellant
Mecca Farms, Inc.

2

436



I fmREBY CERTIFY that foregoing Notice of Appeal was filed with the

Clerk of the Division of Hearings and the First District Court of

Appeal; payment of the requisite fi fee will be hand delivefed to the First District

Court ofAppeal; andatrue and copy of the Notice of Appeal was e-served

upon the following counsel this 4fr of September,20l8:

Counselfor Appellee
Louis Del Favero Orchids, Inc.:
Seann M. F'razier, Esquire
Marc lto, Esquire
Parker, Hudson, Rainer & Dob
LLP
Suite 750
215 South Monroe Street ': ' '

Tallahassee, FL 32301
sfrazier@phrd.com
mito@phrd.com

Counselfor Appellee
Florida Departm,ent of Health:
Nichole Chere Geary, General
Counsel
Michael Jovane \ililliams' Esquire
Department of Health
Bin A-02

' 4052Bald Cypress Way
Tallahassee, FL 32399
nichole.gexy@flhealth:gov'
m ichae l. w illiams2 @fl heal th. gov

Eduardo S, Lombard, Esquire
Mggan S. Reynolds' Esquire
William Robert Vezina, III, Esquire
Vezina, Lawrence and Piscitelli'
P.A.
413 East Park Avenue
TallahassEg, FL 3nAl',
elombard@rrlplaw.com
mleynolds@vlplaw.com
wq:zina@vlplaw.com' ,

s/ Glenn Burhans. Jr.

3
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Mlsslon:
To protec{, promote & improve he heallh
of all peopte ln Ftodda fircugh integrated

slate, munty & communlty eforb.

Rlck Scott
Govemor

John H. Armstrong, illD, FACS
State Sugeon Genenal& Secrctary

Vlslon: To be ho Heallhiest State in lhe Nalion

August 27, 2018

GregNelson
East Coast Packers, Inc.
1900 Old Dixie Hwy.
Ft. Pierce, Florida 34946

Via: Certified U.S. Mail# 70040750000436941376 md
Electrouic Maih Greg@eganfarms.com

Dear Mr. Nelson:

Please bo advised that the Deparhent of Health (Deparment), througb its Office of Medical Marijuana Use and the

Office of the General Counsol, has received six requests for regisfration as a medical ma{iuana teatuent center (MMTC),
pursuant to section 381.9S6(8)(a)2., Florida Statutos. The Deparnnent has issued denials ofall six requests and has reoeived a

Petition for Adminishative Hearing in five oftheso denials.

Section 381.986(8Xa)2., Florida Statutes, directs the Departnent to license as MMTCs, applicants that meet the

requirements of the section, as outlined in sub-subparagraphs a. - c., h sufficient numbers to result in 10 total licenses issued

pursuant to subparagraph 2. Subsequent to this legislative directive, the Departnent issued seven ofthese ten licenses. Ofthe
remaining tlree licenses, one is reserved for an applicant who is arecognized class member of Pigfordv. Gliclanan:, 185

F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig.,856 F. Supp. 2d I (D.D.C. 201 l).

The cifrus preference identified in section 381.986(8)(a)3., Florida Statutes, is only applicable to these same

remaining licenses to be issued pursuant to section 381.986(8)(a)2., Florida Statutes, and which are at issue in the pending

legal cballenges listed below. Anyone with a substantial interest in the remaining two licenses should take appropriate legal
action.

Spring Oaks Greenhouses, Inc. v. DOH, DOAH Case No. 18-0172

Perkins Nursery, Inc. v. DOH, DOAH Caso No. 18-0173

Bill's Nursery, Inc. v. DOH, DOAH Case No. l8-0173
DewarNr.nseries v. DOH, DOAH Case No. 18-4463
Tree King-Tree Farm, Inc. v. DOH, DOAH Case No. 18-4472

Sincerely,

CIl^rdr^fufr, O"*
AmandaG. Bush
Chieflegal Counsel

Florlda Department of Health
Offce offie Genenal Counsel

4052 Bald Cypress Way, Bln A{2'Tallahassoe, FL 32399-1703

PHONE: 850/2454005 . FAX 850/413{743

www.FlorldasHeallh.com
TWTTER:HealhyFLA

FACEB00K:FLDepartnentofrlealfrr
YOUTUBE: ffdoh
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STATE OF FLORIDA

DEPARTMENT OF CITRUS
605 EAST MAIN STREET / BOX 90 IO / BARTOW, FLORIDA 3383 I

www.F loridaCitrus.org

oNrhI/4r*

f ':iP3,';
F!-ORtUA
CITRUS.

SHANNON R. SHEPP
EXECUTIVE DIRECTOR
PFIONE: 863-537-1999

G. ELLIS HUNT, JR.

CFIAIRMAN
FLORIDA CITRUS COMMISSION

October 9,2OI7

Greg Nelson
East Coast Packers, lnc.

1-900 Old Dixie Hwy.
Ft. Pierce, FL34946

Via email: Greg@eganfarms.com

This letter is to certify that, as of the date of this correspondence, the above-referenced entity
has been licensed with both a registration certificate and a citrus fruit dealer license pursuant
to sections 601.40 and 601.55, Florida Statutes, respectively, by the Florida Citrus Commission
from 1965 through the 2015-16 season and, therefore, meets the requirements of a qualifying
property under Florida Department of Health emergency rule 64ER1-7-2, effective 9/L9/17,
regarding the use of citrus facilities for the purpose of processing medical cannabis.

lf you have any questions or concerns, please contact me at the address above or at
awigsins@citrus.mvflorida.com.

Sincerely,

d.l^*gu)2g*
Alice P. Wiggins
Florida Department of Citrus
Legal Assistant

Maximize consumer demand for Florida citrus products to ensure the sustainability and
economic well-being of the Florida citrus grower, the citrus industry and the State of Florida

The Florida Department of Citrus is an Equal Opportunity Employer and Agency.
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THE SIJNRISE CITY

FORT PIE CE
PLANNING DEPARTMBNT

August 22,2017

East Coast Packers, Inc
Mr. Greg Nelson,
1900 Old Dixie Highway
Ft. Pierce, FL 34946

Re: 2130 Old Dixie Highway
Zoning: l-1.

Dear Mr. Nelson,

The City is pleased to provide you a zoning confirmation letter for the above property. The zoning
designation is I-1, Light Industrial 'The proposed use for the facility for the cultivation and processing of
medical marijuana is a supported use. The current property is a vacant citrus packing and distribution
facility that is underutilized and the City supports efforts to revitalize this property.

While our code does not specifically address this use, the purpose of this district is provide industrial and
related uses suitable for such operations due to the desirability of site characteristics, adequacy of utilities,
appropriateness of transportation facilities and other factors. Acceptable manufacturing, warehousing,
heavy commercial and similar uses are encouraged. Use in the district may perform a support role for uses
in other industrial areas.

1) Facilities for the assembly of electronics equipment or electrical appliances.
2) Facilities for the production, assembling and/or packaging of precision instruments.
3) Printing, lithography and publishing establishments.
4) Research, experimental, testing and film laboratories.
5) Bottling plants.
6) Wholesale trade, warehouse and distribution establishments, including trucking and railroad

terminals.
7) Bulk storage yards, including bulk storage of flammable liquids and other hazardous materials if the

location and treatment of the premises have been approved by the Chief of the Fort Pierce /Saint
Lucie County Fire District, but excludingjunkyards.

8) Retail sales establishments which sell building materials, agricultural equipment and/or mobile
homes.

9) Welding or machine shops.
10) Contract construction service establishments.
11) Commercial and industrial laundries.
12) Cold storage and ice processing facilities.

100N.u.s.1 0 P.o.Box1480 0 FoRrPIERCE,FL34954-7480 0 772-467-3000 o FM772-466-5808
WVVW.CITYOFFORTPIERCE.COM
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13) Public utility structures and public works maintenance facilities.
14) Temporary uses meetingthe requirements of section 22-65
15) Farmers market complexes, on publicly-owned land.

However, the recent State legislation that defines dispensaries as a similar use as Pharmacies would mean
that a dispensary would need to be located in the zoning districts where they are allowed, which currently
is C-3, C-4 and C-5.

The land use for the site located at273o Old Dixie Highway, has a Future Land Use of Industrial (l).
Industrial (l): The Industrial designation is intended for parcels suitable for industrial development and to
promote the City's position as a major employment center.The uses allowed under this designation
include light manufacturing and processing facilities, storage and distribution facilities; warehousing;
general and intensive commercial uses; research, corporate parks, large business parks and mixed use
office parks; office, retail, and service uses
That provide support to employees; and compatible public, quasi-public, and special uses.

Please note this zoning confirmation letter is specific to this property. The City Commission may elect to
modiff the Land Development Rules through a public process, but can do so at any point in time. A change
in the regulations prior to the use of the facility as requested would obfuscate this zoning verification
letter. Also, minor improvements to the site may need to be completed to bring it into compliance with
current regulations.

Please let me know if I can be of further assistance.

Sincerely

Rebecca Grohall, AICP
Planning Director

100N.U.S.1 0 P.0.B0x1480 0 FonrPrnnce ,FL34954-7+80 0 772-467-3000 0 FAx772-466-5808
WWW.CITYOFFORTPIERCE.COM
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BILL’S NURSERY, INC., 
 
 Petitioner,     CASE NO. 18-004474 
 
vs. 
 
DEPARTMENT OF HEALTH, 
 
 Respondent. 
______________________________/ 
 

RESPONSE IN OPPOSITION TO  
MOTION TO INTERVENE FILED BY LOUIS DEL FAVERO ORCHIDS, INC. AND 

MOTION TO INTERVENE FILED BY EAST COAST PACKERS, LLC 
 

Bill’s Nursery, Inc. (“Bill’s”), pursuant to Rules 28-106.204 and 28-106.205, Florida 

Administrative Code, hereby files this response opposing the Motion to Intervene filed by Louis 

Del Favero Orchids, Inc. (“Del Favero”)1 and the Motion to Intervene filed by East Coast Packers, 

LLC (“East Coast”)2 (Del Favero and East Coast collectively referred to herein as the 

“Intervenors”), and in support state as follows:  

INTRODUCTION 

 The Intervenors seek to intervene in this matter based solely on the fact that the proceedings 

could result in a determination that Bill’s should receive a license the Intervenors want.  

Specifically, the Intervenors claim that the relevant statute entitles them to a certain citrus status, 

which would allow them to benefit from a “preference” during the review of their applications for 

                                                 
1  The Motion to Intervene filed by Del Favero is hereinafter referred to as the “Del Favero 
Motion”. 
 
2  The Motion to Intervene filed by East Coast is hereinafter referred to as the “East Coast 
Motion”.  

Filed September 7, 2018 2:49 PM Division of Administrative Hearings
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medical marijuana treatment centers (“MMTCs”).  However, as more fully set forth below, the 

“preference” does not guarantee a license to applicants with purported citrus status.   The statute 

merely allows the Department of Health (the “Department”) to apply a certain quantifiable scoring 

“preference” to “up to two” citrus applicants seeking MMTC licensure.  The statute further limits 

the application of this “preference” to after certain formerly denied applicants are considered for 

licensure.  Thus, the only interest the Intervenors hold in the outcome of these proceedings is the 

potential loss of a competitive advantage—if they apply for an MMTC license.  Not only is this 

alleged interest speculative, it is not one which supports intervention under the law.   

Moreover, the Intervenors’ position is unlimited.  Under their theory supporting 

intervention, every citrus nursery in the state has standing to intervene in this proceeding.  

Further, because the crux of the Intervenor’s argument is that a license to Bill’s is one less license 

available on the market, the Intervenors’ theory actually provides any nursery in the state with 

standing to intervene.  However, intervention is far more limited.  

BACKGROUND 

1. In 2014, Florida’s Legislature enacted section 381.986, Florida Statutes, which 

provided that the Department issue five Dispensing Organizations (“DO”) licenses for the 

cultivation and distribution of low THC medicinal marijuana.   The Department was to issue one 

license for each of Florida’s five regions: Southeast, Northeast, Southwest, Northwest, and Central.  

Id.  

2. On July 8, 2015, Bill’s applied for licensure in the Northeast and Southeast regions. 

At the same time, numerous other applicants applied for DO licenses across Florida’s five regions.  

3. To determine to whom it would issue a license in each of the five regional applicant 

pools, the Department promulgated rules establishing a scoring system.  Rule 64-4.002(5)(b), 

443



3 
46325502;1 

F.A.C. The applicant with the highest “score” in its region would receive that region’s license.  Id. 

This created five separate, completely distinct, opportunities for licensure—one for each region.  

4. After the Department “scored” all the applications, the applicant with the highest 

“score” in each region received a license. The remaining applicants were denied DO licenses.  

Bill’s was one such denied applicant.  

5. Thereafter, in response to challenges to the scoring system,3 Florida’s Legislature 

amended section 381.986, Florida Statutes.  The amendment directed the Department to license 

ten (10) additional MMTCs by October 3, 2017,4 and went even further to dictate the manner in 

which to issue such licenses, including to whom the Department should give priority in doing so.  

Specifically, the new law required as follows:  

The department shall license as medical marijuana treatment centers 10 applicants 

that meet the requirements of this section, under the following parameters: 

a. . . . the department shall license any applicant whose application was 

reviewed, evaluated, and scored by the department and which was denied a 

dispensing organization license by the department under former s. 381.986, Florida 

Statutes 2014; which had one or more administrative or judicial challenges pending 

as of January 1, 2017, or had a final ranking within one point of the highest 

final ranking in its region under former s. 381.986, Florida Statutes 2014 . . .  

b. . . . the department shall license one applicant that is a recognized class member 

of Pigford v. Glickman . . . or In Re Black Farmers Litig . . .  

c. . . . the department shall license applicants that meet the requirements of this 

section in sufficient numbers to result in 10 total licenses issued under this 

subparagraph, while accounting for the number of licenses issued under sub-

subparagraphs a. and b. 

                                                 
3  As discussed at length in Bill’s petition and Administrative Law Judge John G. Van 
Laningham’s multiple final and recommended orders, the Department’s “scoring” methodology 
was deeply flawed because it ranked, rather than quantitatively scored, the applications.   
 
4  The name of the license was changed from Dispensing Organization to Medical Marijuana 
Treatment Center through this legislation. 
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3. For up to two of the licenses issued under subparagraph 2., the department 

shall give preference to [citrus] applicants  . . .  

 

§ 381.986(8)(2)-4, Fla. Stat. (2016) (emphasis added). 

 
6. Thus the statute creates a clear hierarchy with respect to how the first ten (10) 

licenses must be distributed.  It uses express language unequivocally requiring that a license 

“shall” be issued to, in relevant part: (i) any former applicant who had a pending legal challenge 

as of January 1, 2017, (ii) any former applicant who scored within 1-point of the winner in its 

region, and (iii) a single Pigford class member.  § 381.986(8)(2)(c), Fla. Stat. 

7. The Legislature then, in the next statutory subsection, set forth the so-called citrus 

preference.  Importantly, the language shifts from unequivocally requiring the Department to issue 

a license, to simply stating that the Department shall give a preference to “up to two” future citrus 

applicants.  Glaringly, there is no command to issue a license to any citrus applicant.  Moreover, 

the Department is only to apply the statute’s amorphous “preference” to “up to two” citrus 

applicants.  This capped the maximum number of license applications the “preference” could 

benefit, but also—significantly—did not place any mandatory requirement that it even be applied 

to one.  In other words, the Department could choose to apply the preference to two, one, or zero 

applicants.    

8. Previous DO applicants began to submit requests for MMTC licensure under the 1-

point provision of section 381.986(8)(a)2.a., Florida Statutes, the denials of which led to further 

administrative challenges. Those challenges resulted in further orders issued by ALJ Van 

Laningham invalidating the Department’s scoring rule (Emergency Rule 64ER17-7(1)(b)-(d)), 

because critical interval data was missing from the scoring process in order to determine if an 

applicant was within the 1-point for licensure eligibility.   
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9. Immediately thereafter, as a direct result of the aforementioned ruling, Bill’s 

applied again petitioned to the Department for a license under the 1-point provision of section 

381.986(8)(a)2.a., Florida Statutes. The Department denied Bill’s yet again.  This proceeding, 

seeking an administrative hearing to contest the Department’s denial of Bill’s request for 

registration as a MMTC, was then commenced.  

10. As is evident on the face of the petition and the history leading up to this DOAH 

proceeding, Bill’s relies on the facts, legal issues, and mathematical concepts discussed, 

understood, and expanded upon by ALJ Van Laningham in the aforementioned prior cases.  

Tellingly, the Intervenors make no reference to any of these cases, or the above-delineated issues 

and calculations therein, in their Motions.  Instead, they skip over to the part where ten MMTC 

licenses became available, pursuant to section 381.986(8)(a)2. 

11. This is because the Intervenors—importantly—did not apply for licensure in 2015.  

Del Favero Motion, ¶ 37.  The Intervenors did not have an application reviewed, evaluated, scored, 

and subsequently denied.  The Intervenors have yet to file any application at all.  Id. at ¶¶ 43-

44; East Coast Motion, ¶¶ 18, 33-34. 

12. Thus, the Intervenors fail to demonstrate how they are uniquely positioned such 

that a determination as to Bill’s necessarily affects the Intervenors’ rights.  The Motions should 

therefore be denied. 

MEMORANDUM OF LAW 

13. A motion to intervene must sufficiently allege that an intervenor is entitled to 

participate as a matter of constitutional or statutory right or pursuant to agency rule, or that the 

substantial interests of the intervenor are subject to determination or will be affected by the 

proceeding.  28-106.205(c), F.A.C.  The Intervenors assert their Motions should be granted 
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because their substantial interests will be affected by these proceedings.  However, intervention 

requires more than the suggestion of being affected.  It requires a factual demonstration, and the 

Intervenors baldly assert conclusory statements without sufficient factual support for their 

position. 

14. Before a movant seeking to intervene “can be considered to have a substantial 

interest in the outcome of the proceeding, he must show 1) that he will suffer injury-in-fact which 

is of sufficient immediacy to entitle it to [participate in the proceeding], and 2) that his substantial 

injury is of a type or nature which the proceeding is designed to protect.” Agrico Chemical Co. v. 

Dep’t of Envtl. Reg., 406 So. 2d 478 (Fla. 2d DCA 1981). The first prong deals with the “degree” 

of injury, the second with the “nature of the injury.” Id. 

15. The intent of Agrico is to preclude a party from intervening in a proceeding where 

that party’s substantial interests are totally unrelated to the issues that are to be resolved in the 

administrative proceeding. Gregory v. Indian River County, 610 So. 2d 547, 554 (Fla. 1st DCA 

1992).  

16. The alleged injury is not of sufficient immediacy to entitle the Intervenors to 

participate in this proceeding for two reasons.  First, standing based solely upon hypothetical 

economic interests is not sufficient to meet the first prong of Agrico unless the statutes at issue 

contemplate consideration of such interests, or unless standing is conferred by a rule, statute or 

based on constitutional grounds.  See Fla. Soc. of Ophthalmology v. Bd. of Optometry, 532 So. 2d 

1279 (Fla. 1st DCA 1988); Dep’t of Prof’l Reg., Bd. of Dentistry v. Fla. Dental Hygienist Assoc., 

612 So. 2d 646 (Fla. 1st DCA 1993).   

17. Second, the Intervenors are not in immediate danger of sustaining a direct injury as 

a result of this proceeding. See Village Park Mobile Home Assoc., Inc. v. Dep’t of Bus. Reg., 506 
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So. 2d 426, 433 (Fla. 1st DCA 1987) (A party can satisfy the injury-in-fact standard set forth in 

Agrico by demonstrating either: (1) that it already sustained an actual injury-in-fact at the time of 

filing its petition; or (2) that it is immediately in danger of sustaining some direct injury as a result 

of the challenged agency’s action).   

18. Moreover, the Intervenors cannot show anything more than a hypothetical 

economic injury through their tortured reading of the purported citrus preference.  Section 

381.986(8)(a)3., Florida Statutes, provides that the Department give preference “[f]or up to two” 

of the ten MMTC licenses.  This means that the Department has the discretion to allot the extra 

citrus points to 2, 1, or 0 qualifying applicants.  The Department is certainly not required to issue 

them licenses—which the Intervenors acknowledge.  Nor, is the Department required to give any 

preference at all.  Just as the legislature mandated that a MMTC license be specifically reserved 

for a Pigford qualifying applicant, so too the legislature could have mandated the same for citrus 

applicants. It did not. Instead, the law gives the Department discretion. 

19. The Intervenors also fail under the second prong of Agrico. The alleged injury is 

not of a type or nature which this proceeding is designed to protect.  

20. As an initial matter, the applicable law underpinning this entire proceeding does 

not even contemplate a party in the Intervenors’ position.  The available licenses under section 

381.986(8)(a)2., Florida Statutes, are expressly reserved for, inter alia, applicants whose 

applications were reviewed, evaluated, scored, and denied a DO license under former section 

381.986, Florida Statutes (2014), and who had (a) administrative or judicial challenges pending 

as of January 1, 2017, or (b) a final ranking within one point of the highest final ranking in their 

region.  The Intervenors simply do not qualify under these criteria, and therefore cannot establish 
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that they will suffer an injury-in-fact of sufficient immediacy to entitle them to intervene in this 

proceeding. 

21. Indeed, the Intervenors do not demonstrate how their economic interests are within 

the zone of interests protected by section 381.986, Florida Statutes.  What the Intervenors 

demonstrate is that they do not satisfy the criteria under the statute and thus do not qualify for 

licensure under the current scheme.  The statute expressly provides that the interests it protects are 

of those previously denied applicants.  If there is still a license to be had after those applicants 

have been reviewed, then the Intervenors pursuing their citrus status may have a claim.  However, 

the result of the current proceedings—which grapples with whether Bill’s score is deserving of a 

license—will not be affected at all by the Intervenors. 

22. The cases upon which the Intervenors rely are inapposite.  To the extent they could 

have any applicability to Section 381.985, the statute and rules already set forth a mechanism for 

the purported comparative review.  There is a manner of scoring already in place (and the 

Intervenors are not in a position to even be scored).  This differs from the cases cited by the 

Intervenors. 

23. Moreover, the cases have no application because it is impossible to determine with 

whom the Intervenors are to be compared, since they have not even applied for a license.  

Applicants were compared to other applicants in their geographic regions and the Intervenors do 

not have regions to speak of.  Therefore, there is no basis for their scores to ever be compared. 

24. The Intervenors have failed to establish that their alleged injury is of a type or nature 

that this proceeding is designed to protect.  See, e.g., Gadsden Jai Alai v. Dep’t of Bus. and Prof’l 

Reg., 26 So. 3d 68 (Fla. 1st DCA 2010).  As in Gadsden, if the Intervenors have a claim for injury, 
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it is not appropriate to be handled in this proceeding, but should rather be brought in a separate 

case entirely.  

25. As demonstrated in the Petition, the issues to be determined here are complex.  And 

they are specific to Bill’s.  If the Intervenors are entitled to intervene, then virtually every nursery 

in the state can intervene in this proceeding.  The Florida Administrative Code does not support 

this result.  The Intervenors’ basis for intervention simply does not pass muster.  

CONCLUSION 

WHEREFORE, for the reasons stated above, Bill’s Nursery, Inc. respectfully requests 

that the Motion to Intervene be denied. 

 
 
 
  /s/ Jonathan S. Robbins                      
Jonathan S. Robbins, Esq. 
Fla. Bar #989428 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
AKERMAN LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, FL  33301-2999 
Phone: (954) 463-2700 
Fax: (954) 463-2224 

Respectfully submitted, 

 
   /s/ Ari H. Gerstin                       
Ari H. Gerstin, Esq.  
Fla. Bar #0839671 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
AKERMAN LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, FL  33131 
Phone: (305) 374-5600 
Fax: (305) 374-5095 

 

   /s/ Velvel (Devin) Freedman             
Velvel (Devin) Freedman  
Fla. Bar #99762 
vfreedman@bsfllp.com 
nbermond@bsfllp.com 
BOIES SCHILLER FLEXNER LLP 
100 SE Second Street 
Miami, FL 33131 
Phone: (305) 539-8400 
Fax: (305) 539-1307 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that a true and correct copy of the foregoing was served 

electronically via eALJ on all counsel of record and via e-mail this 7th day of September, 2018, 

on the following:  Eduardo Lombard to: elombard@vlplaw.com; rhodge@vlplaw.com; and to 

Megan Reynolds, Attorneys for Respondent:  mreynolds@vlplaw.com; as well as counsel for the 

intervenors. 

    /s/ Ari H. Gerstin   
  Ari H. Gerstin, Esq. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 18-4474

ORDER

The instant case came before the undersigned during a 
telephonic status conference on September 6, 2018.  During the 
course of that status conference, the parties agreed that the 
final hearing in this case would not begin within 30 days from 
the petition filing date.  

It came to the undersigned’s attention during the 
telephonic status conference, that the number of medical 
marijuana treatment center licenses that are still available 
would likely have a substantial impact on how the proceedings in 
DOAH Case Nos. 18-4463, 18-4471, 18-4472, 18-4473, and 18-4474 
must be conducted.  Accordingly, it is, therefore, 

ORDERED that:

1.  Petitioner shall file a response to the instant Order 
by September 14, 2018, addressing the Department of Health’s 
assertion that the Petitioners in DOAH Case Nos. 18-4463, 
18-4471, 18-4472, 18-4473, and 18-4474 “are competing for only 
two available [medical marijuana treatment center] licenses.”

2.  By September 21, 2018, the Department of Health shall 
file a reply to Petitioner’s Response.  

3.  Scheduling of the final hearing in this matter and a 
ruling on the Department of Health’s Motion to Consolidate are 
deferred until resolution of the issue discussed herein.
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DONE AND ORDERED this 7th day of September, 2018, in 
Tallahassee, Leon County, Florida.

S                                  
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 7th day of September, 2018.

COPIES FURNISHED:

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Jonathan Seth Robbins, Esquire
Akerman Senterfitt
350 East Las Olas Boulevard, Suite 1600
Las Olas Centre II
Fort Lauderdale, Florida  33301-2229
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Ari H. Gerstin, Esquire
Akerman LLP
Three Brickell City Centre
98 Southeast 7th Street
Miami, Florida  33131
(eServed)
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Devin Freedman, Counsel
Boies Schiller Flexner LLP
Suite 2800
100 Southeast 2nd Street
Miami, Florida  33131
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Glenn Thomas Burhans, Esquire
Stearns Weaver Miller Weissler 
  Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BILL’S NURSERY, INC. 
 
 Petitioner,  

         Case No: 18-4474 
v. 
 
FLORIDA DEPARTMENT OF HEALTH, 
OFFICE OF COMPASSIONATE USE, 
 
 Respondent, 
 
and 
 
EAST COAST PACKERS, LLC, 
 
 Intervenor. 
 

 
 
 

MOTION FOR LEAVE TO FILE REPLY MEMORANDUM 
 
 

 EAST COAST PACKERS, LLC, proposed Intervenor, pursuant to 28-106.204(1), 

F.A.C., respectfully requests leave of the Court to file a brief reply to Petitioner’s Response in 

Opposition to its Motion to Intervene, not to exceed 10 pages.  Given the fast-paced timing of 

this matter, including Judge Chisenhall’s intent to issue a ruling on the Motion to Intervene on 

Monday, September 10, 2018, East Coast’s proposed Reply Memorandum of Law in Support of 

its Motion to Intervene is attached. Leave to file the Reply is sought due to East Coast’s 

substantial interests at stake in this matter, and also to address the allegations raised for the first 

time in Petitioner’s Response in Opposition to East Coast’s Motion to Intervene, and which were 

not raised in the Petition in this case prior to the filing of East Coast’s Motion to Intervene.  

Filed September 7, 2018 4:53 PM Division of Administrative Hearings
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The undersigned has contacted counsel for Petitioner and the Department and states:  

Devin Freedman, counsel for the Petitioner, has advised that Petitioner does not oppose the 

instant Motion for Leave to File Reply Memorandum; Ed Lombard, counsel for the Department 

of Health, has advised that Respondent does not object to the instant motion.     

DATED this 7th day of September, 2018. 

Respectfully submitted, 

s. Glenn Burhans, Jr. 
Glenn Burhans, Jr. 
Florida Bar No. 0605867 
gburhans@stearnsweaver.com 
Gigi Rollini 
Florida Bar No. 684491 
grollini@stearnsweaver.com 
STEARNS WEAVER MILLER  
WEISSLER ALHADEFF & SITTERSON, P.A. 
Highpoint Center 
106 East College Avenue 
Suite 700 
Tallahassee, FL  32301 
Telephone:  (850) 329-4850 
Facsimile:   (850) 329-4863 
Secondary:   cabbuhl@stearnsweaver.com 

ptassinari@stearnsweaver.com 
 
and 
 
Jessica M. Feingold 
Florida Bar No. 72511 
jfeingold@eastcoastpackers.com 
1900 Old Dixie Hwy 
Fort Pierce, FL 34946 
Telephone: (772) 489-7200 
 
Counsel for East Coast Packers, LLC 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was e-Served upon 

the following counsel this 7th  day of September, 2018: 

Devin Freedman, Counsel 
Boies Schiller Flexner LLP 
Suite 2800 
100 Southeast 2nd Street 
Miami, FL 33131 
vfreedman@bsfllp.com 
 
Ari H. Gerstin, Esquire 
Akerman LLP 
Three Brickell City Centre 
98 Southeast 7th Street 
Miami, FL 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 
Jonathan Seth Robbins, Esquire 
Akerman Senterfitt 
350 East Las Olas Boulevard, Suite 1600 
Las Olas Centre II 
Fort Lauderdale, FL 333012229 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 
Eduardo S. Lombard, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
rhodge@vlplaw.com 
 
Megan S. Reynolds, Esquire 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
mreynolds@vlplaw.com 
 
 
 

S/ Glenn Burhans, Jr. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BILL’S NURSERY, INC. 
 
 Petitioner,  

         Case No: 18-4474 
v. 
 
FLORIDA DEPARTMENT OF HEALTH, 
OFFICE OF COMPASSIONATE USE, 
 
 Respondent, 
 
and 
 
EAST COAST PACKERS, LLC, 
 
 Intervenor. 
 

 
 

EAST COAST PACKERS, LLC’S REPLY MEMORANDUM OF LAW  
IN SUPPORT OF ITS MOTION TO INTERVENE 

 
 

The instant matter directly imperils East Coast’s substantial interests because granting the 

relief requested by Petitioner here, and in the Related Proceedings, will forever bar East Coast 

from applying for MMTC licensure utilizing the statutorily mandated Citrus Preference.  This 

matter is all the more perilous because – as will be demonstrated at or prior to the final hearing – 

Petitioner (and the other Denied DO Applicants in the Related Proceedings) lack both standing 

and a cognizable legal basis for the extraordinary and unauthorized relief sought: the ex post 

facto rescoring of a previously denied 2015 application for dispensing organization licensure.  

Petitioner’s request is extraordinary because it proposes rescoring the application under criteria 

and a methodology that did not exist when the application was originally evaluated and, which 
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instead, was the product of a since rejected recommended order in Nature’s Way Inc. v. 

Department of Health, Case No. 18-0721.   

Petitioner asks the Court to ignore clear statutory language limiting the criteria under 

which an MMTC license can be issued and invites the Court to exceed its authority to re-score 

the application. In doing so, Petitioner invites the Court to read out of existence a statutorily 

created preference for MMTC1 applicants who qualify for the Citrus Preference, in derogation of 

East Coast’s substantial interests in same. Because of this, the Motion should be granted. 

I. Background and the “1 Point Rule.” 

In 2015, 26 applicants applied for five dispensing organization licenses under the 2014 

Statute.2  In each of the five regions, the applicants were ranked from the highest score to the 

lowest.  Five licenses were awarded, i.e., one license to the highest scoring applicant in each of 

the five regions.  Petitioner was ranked fifth out of five applicants in the Southeast Region and 

fifth out of five applicants in the Northeast Region. See Chart of Final Rankings, Florida House 

of Representatives Final Bill Analysis, HB 5A, page 16 (June 30, 2017), attached as Ex. 1 

(“Ranking Chart”).  In the Southeast Region, Petitioner received a final rank of 1.5500 while the 

highest scoring applicant, Costa, received a 4.4000.  Id. In the Northeast Region, Petitioner 

received a final rank of 1.2250 while the highest scoring applicant, San Felasco, received a 

3.9750.  Id.  Thus, Petitioner’s final ranking was not within one point of the highest final ranking 

in either region. Id; see also Petition ¶¶ 3, 5, 9, 10, 11. Petitioner did not challenge the denial. 

See Petition ¶ 12. 

The 2017 Statute provides that: 

                                                 
1 East Coast used the defined terms set forth in its Motion to Intervene (“Motion”). 
2 Bill’s, petitioner in one of the Related Proceedings, is counted twice because it applied in two 
of the regions. 
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the department shall license as medical marijuana treatment centers 10 applicants 
that meet the requirements of this section, under the following parameters: a. As 
soon as practicable, but no later than August 1, 2017, the department shall license 
any applicant whose application was reviewed, evaluated, and scored by the 
department and which was denied a dispensing organization license by the 
department under [the 2014 Statute]; … or had a final ranking within one point 
of the highest final ranking in its region under [the 2014 Statute]…. 
  

§ 381.986(8)(a)2.a. (the “1 Point Provision”).3  The 2017 Statute further stated that: 

As soon as practicable, but no later than October 3, 2017, the department shall 
license applicants that meet the requirements of this section in sufficient numbers 
to result in 10 total licenses issued under this subparagraph, while accounting for 
the number of licenses issued under sub-subparagraphs a. and b. 
   

§ 381.986(8)(a)2.c.  Sub-subparagraph b. provides for the mandatory Pigford/In Re Black 

Farmers Litig. license.  Subparagraph 3. contains the Citrus Preference, which provides that for 

up to two of the licenses issued under subparagraph 2., “the department shall give preference to 

applicants….”  § 381.986(8)(a)2.4  

II. East Coast Is Entitled to Intervene. 

To intervene, East Coast need only show that its substantial interests are subject to 

determination or will be affected by the proceeding.  See Rule 28-106.205(2)(c), F.A.C.  East 

Coast satisfies this threshold because this proceeding may forever strip East Coast of its 

eligibility to apply for licensure utilizing the statutorily mandated Citrus Preference.  Courts have 

                                                 
3 Petitioner filed its request for licensure under the 1 Point Provision on or about July 19, 2018 – 
nearly one year after the August 1, 2017 statutory deadline. 
4 When the legislature authorized 10 MMTC licenses under Subparagraph 2., it was well aware 
that 21 dispensing organization applicants had been denied licensure.  See Ranking Chart, Ex. 1.  
More importantly, the legislature knew precisely how many denied applicants were within 1 
point of the highest final ranking – seven.  Id (The seven dispensing organizations with final 
rankings within one point of the highest ranking in their region were: 3 Boys, Sun Bulb, 
McCrory’s, Treadwell, Chestnut Hill, Loop’s, and Alpha). 
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generally recognized substantial interests to be at stake where a third-party is entitled to, or 

eligible for, a benefit related to licensure: 

• In Royal Palm Square Ass'n v. Sevco Land Corp., 623 So. 2d 533, 535 (Fla. 2d DCA 
1993), a third-party that had a nonexclusive easement to discharge into an off-site surface 
water system was found to have sufficient interest to challenge permit modification that 
would allow a contiguous site to also connect to the water system.  “As a property owner 
possessed of the legal right to drain into Lake Tract A, [the third-party] has a substantial 
interest in the system’s operational and environmental integrity, conditions that could be 
undermined by a sudden infusion of additional surface waters from an adjoining 
development.”  Id. at 535 (emphasis added).  Similarly, here, possessed of a legal right to 
apply for the Citrus Preference, East Coast has a substantial interest in ensuring the 
integrity of issuance of the remaining two licenses, which could be eliminated by 
granting licenses to the Denied DO Applicants, such as Petitioner. 
 

• In Dep’t of Prof’l Regulation, Bd. of Dentistry v. Florida Dental Hygienist Ass’n, Inc., 
612 So. 2d 646, 650–51 (Fla. 1st DCA 1993), only hygienists that graduated from certain 
institutions were eligible for licensure as dental hygienists in Florida.  Because a 
proposed rule would allow “previously unqualified persons to enter the field,” it tended to 
“diminish the value of the additional time and capital expended” by the then-eligible 
hygienists to meet the higher standards required under the existing law, and provided a 
sufficient interest to afford standing to challenge the proposed rules.  Id.  Likewise, East 
Coast has expended significant time and capital to qualify under the Citrus Preference.  If 
even one license is granted to a Denied DO Applicant, the value of East Coast’s 
eligibility for the Citrus Preference will be significantly diminished, if not completely 
extinguished.    

 
See also Office of Ins. Reg. & Fin. Services Comm’n v. Secure Enterprises, LLC, 124 So. 3d 332, 

336 (Fla. 1st DCA 2013) (recognizing that an injury in fact argument would have been “much 

stronger” if the agency had eliminated an existing benefit).   

East Coast is entitled5 to apply for the Citrus Preference for a license issued under 

Section 381.986(8)(a)2 – the same subsection under which Petitioner seeks licensure here.  East 

Coast’s presently existing right may be terminated by this proceeding and the Related 

                                                 
5 The Department has recognized that certain entities, such as East Coast, are currently eligible 
for the Citrus Preference.  
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Proceedings.6  In that case, East Coast will be stripped of its right to apply for the Citrus 

Preference with no recourse.  To prevent East Coast from losing its right to challenge the loss of 

its substantial interest,7 intervention should be granted at this stage.  Put another way, denying 

East Coast intervention now denies East Coast the ability to present any challenge later. 

III. East Coast Must Be Heard in this Action in Light of Petitioner’s Lack of a Legally 
Supported Right to the Relief Sought. 

 
While East Coast does not intend to argue the merits here, it warrants mentioning that the 

Denied DO Applicants’ request to be given the remaining section 381.986(8)(a)2. licenses in this 

proceeding is particularly concerning where the Denied DO Applicants do not sufficiently allege 

any grounds to afford them standing to make such a request in the first instance. To have 

standing, a petitioner must sufficiently allege facts that, if proven, can demonstrate the 

complained-of agency action affected its substantial interests. § 120.52(13)(a), Fla. Stat.; Agrico 

Chem. Co. v. Dep’t of Environ. Reg., 406 So. 2d 478, 482 (Fla. 2d DCA 1981). To meet Agrico’s 

first requirement that an injury be sufficiently real and immediate, the injury “must not be based 

on pure speculation or conjecture.” Ward v. Bd. of Trustees of the Internal Improvement Trust 

                                                 
6 If the petitions result in two licenses being granted under Section 381.986(8)(a)2., then East 
Coast will forever be precluded from exercising the Citrus Preference provided for under Section 
381.986(8)(a)3 and forever precluded from applying for a license under Section 381.986(8)(a)2. 
7 The denial of a license is sufficient injury to confer standing to challenge a rule, which East 
Coast seeks to do here via intervention.  Dep’t of Bus. Reg., Div. of Alcoholic Beverages & 
Tobacco v. Martin County Liquors, Inc., 574 So. 2d 170, 173 (Fla. 1st DCA 1991).  In Martin 
County Liquors, Inc., a corporation that was, based on a lottery drawing, eligible to apply for a 
quota liquor license was denied licensure.  The First DCA rejected the Division of Alcoholic 
Beverages & Tobacco’s claim that the corporation lacked standing to maintain a rule challenge: 
“the [corporation] has demonstrated a direct injury in fact of sufficient immediacy and reality 
and is continuing to suffer adverse effects.”  Id. at 173; see Jacoby v. Florida Bd. of Med., 917 
So. 2d 358, 360 (Fla. 1st DCA 2005) (finding that doctor was substantially affected by the denial 
of a license and thus had standing to challenge rule imposing license restrictions); Lanoue v. 
Florida Dept. of Law Enf’t, 751 So. 2d 94 (Fla. 1st DCA 1999) (finding that motorist, whose 
driver's license was suspended for six months for driving under the influence, had standing to 
challenge breath test rules). 
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Fund, 651 So. 2d 1236, 1237 (Fla. 4th DCA 1995) (citing Prof. Firefighters of Fla., Inc. v. Dep’t 

of Health & Rehab. Servs., 396 So.2d 1194 (Fla. 1st DCA 1981).); Fla. Dep’t of Offender Rehab. 

v. Jerry, 353 So. 2d 1230 (Fla. 1st DCA 1978) (holding that in order to have standing to 

participate in an administrative proceeding, a party must show a direct injury in fact to its own 

interests). Here, Petitioner and the other Denied DO Applicants have no right to have their 2015 

applications rescored using new criteria applied under a “novel” methodology that was rejected 

by the Department. Moreover, Petitioner and the other Denied DO Applicants merely speculate 

that the unauthorized rescoring of their 2015 applications will place them within one point of the 

final highest rankings within their respective region. 

The Denied DO Applicants’ petitions have alleged no legally supportable “right” to a 

license, or even to the “right” to have applied to the Department for one at this time.8 The 

suggestion that the Department has impacted their “substantial interests” in denying their 

unauthorized requests for licensure is nothing but mere conjecture and unsupported argument 

that does not satisfy the injury-in-fact prong. Ward, 651 So. 2d at 1237 (finding a real and 

sufficient injury in fact where an agency action “has a direct and immediate effect upon one’s 

right to earn a living”). Saying otherwise would promote a system in which every potential 

                                                 
8 There can be no dispute that the Denied DO Applicants either failed to challenge, or dismissed 
their challenges, to the Department’s original denial of their license applications. There can also 
be no dispute that the 2014 statute under which they previously applied no longer exists, and has 
now been replaced by a 2017 statute that contains qualifications the Denied DO Applicants do 
not meet or through which they cannot obtain a license at this time. Instead, driving the 
contention that their substantial interests have been affected is their legal (not factual) argument 
that stretches the 2017 statute to mandate licenses be given on demand to any entity that, if 
rescored in some other way than the way in which the Department originally scored the 
applicants when the mandate was created, can allege it falls within the 2017 statute’s 1 Point 
Provision. That legal argument is wholly undermined by the 2017 statute’s plain text and 
legislative history. Importantly, the statute makes clear that licenses issued under the 1 Point 
Provision were required to be issued by August 1, 2017. However the Denied DO Applicants did 
not request such licenses until 2018, and most did not make the request until the Recommended 
Order was issued in the Nature’s Way case in July 2018. 
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applicant in a competitive process, during a waiting period, could race to the court through 

premature license requests and claim a substantive right to a license, and demand a license prior 

to the opening of the application process to avoid the competitive process. However, those who 

are qualified to apply under the 2017 statute’s citrus preference at the appropriate time—those of 

which the Denied DO Applicants are attempting to jump ahead and avoid competing through 

these proceedings—certainly have a substantial interest in their cases as long as they are pending 

and that relief is sought. If relief were granted to the Denied DO Applicants, it would eliminate 

their existing right to apply as citrus preference applicants once the application process begins. 

IV. Conclusion 
 
For all of the reasons stated in the Motion and above, East Coast should be granted 

intervention in this matter. 

DATED this 7th day of September, 2018. 

Respectfully submitted, 

s. Glenn Burhans, Jr. 
Glenn Burhans, Jr. 
Florida Bar No. 0605867 
gburhans@stearnsweaver.com 
Gigi Rollini 
Florida Bar No. 684491 
grollini@stearnsweaver.com 
STEARNS WEAVER MILLER  
WEISSLER ALHADEFF & SITTERSON, P.A. 
Highpoint Center 
106 East College Avenue 
Suite 700 
Tallahassee, FL  32301 
Telephone:  (850) 329-4850 
Facsimile:   (850) 329-4863 
Secondary:   cabbuhl@stearnsweaver.com 

ptassinari@stearnsweaver.com 
 
and 
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Jessica M. Feingold 
Florida Bar No. 72511 
jfeingold@eastcoastpackers.com 
1900 Old Dixie Hwy 
Fort Pierce, FL 34946 
Telephone: (772) 489-7200 
 
Counsel for East Coast Packers, LLC 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was e-Served upon 

the following counsel this 7th  day of September, 2018: 

Devin Freedman, Counsel 
Boies Schiller Flexner LLP 
Suite 2800 
100 Southeast 2nd Street 
Miami, FL 33131 
vfreedman@bsfllp.com 
 
Ari H. Gerstin, Esquire 
Akerman LLP 
Three Brickell City Centre 
98 Southeast 7th Street 
Miami, FL 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 
Jonathan Seth Robbins, Esquire 
Akerman Senterfitt 
350 East Las Olas Boulevard, Suite 1600 
Las Olas Centre II 
Fort Lauderdale, FL 333012229 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 
Eduardo S. Lombard, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
rhodge@vlplaw.com 
 
Megan S. Reynolds, Esquire 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
mreynolds@vlplaw.com 
 
 
 

S/ Glenn Burhans, Jr. 
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HOUSE OF REPRESENTATIVES
FINAL BILL ANALYSIS

BILL #:

SUBJECT/SHORT
TITLE

SPoNSOR(S):

GOMPANION
BILLS:

HB 5A

Medical Use of Marijuana

Rodrigues & Edwards

SB 8-A

FINAL HOUSE FLOOR AGTION:

103 Y's I N's

GOVERNOR'S
ACTION: Approved

SUMMARY ANALYSIS
HB 5A passed the House on June 9,2017 , as SB 8-A as amended. The Senate concurred in the House amendments to the
Senate Bill and subsequently passed the bill as amended on June 9,2017.

HB 5A implements Art. X, Sec. 29 of the Florida Constitution, which allows the use of marijuana by patients with debilitating
medical conditions.

The Compassionate Medical Cannabis Act (CMCA) (ss. 381.986, 499.0295 F.S.) legalized a low-THC and high-CBD form of
cannabis for medical use by patients suffering from cancer or a physical medical condition that chronically produces symptoms
of seizures or severe and persistent muscle spasms, and legalized medical cannabis without any THC limit or CBD mandate for
the terminally ill. The CMCA required the Department of Health (DOH) to approve dispensing organizations to cultivate, process
and dispense low-THC cannabis and medical cannabis and provided regulatory standards for those activities. The CMCA also
established criteria for physicians to meet to order low-THC cannabis or medical cannabis for patients.

On November 8, 2016, Florida voters approved an amendment to the Florida Constitution (Fla. Const. art. X, s. 29) which allows
the medical use of marijuana by patients with an enumerated debilitating medical condition. The amendment authorizes entities
known as Medical Marijuana Treatment Centers (MMTCS) to be marijuana providers. lt also requires DOH to establish
regulations regarding the licensure of and regulatory standards for MMTCs and issue identification cards to patients and
caregivers. The amendment imposes deadlines for DOH to adopt rules and begin registering MMTCs and issuing identification
cards. The amendment also creates a cause of action for any Florida citizen if DOH fails to meet those deadlines.

The bill implements Fla. Const. art X, s. 29 by significantly amending the CMCA. The bill sets requirements for MMTC licensure
and regulatory standards for cultivating, processing, testing, packaging, labeling, dispensing, transporting and advertising
medical marijuana. The bill establishes requirements for physicians to certify patients for medical use. The bill also specifies
criteria for qualified patients and caregivers to meet in order to use and administer marijuana. The bill grants DOH regulatory
oversight and authorizes DOH to create a registry and identification card system for patients and caregivers.

The bill grants DOH limited emergency rulemaking authority to ensure DOH can implement the amendment and this bill by the
deadlines set forth in the amendment. The bill also establishes procedures for the cause of action against DOH for failure to
meet the amendment's deadlines and provides DOH with affirmative defenses.

The bill exempts marijuana for medical use from sales tax. The bill preempts to the state the regulation of cultivation, processing
and delivery of marijuana but authorizes local ordinances that ban dispensing facilities and determine the location, and other
permitting requirements of dispensing facilities that do not conflict with state law or DOH rule or are not more restrictive than
those for pharmacies.

The bill makes the necessary conforming changes throughout the Florida statutes.

The bill has a range of fiscal impacts on DOH, Department of Highway Safety and Motor Vehicles, and the Florida Department
of Law Enforcement. lt has negative fiscal impact on local governments. See FiscalAnalysis.

The bill was approved by the Governor on June 23,2017, ch.2017-232, L.O.F., and became effective on that date.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STOMGE NAME: h0005Az.HHS
DATE: June 30,2017 Exhibit 1467



I. SUBSTANTIVE INFORMATION

A. EFFECTOFCHANGES:

BACKGROUND

Cannabis

Marijuana, also called cannabis, has been used for a variety of health conditions for at least 3,000
years.t Currently, the U.S. Food and Drug Administration (FDA) has not approved the use of cannabis
to treat any health condition due to the lack of research to show that the benefits of using cannabis
outweigh the risks.2 However, based on the scientific study of cannabinoids, which are chemicals
contained in cannabis, the FDA has approved two synthetic prescription drugs that contain certain
cannabinoids.3

Although there are more than 100 cannabinoids in a marijuana plant, the two main cannabinoids of
medical interest are delta-9-tetrahydrocannabinol (THC) and cannabidiol (CBD). THC is a mind-altering
chemical that increases appetite and reduces nausea and may also decrease pain, inflammation, and
mrronlanan*ralnrahlamo l^Ell-'\icaahamiaal{ha{r.laacnaf a#faaf fhaminr{nrhaharrinr hrrf marrhatttugvtgvvttttvtytvvtEttto.vuvt0qvttgttttvqttttqtvv99ttvtqrr99rrrrvrrrrrrvvr vvrlqYrvrrvvtrrrqr9v

useful in reducing pain and inflammation, controlling epileptic seizures, and possibly treating mental
illness and addictions.a

-t-..-.. 
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2014. The CBD content has decreased from .28o/o in 2001 to .15o/o in 2014. ln 1995, the level of THC
was 14 times higher than its CBD level. ln2014, the THC level was 80 times the CBD level.5

Research on the Medical Use of Cannabis

During the course of drug development, a typical compound is found to have some medical benefit and
then extensive tests are undertaken to determine its safety and proper dosage for medical use.6 ln
contrast, marijuana has been widely used in the United States for decades. In 2014, just over 49o/o of
the U.S. population over 12 years old had tried marijuana or hashish at least once and just over
.ir\ot ,.,^-^ a,,--a-r 7 T.1r-^ a^+^ an {h^ ^-r'a-^a alla^+a ^f m^-i;, ma-^ ^.,r^nai.,a {t ^n {lr4tvTo wgttt uuttYtlt uDctD. I ilE Llcltd uil UtE ctLIvEtDE Eilrtr/tD vl llldruuaild cilii illurE E/\r,EilDlvE r,rrcilr Lr1(,

data on its effectiveness.8 Clinical studies of marijuana are difficult to conduct as researchers interested
in clinical studies of marijuana face a series of barriers, research funds are limited, and there is a
daunting thicket of federal and state regulations to be negotiated.e ln fact, recently, there has been an
exponential rise in the use of marijuana compared to the rise in scientific knowledge of its benefits or
adverse effects because some states have allowed the public or patients to access marijuana while the
federal government continues to limit scientific and clinical investigators' access to marijuana for
research.lo

1 U.S. Department of Health & Human Services, National Center for Complementary and lntegrative Health, Medicat Maijuana,
available af https://nccih.nih.gov/health/marijuana (last visited on June 21 ,2017).
'u.s.oepaationalCenterforComplementaryandlntegrativeHealth,Whatismedicat
marijuana?, available af http://www.drugabuse.qov/publications/druqfacts/mariiuana-medicine (last visited on June 21 ,2017).
3 td.'
o 

td.
u Elsohly, M.A., Mehmedic,Z., Foster, S., Gon, C., Chandra, S. and Church, J.C. Changes in Cannabis Potency Overthe Last 2
Decade.s (1995-2014)' Analysis of Currcnt Data in thc llnited .Sfafe.s. . Biological Psychiatry. April 1 , 2016; 79:61 3-61 9.
o lnstitute of Medicine, Marijuana and Medicine: Assessrng the Science 8ase, The National Academies Press, 1999, available at
http://www.nap.edu/catalog/6376/mariiuana-and-medicine-assessing-the-science-base (last visited on June 21 ,2017).

i'rvi...ealthStatisticsandQuality,iesu/fsfromthe
2014 National Suruey on Drug Use and Health: Detailed Tables, available af http://www.samhsa.gov/data/population-data-
nsduhrtepqlts (last visited on June 21,2017).
Jsupral'-ote o.
' ld.

'o Friedman, D., M.D., Devinsky, O., M.D., Cannabinoids in the Treatment of Epilepsy, NEW ENG. J. MED., September 10, 2015, on
file with the Health Quality Subcommittee.
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ln 1999, the lnstitute of Medicine published a study based on a comprehensive review of existing
scientific data and clinical studies pertaining to the medical value of marijuana.ll The study concluded
that there is potential therapeutic value of cannabinoid drugs, primarily THC, for pain relief, control of
nausea and vomiting, and appetite stimulation.l2 Recent comprehensive reviews of studies regarding
the health effects of marijuana published by the Journal of the American Medical Association and the
National Academies of Sciences, Engineering, and Medicine concluded that there is moderate-quality
evidence that the use of cannabis or cannabinoids for the treatment of chronic pain, spasticity
symptoms in patients with MS, and nausea and vomiting due to chemotherapy.l3 There is limited
evidence suggesting that cannabis or cannabinoids are associated with improvements increasing
appetite and weight gain in HIV infected patients, sleep disorders, anxiety, Post-Traumatic Stress
Disorder and Tourette syndrome.'o There is inconclusive evidence that cannabis or cannabinoids are
effective or ineffective in the treatment of cancer, epilepsy, ALS, Huntington's disease, Parkinson's, or
spasticity symptoms in patients with spinal cord injuries.l5

There is also research that suggests the combination of THC and CBD increases the efficacy of
treatment while reducing adverse reactions.16 CBD may offset the negative effects of THC including
intoxication, sedation, and increased heartrate. CBD may also relive pain, nausea, and vomiting and
contain anti-carcinogenic properties.

The 1999 lnstitute of Medicine study also concluded that smoked marijuana is a crude THC delivery
system that delivers harmful substances.lT The lnstitute of Medicine's study, which warned that
smoking marijuana is harmful, was corroborated by a study published in the New England Journalof
Medicine in 2014.18 Smoking marijuana is associated with worse respiratory symptoms such as
coughing, wheezing, and chest tightness and more frequent episodes of chronic bronchitis.le Marijuana
smoke contains many of the same toxins as tobacco smoke, including those that cause cardiovascular
disease.2o A recent study found that one minute of exposure to second hand marijuana smoke
diminishes blood vessel function to the same extent as second hand tobacco smoke, but the harmful
cardiovascular effects last three times longer.21

The New England Journal of Medicine 2014 study further warned that long{erm marijuana use can
lead to addiction and that adolescents have an increased vulnerability to adverse long-term outcomes
from marijuana use.2' Specifically, the study found that, as compared with persons who begin to use
marijuana in adulthood, those who begin in adolescence are approximately 2 to 4 times as likely to
have symptoms of cannabis dependence within 2 years after first use." The study also found that
cannabis-based treatment with THC may have irreversible effects on brain development in adolescents

tt suora note 6.
12 rd.'
tt Whiting, P.F., et. al., Cannabinoids for Medical lJse: A Systematic Review and Meta-analysls, JAMA (June 2015) and The National
Academies of Sciences, Engineering, and Medicine, The Health Effects of Cannabis and Cannabinoids: The Current State of Evidence
and Recommendations for Research (2017), available at https://www.nap.edu/catalog/24625lthe-health-effects-of-cannabis-and-
cannabinoids-the-current-state (last visited on June 21 ,2017).
14 Id. 

-

t5 The National Academies of Sciences, Engineering, and Medicine , The Health Effects of Cannabis and Cannabinoids: The Current
State of Evidence and Recommendafions forResearch (2017), available at https;//www.nap.edu/cataloq/24625lthe-health-effects-of-
cannabis-and-cannabinoids{he-current-state (last visited on June 21 ,2017).

inoids:ThetherapeuticrationateforcombiningtetrahydrocannabinolandcannabidioI'
(?006) Med Hypotheses 66(2):234-46.
" Sulra note 6.

'u Voikow, N.D., Baler, R.D., Compton, W.M. and Weiss, S.R., Adverse Health Effects of Maijuana Use, NEW ENG. J. MED., June 5,
2014, available af dfaf.orq/assets/docs/Adverse%20health%20effects.pdf (last visited on June 21,2017).
tn Suora. note 15.

'o Wang, X., Derakhshandeh, R., Liu, J., Narayan, S., Nabavizadeh, P., Le, S.,Springer, M. L. (2016). One Minute of Maijuana
Secondhand Smoke Exposure Substantially Impairs Vascular Endothelial Function. Journal of the American Heart Association:
Cardiovascular and Cerebrovascular Disease, 5(8), e003858. http://doi.orq/1 0.1 1 61/JAHA.'l 16.003858 (last visited on June 21 , 2017).

" rd.

ll Supra, note 18.
'td
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as the brain's endocannabinoid system undergoes development in childhood and adolescence.2a
Heavy use of marijuana by adolescents is associated with impairments in attention, learning, memory,
poor grades, high drop rates and l.Q. reduction.2s

Marijuana is the most widely used illicit drug during pregnancy.26 According to data from the National
Survey of Drug Use and Health, 3.85%of pregnant women between the ages of 18 and 44 years
reported past-month marijuana use in 2014, compared with 2.37o/o in 2002.27 A recent review and meta-
analysis found that infants of women who used marijuana during pregnancy were more likely to be
anemic, have lower birth weight, and require placement in neonatal intensive care than infants of
mothers who did not use marijuana.2s Studies have also shown links between prenatal marijuana
exposure and impaired higher-order executive functions such as impulse control visual memory, and
attention during the school years.2n

Federal Regulation of Gannabis

Criminal Laws and Enforcement

The Fedei'ai Conti'oiied Si;bstances Act30 iists cannabis as a Scheduie I di'ug, meaning it has a high
potential for abuse, has no currently accepted medical use, and has a lack of accepted safety for use
under medical supervision.3l The Federal Controlled Substances Act imposes penalties on those who
possess, se!|, clistr"ilrrtte, clispense, ancl use cannabis 32 A first misdemeanor offense for possession of
cannabis in any amount can result in a $1,000 fine and up to a year in prison, climbing for subsequent
offenses to as much as $5,000 and three years.t' Selling and cultivating cannabis are subject to even
greater penalties.3a

ln August of 2013, the United States Department of Justice (USDOJ) issued a publication entitled
"Smart on Crime: Reforming the Criminal Justice System for the 21st Century." 3s This document details
the federal government's changing stance on low-level drug crimes announcing a "change in
Department of Justice charging policies so that certain people who have committed low-level,
nonviolent drug offenses, who have no ties to large-scale organizations, gangs, or cartels will no longer
be charged with offenses that impose draconian mandatory minimum sentences. Under the revised
policy, these people would instead receive sentences better suited to their individual conduct rather
than excessive prison terms more appropriate for violent criminals or drug kingpins."36

On August 29,2013, United States Deputy Attorney General James Cole issued a memorandum to
federal attorneys that provided guidance to states that have legalized cannabis in some form regarding

'o !d.

'u Bertha K. Madras, PhD., Dept. of Psychiatry, Mclean Hospital, Harvard Medical School, Maijuana:Rlsks and Consequences,
prepared for Florida Legislature, February 2016 and Presentation to the Health Quality Subcommiftee on January 11, 2017. On file
with the Health Quality Subcommittee.
'o Nora D. Volkow, MD1; Wilson M. Compton, MD, MPE1; Eric M. Wargo, PhD. The Risks of Marijuana Use During Pregnancy. JAMA.
2017 ,317(2\:129-130, available at https://iamanetwork.com/journals/iama/article-abstracV2594400 (last visited on June 21,2017).
27 rd.'

"JKLGunn,CBRosales,KECenter,ANuftez,SJGibson,CChrist,andJEEhiri.Prenatal exposuretocannabisandmaternal and
child health outcomes: a systematic review and meta-analysis. BMJ open. 2016; 6(a): e009986, available at
https//rrrrww.ncbi.nlm.nih.gov/pmc/articles/PMC4823436/ (last visited on June 21,2017).

stingimpactsofprenatalcannabisexposureandtheroleofendogenous
cannabinoids in the developing brain-Euture Neurol-2011 Jull;6(4
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3252200/ (last visited on June 21,2017).
m 21 u^SC. 

"". 
801-971.tt 21 u.s.c. s.812.3'21 U.S.c. ss. 841-65.

33 21 u.s.c. s. 844.
to 21 U.S.c. ss.841-65.
35U.S. Department of Justice, Smarf on Cime: Reforming the Criminat Jusflce Sysfem for the 21 st Century, available at
htto://www.iustice.qov/aq/smart-on-crime.pdf (last visited on June 21 ,2017).367. 

-
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the federal government's cannabis-related offense enforcement policies.3T The memo stated that the
USDOJ was committed to using its limited investigative and prosecutorial resources to address the
most significant threats in the most effective, consistent, and rational ways, and outlined eight areas of
enforcement priorities. 38

These enforcement priorities include preventing cannabis from being distributed to minors, preventing
cannabis sale revenues going to criminal gangs or other similar organizations, preventing the diversion
of cannabis from states where it is legal under state law in some form to other states, preventing state-
authorized cannabis activity from being used as a cover or pretext for trafficking of other illegal drugs or
illegal activity, preventing violence and the use of firearms in the cultivation and distribution of cannabis,
preventing drugged driving and the exacerbation of other adverse public health consequences, and
preventing cannabis being grown, possessed or used on public lands.3e The memo indicated that
outside of the listed enforcement priorities, the federal government would not enforce federal cannabis-
related laws in states that have legalized the drug and that have a robust regulatory scheme in place
with effective enforcement procedures that address the enforcement priorities of the federal
government listed above.ao

ln 2014, Congress enacted the Consolidated and Further Continuing Appropriations Act of 2015
(Appropriations Act of 2015). Section 538 of the Appropriations Act of 2015 prohibits the USDOJ from
expending any funds in connection with the enforcement of any law that interferes with a state's ability
to implement its own state law that authorizes the use, distribution, possession, or cultivation of medical
marijuana.al Despite this prohibition in the Appropriations Act of 2015, the USDOJ has continued to
take some enforcement measures against dispensaries of cannabis for medical use. However, in
October 2015, the United States District Court for the Northern District of California held that section
538 plainly on its face prohibits the Department of Justice from taking such action.o' Congress recently
re-enacted the prohibition in section 542 of the Consolidated Appropriations Act of 2016.43

Federal Financial Transaction Laws and Enforcementaa

Under the U.S. dual banking system, financial institutions are chartered under either federal or state
law. All financial institutions, regardless whether they are federally or state-chartered, must comply with
the federal Bank Secrecy Act and anti-money laundering laws and regulations ("BSA/AML"). The
BSA/AML contains a broad set of programmatic requirements, enforced by the Financial Crimes
Enforcement Network (FinCEN), to safeguard the U.S. financial system from illicit use, to combat
money laundering, and to promote national security through the collection, analysis, and dissemination
of financial intelligence. The BSA/AML requires all financial institutions to assist U.S. law enforcement
by keeping records of cash purchases of negotiable instruments, filing reports of cash transactions
exceeding $10,000, and filing suspicious activity reports if the financial institutions suspect money
laundering, tax evasion, or other criminal activities. The BSA/AML also requires financial institutions to
implement robust customer identification programs/"know your customer" verification procedures for
new account holders.

ln 2Q14, FinCEN issued guidance for financial institutions regarding the provision of banking services to
marijuana-related businesses.a5 Financial institutions providing services to marijuana-related

tt U.S. Department of Justice, Guidance Regarding Maijuana Enforcement, August 29,2014, available at
http://www.iustice.qov/iso/opa/resources/3052013829132756857467.pdf (last visited on June 21 ,2017).ffit" 

rd.
oo !d.
o] euo. L. 113-23s (2014).
"' U.S. v. Main Alliance for Medical Marijuana,2015 WL 6123062 (N.D. Cal. Oct. 19, 2015).
ot Pub. L.114-113 (2015).
aa Florida House of Representatives, lnsurance and Banking Subcommittee, Banking Servlces for Maijuana Euslnesses (2016). On file
with the Health Quality Subcommittee.
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businesses must file marijuana-specific suspicious activity reports for all of its marijuana-related
businesses. The type of marijuana-specific suspicious activity report that must be filed is based on
whether or not the financial institution reasonably believes, based on its due diligence, that the
marijuana-related business is violating one of the Cole Memo priorities or state law. The guidance
requires heightened due diligence and reporting requirements by financial institutions but does not
provide immunity and is discretionary for prosecutors to follow.

State Requlation of Cannabis for Medical Use

Currently, 27 statesaG and the District of Columbia permit and regulate the use of cannabis for medicinal
purposes.oT While these laws vary widely, most specify the medical conditions a patient must be
diagnosed with to be eligible to use cannabis for treatment, allow a caregiver to assist with such
treatment, require the registration of the patient and caregiver and a registration lD card to be issued to
the patient and caregiver, restrict where cannabis can be used, and provide standards pertaining to the
growing, processing, packaging, transport, and dispensing of cannabis for medical use.

Medical Use of Cannabis

Of the 27 states that allow medical use of cannabis, most have a statutory list of qualifying medical
conditions which vary by state. Of those, 23 states also provide a mechanism for expanding the list of
qualifying medical conditions, most hry allowing pLrLrlic petition to a state agency or" board or by grantino
physicians some discretion based on patient benefit.as The chart below shows the most common
qualifying conditions.ae

Medical Condition Number of States
Cancer 27
HIV/AIDS 27
Multiple Sclerosis 26
Eoilepsv 26
Glaucoma 25
Chronic Pain 24
nL-^-r^ ni-^^^^UIIIUI I S UISEdSE 17

Amvotrophic Lateral Sclerosis (ALS) 14

Hepatitis C 12

Alzheimer's Disease 11

Five states include terminal illness with a probable life expectancy of one year or less as a qualifying
condition (Delaware, Minnesota, New Jersey, New York and Pennsylvania).

ou United States Department of Treasury, Financial Crimes Enforcement Unit, BSA Expectations Regarding Marijuana-Related
Busrnesses. (February 2014), available at https://www.fincen.qov/resources/statutes-regulations/guidance/bsa-expectations-reqardinq-
mariiuana-related-businesses (last visited on June 21 ,2017).
ffia,Arizona,California,Colorado,Connecticut,Delaware,Hawaii,lllinois,Maine,Maryland,
Massachusetts, Michigan, Minnesota, Montana, Nevada, New Hampshire, New Jersey, New Mexico, New York, Oregon, Rhode lsland,
Vermont, and Washington. California was the first to establish a medical marijuana program in 1996 and Ohio and Pennsylvania were
the most recent state to pass medical marijuana legislation which took effect in 2016. National Conference of State Legislatures, Sfafe
Medical Maijuana Laws, available at htto://www.ncsl.org/issues-research/health/state-medical-mariiuana-laws.aspx (last visited on
June 21 ,2017\.
a7 According to the National Conference of State Legislatures, 17 other states allow the use of low-THC cannabis for medical use or
allow a legal defense for such use, including Florida. National Conference of State Legislatures, State Medical Maijuana Laws,
available at http://www.ncsl.orq/research/health/state-medical-marijuana-laws.aspx (last visited on June 21 ,2017).ouFore"am'gft'ioippioveotherconditions:ASs17.37'07o(Alaska),A.R.S.s36-
2801 (Arizona), C.R.S.A. Const. Art. 18, S 14 (Colorado), C.G.S.A. $ 21a-408 (Connecticut), 16 Del.C. S 49024 (Delaware), HRS S

329-121(Hawaii),410|LCS 130/10 (lllinois), M.C.L.A. 333.26423 (Michigan), M.S.A. 5152.22 (Minnesota), N.R.S.453A.050 (Nevada),
N.H. Rev. Stat. $126-X:1 (New Hampshire), N.J.S.A. 24:613 (NewJersey), N.M.S.A. 1978, S 26-28-3 (New Mexico), O.R.S. S 475.302
(Oregon), and Gen. Laws 1956, S 21-28.6-3 (Rhode lsland). For examples of states allowing for physician discretion in treating other
conditions with the medical use of cannabis, see M.G.L.A. 94C App. $1-2.ot These are conditions specified in states' statutes or state constitutional amendments. Many also include symptoms or conditions that
could apply to several other conditions, such as cachexia or wasting syndrome, severe pain, severe nausea, seizures, or muscle
spasms.
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Twenty-one states require a physician to certify that the patient has a qualifying condition. Some states
require physicians to have certain qualifications to be able to order cannabis for medical use for
qualified patients.s0 Sixteen states require a physician to report the patient's diagnosis when
recommending or certifying medical marijuana, usually on a form certifying the patient has a qualifying
condition that is submitted to the state agency that regulates the medical use of marijuana.5l
All states require proof of residency in order for a patient to use medical cannabis.s2 Twenty states
require qualified patients to register with the state and obtain a registration lD card, usually from a state
agency.u'

Patient populations vary greatly by state, from 0.1 patients per 1 ,000 state residents to 19.8 patients
per 1,000 state residents.5a The Florida Office of Economic and Demographic Research estimated that
the number of potential users of medical marijuana in Florida upon full implementation of the 2014
constitutional amendment allowing use of marijuana for the treatment of debilitating medical conditions
would be approximately 450,000 persons per year.uu However, calculating the expected patient
population and rate of increase is difficult. ln Colorado, the patient population grew exponentially after
2009 when retail dispensaries were established and the caregiver limit of 5 patients per caregiver was
eliminated. The Colorado patient population increased from roughly 5,000 in 2009 to just over 100,000
patients in 2010. The Colorado patient population has remained steady since 2010. Other states have
experienced slower and steadier increases in patients.56

Most states place restrictions on where cannabis for medical use may be used by patients. Typically,
cannabis for medical use may not be used in public places, such as parks and on buses, or in areas
where there are more stringent restrictions placed on the use of drugs, such as in or around schools or
in prisons.sT

Careqivers

Twenty{hree states allow caregivers to purchase or grow cannabis for the patient, possess a specified
quantity of cannabis, and aid the patient in using cannabis, but prohibit them from using cannabis
themselves. Eleven states also require the caregiver to be at least 2158 and Colorado prohibits the
caregiver from being the patient's physician.5e Like the patient receiving treatment, the caregiver is
usually required to be registered and have a registration lD card, typically issued by a state agency.

Requlatory Framework

There are two general methods by which patients can obtain cannabis for medical use. They may either
self-cultivate the cannabis in their homes, or buy commercially-produced cannabis from specified points

to For example, the following states require the ordering physician to be a neurologist: lowa (l.C.A. S 124D.3), Missouri (V.A.M.S.
192.945), Utah (U.C.A. 1953 S 26-56-103), and Wyoming W.S.1977 S 35-7-1902). Additionally, Vermont requires a physician to
establish a bona fide relationship with the patient for not less than 6 months before ordering such treatment. See 18 V.S.A. S 4472.
ut Arizona, Colorado, Delaware, Georgia, Massachusetts, Michigan, Montana, Nevada, New Hampshire, New Jersey, New Mexico,
New York, Oregon, Rhode lsland, Vermont, and Washington.
"' Procon.org,28 Legal Medical Marijuana Sfafes and DC: Laws, Fees, and Possesslon Limits, available at:
http://medicalmariiuana.procon.org/view.resource.php?resourcelD=005889 (last visited on June 21 ,2017).
53 s,ora;oG76:-to Procong.o rg, Number of Legal Medical Maijuana Patients, available at
http://medicalmariiuana.procon.org/view.resource.php?resourcelD=005889 (last visited on June 21 ,2017).

hftiative Financial lnformation Statement for the lJse of
Maijuana for Debilitating Medical Conditions (15-01).
"o For example Arizona saw an increase from 34,699 in 2012 to 43,148 in 2013, 65,547 in 2014,92,838 in 20'15 and a slight decrease
to 89,405 in 2016.
ut For example, see N.R.S. 4534.322 (Nevada), N.J.S.A. 18A:40-12.22 (New Jersey), 5 CCR 1006-2:12 (Colorado), and West's
Ann.Cal.Health & Safety Code $ 11362.768 (California).
uu See, for example, 22-M.R.S.A. 52423-A (Maine), 1O'5 CMR 725.020 (Massachusetts), and Gen.Laws 1956, S 44-67-2 (Rhode
lsland).
un See, e.g., the definition of "primary caregiver" in C.R.S.A. S 25-1.5-106 (Colorado).
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of sale or dispensaries. Sixteen states allow patients and/or their caregivers to cultivate cannabis.
Regulations governing the amount of cannabis for medical use that may be grown or dispensed vary
widely. For example, the amount of cannabis for medical use patients are allowed to have ranges from
1 ounce of usable60 cannabis to 24 ounces of usable cannabis, depending on the state. Furthermore,
the number of cannabis plants that patients are allowed to grow ranges from 2 mature marijuana plants
to 18 seedling marijuana plants. At least 10 states limit the amount of cannabis for medical use that
may be ordered by specifying the number of days or months of a supply a physician may order.61

States regulations vary for the commercial production of marijuana for medical use. A state may require
vertical integration, in which a single entity engages in the entire enterprise of manufacturing and
distribution. Or a state may allow horizontal integration, in which separate entities form a drug
manufacturing/distribution chain, regulated by a single state agency or multiple state agencies. Ten
states require vertical integration in which a single licensed entity cultivates, processes, and dispenses
medical marijuana. Four of states require such entities to operate as non-profits. Colorado requires
vertical integration for medical but requires horizontal integration for recreational. Colorado found that
horizontal integration has more of a tendency towards monopolization or consolidation than vertical
integration, especially among growers.u'

Qualitv and Safetv Standards

It-4ost states with cannabis laws require entities that culti,-rate and process medica! cannabis to meet
certain standards to ensure the quality, safety and security of medical cannabis.

For example,22 states require marijuana cultivated and process for medical use be laboratory tested
for potency, mold, toxins, contaminants, and pesticides. Six states require laboratories that test medical
marijuana be licensed or registered by the state. Oregon requires that laboratories that test medical
cannabis be accredited and licensed through the state's Environmental Lab Accreditation Program. The
accreditation program ensures that laboratories meet the standards adopted by the National
Environmental Laboratory Accreditation Program and ensures the accuracy and reliability of their test
results. Connecticut requires laboratories to be accredited to standards set by the lnternational
Organization for Standardization and lieensed as a eontrolled substance laboratory=63 Massaehusetts
also requires that labs be accredited to standards set by the lnternational Organization or accredited or
certified by an organization approved by the Massachusetts Department of Public Health.6a Connecticut
also prohibits laboratories from having a direct or indirect interest in any entity that cultivates processes
or dispenses or in any certifying physician.65

States also require certain packaging and labeling standards for cannabis for medical use, including the
requirement for packaging to meet the standards under the United States Poison Prevention Packaging
Act which requires child-resistant packaging.66

Some states allow the use of hydrocarbon gases and solvents, such as butane, propane, and hexane,
to process marijuana. This method extracts essential oils from marijuana to create products with
exceedingly high THC content. For example, butane extraction can create a marijuana productoT with

60 "Usable cannabis" generally means the seeds, leaves, buds, and flowers of the cannabis plant and any mixture or preparation
thereof, but does not include the stalks and roots of the plant or the weight of any non-cannabis ingredients combined with cannabis.
F.or example, see 410 ILCS 130/10 (lllinois) and OAR 333-008-0010 (Oregon).
o' See C.G.S.A. $21a-4089 (Connecticut),410|LCS 130110 (lllinois), MD Code, Health-General, $ 13-3301 (Maryland), M.G.L.A. 94C
App. $1-2 (Massachusctts), M.S.A. S 152.20 (Minncsota), N.R.S.453A.200 (Ncvada), N.H. Rcv. Stat. $ 126-X:8 (Ncw Hampshirc),

N.J.S.A. 24.6110 (New Jersey), N.M.S.A. 1978, S 26-28'-3 (New Mexico), and McKinney's Public Health Law S 3362 (New York).
o'Andrew Freedman, Former Director of Marijuana Coordination in Colorado, Presentation to the Health Quality Subcommiftee on
,l^anuary 25, 2017. On file with the Health Quality Subcommittee.
o' See Conn. Gen. Stat. Ch. 420f and Conn. Regs. $$ 21a-408-1 lo 21a-408-70 (Connecticut).

f] See 1OS CMR 725.105(C)(2) (Massachusettsf.

ll supra, note 63.

l] See C.R.S.A. S 12-43.3-1O4(Colorado) and Haw. Admin. Rules (HAR) S 11-850-92 (Hawaii).
o' Marijuana concentrates are often referred to as 710 (the word "OlL" flipped and spelled backwards),
wax, ear wax, honey oil, budder, butane hash oil, butane honey oil (BHO), shatter, dabs (dabbing), black glass, and
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THC concentrations of 60%-90% which is significantly higher than the 17o/oTHC concentration found in
raw marijuana flower.68 The full extent of the health impact of consuming products with high
concentration of THC is unknownoe however, there is research indicating that use of such products
significantly increases the risk of cannabis-associated psychosis.T0

There are various public health and safety concerns with the use of hydrocarbon solvents and gases to
process marijuana. Hydrocarbon gases and solvents are highly volatile compounds and improper use
can result in explosions.tt Hydrocarbon gases and solvents are also toxic to humans and may cause
eye, nose, and throat irritation, nausea, headaches, dizziness, fatigue, and allergic skin reactions.T2

States which allow the use of hydrocarbon solvents to process marijuana have enacted various
regulations to address these safety concerns. Washington requires extracts made with hydrocarbon-
based solvents to be at least 99% pure and tested for any residual solvents that may remain in the
product post-extraction.T3 Washington requires that the parts per million (PPM) for one gram of finished
extract not exceed 500 PPM of residual solvents. Colorado requires producers of marijuana products
that use solvents to certify that it meets local and state building codes, fire codes, and electrical codes
and to comply with safety requirements for proper ventilation and storage.Ta Washington and Colorado
also require that any solid or liquid wastes generated during marijuana production and processing be
stored, managed and disposed of in accordance with state and local laws and regulations.Ts

States also require certain packaging and labeling standards for cannabis for medical use, including the
requirement for packaging to meet the standards under the United States Poison Prevention Packaging
Act which requires child-resistant packaging.T6

Securitv and Diversion Standards

Some states have experienced diversion of medical cannabis into the black market. An estimated 75
percent of the medical marijuana in the State of Oregon is diverted to the black market.77 About 60 to
80 percent of the black-market cannabis consumed nationally is from California.Tt ln Colorado, patients
and caregivers are allowed to cultivate up to 99 plants without any state or local regulation, which has
resulted in criminal enterprises operating under the guise of patients or caregivers.Ts During 2009-2012,
the yearly average number of interdiction seizures of Colorado marijuana increased 357o/o from 53 to
242 per year.to

errl. What You Should Know About Maijuana Concentrates Also Known As: The Extractions, United States Department of Justice,
Drug Enforcement Administration, December 2O14, available at https://www.dea.qov/pr/multimedia-librarv/publications/mariiuana-
concentrates.pdf (last viewed June 20, 2017).
w Mar'tluana Eqriialency in Poftion and Dosage'. An assessme nt of physical and pharmacokinetic retationships
in maijuana production and consumption in Colorado, Colorado Department of Revenue, August 10,2015, available at
https://www.colorado.qov/pacific/sites/defaulUfiles/MED%20Eqgivalencv Final%2008102015.pdf (lastviewed June20,2017).
W.ofHe'iihiloHuminservices,NationattnstituteonorugRouse,oecember2014,availableat
https://www.druqabuse.qov/sites/default/files/mjrrs 3.pdf (last viewed on Juned 21 ,2017).

EnglundandMartaDiForti,Tra.ditionatMarijuana,High-PotencyCannabisand
Cannabinoids: lncreasing Risk for Psychosrs, World Psychiatry, 2016 Oct; 15(3): 195-204, available at
https://www.ncbi.nlm.nih.qov/pmc/articles/PMC5032490/ (last viewed June 21 ,2017).T
72 Residual Solvent Testing, available at: http://analvtical360.com/cannabis-analysis-laboratory/residual-solvent-testinq
Llast visited June 21 ,2017).
'" See WAC 314-55-104 (Washington).

]] See t CCR212-1(Colorado). 
-

j] See t CCR212-1(Colorado) and WAC 314-55-097 (Washington).
'o See C.R.S.A. S 12-43.3-1O4(Colorado) and Haw. Admin. Rules (HAR) S 11-850-92 (Hawaii).
" Rob Patridge, chairman of the Oregon Liquor Control Commission, quoted at:

(last viewed June 21 ,2017).
Allen, Executive Director of the California Growers Association, quoted at: http://www.laweekly.com/news/how-will-

mariiuana-leoalization-affect-californias-black-market-exports-7660623 (last viewed June 21 ,2017).
b), available at

https://www.colorado.qov/pacific/sites/default/files/l6MarUuanaOSlTMariiuana%20Grell%20Market.pdf (lastviewed June21,2017).
ia in Cotorado, Vot. 4 (20i6),

available at http://www.rmhidta.org.
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To prevent diversion, some states require facilities that grow, process, transport, and dispense
cannabis for medical use to implement an inventory tracking system that tracks the cannabis from
"seed-to-sale."81 Nine states require one statewide approved "seed-to-sale" tracking program be used
by all facilities that grow, process, transport, and dispense cannabis for medical use.82 Colorado's
requirement for licensees to use one "seed-to-sale" tracking system established by the state has been
successful in preventing diversion from commercial production into the black market and preventing
access by youth. 83

Medical Mariiuana Products

Some states allow for the production of only certain forms of medical marijuana. Minnesota only allows
marijuana in liquid, oil, pill, or vapor form for medical use.to Several states ban smoking of marijuana for
medical use.tu New York only allows production of five "brands" of medical marijuana, one of which
must be low-THC and one that must have an equalTHC to CBD ratio.86

Washington prohibits product names that include wording commonly associated with products
marketecito anci by chiiciren.8T Banneci prociuct names inciucie Canclyianci, Cinciereiia, anci Giri Seout
Cookies.s8

Fifteen states allow patients to consunne cannabis-infused food products known as "edibles." Howe,-rer-

some states have faced difficulties in ensuring the safety and quality of edible products. The effects of
THC are typically delayed 1-3 hours after ingestion. Users that feel no immediate effect after ingestion
may consume more than the suggested serving size, leading to overdose which can cause psychosis.se
ln Colorado, edibles were implicated in three deaths.no Calls to poison-control centers for unintentional
marijuana exposure in children under the age of 9 occur at higher rates in states where medical
marijuana is legal, e1 and at a children's hospital and a regional poison control center in Colorado
edibles were responsible for over half of the accidental marijuana ingestions by children.s2
Research has shown that children are attracted to foods that are colorful and novel in shape.e3 Children
prefer sweet, fruity, or candy-like odors.ea Marketing and branding have a significant impact on
children's decision to consume certain foods. Promotional characters, such as cartoons, influence
children's food preferences.nu States have enacted various regulations of edibles and edible packaging
to discourage consumption by children. Colorado prohibits medical marijuana edibles in the shape of a
human, animal, or fruit or any shape that bears the likeness or contains characteristics of realistic or

81 See C.R.S.A. S 35-61-105.5 (Colorado), OAR 333-064-0100 (Oregon), and West's RCWA 69.51A.250 (Washington).
o'Alaska, Colorado, Hawaii, lllinois, Nevada, New Mexico, New York, Oregon and Washington require the use of one seed-to-sale

lpcking program established by the state.
o" Andrew Freedman, Former Director of Marijuana Coordination in Colorado, Presentation to the Heatth Quatity Subcommiftee on
January 25, 2017. On file with the Health Quality Subcommittee.
u] See 

-fUinn. 
Stat. $ 152.22 (Minnesota).

ll trlinnesota, New York, Ohio and Pennsylvania ban the smoking of marijuana for medical use.
8l See NYCRR 1000.4 (New York).
ut Oregon Liquor Control Commission, Clarification on Marijuana Products Attractiveness to Children and Strain Names, available at
https://www.oreoon.gov/olcc/marijuana/Documents/Packaqing Labeling/Strain_Name Attractiveness Children.pdf (last viewed June
21,2017\.
8u rd.
tn Bertha K. Madras, PhD., Marijuana; Rr'sks and Consequences, prepared for Florida Legislature, February 2016. On file with the
Health Qualitv Subcommittee.
e0 See htto://www.newsweek.com/deaths-prompt-colorado-crackdown-pot-infused-food-251833;
http://denver.cbslocal.com/2015/03/2Slmariiuana-edibles-blsmed-for-keystone-deeth/; and
httos;//www.cdc.qov/mmwr/previeMmmwrhtml/mm6428a6.htm?s cid=mm6428a6 x (last viewed June 21 ,2017).

iiociationoflJnintentionaIPediatricE,xposureswithDeciminalizationofMarijuanain
the United Sfafes. Ann Emerg Med 2014; 63:684-689.

ll wang GS, et. al., PediatiiMaijuana Exposures in a Medical Maijuana Sfate. JAMA Pediatr 2013;167:630-633.
o' Cannabis Law & Policy Project. University of Washington School of Law. Concerning Cannabis-lnfused Edibles: Factors That Attract
Children to Foods. June 28, 2016, available at http.//lcb.wa.qov/publications/MarUuana/Concerninq-MJ-lnfused-Edibles-Factors-That-
Attract-Children.pdf (last viewed June 21 ,2017).
'$4 
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fictional human, animal, or fruit, including artistic, caricature, or cartoon renderings.e6 Massachusetts
prohibits medical marijuana edibles from bearing a reasonable resemblance to any commercially
available candy product.eT Nine states requires edibles be packaged in opaque or light-resistant and
child-resistant containers. Six states prohibit packaging that is attractive to children, such as cartoons or
bright colors. Oregon and Massachusetts prohibit any images other than the licensee's logo. Oregon
prohibits the licensee's logo on the packaging if it contains a cartoon.e8

Colorado and Oregon recently implemented new regulations regarding edibles.se Colorado and Oregon
require that edibles be marked with a universal symbol and labeled with the serving size and amount of
THC. Both cap the amount of THC per edible product at 100 mg. The efficacy of these regulations in
preventing overdose or accidental ingestion by children is unknown at this point.

Labeling of the doses of THC and CBD in edibles has been found to be unreliable.l00 Tests of edibles
purchased in California and Washington found that only 17o/o wae accurately labeled for THC. On
average, the tested edibles delivered a dose of THC 28 times higher than labeled. Sixty percent of the
products that were tested had at least 10 percent less THC than labeled. Fifty-nine percent had
detectable levels of CBD, but only 13 of those products had CBD labeled. The average ratio of THC to
CBD was 36:1 and only one product had a 1:1 ratio. lnconsistent dosing poses a problem for patients
who may experience adverse effects and less effective treatment.

Marijuana potency has increased in recent decades. One study examined samples from illicit
marijuana seized by the U.S. Drug Enforcement Administration 1995-2014. lt documents a rise from
4o/o THC to over 12o/o THC in that time.101
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An analysis by a marijuana testing laboratory in Colorado found THC levels of close to 30%, and many
samples with little or no CBD.1o2
Youth Education and Prevention

f! See t CCR 212-1 (Colorado).
" See 105 CMR 725.000 (Massachusetts).

ll onn 333-oo8-1225 (oreson).
'" See 1 CCR 212-1 (Colorado) and OAR 333-007-0220 (Oregon).
'"" Vandrey, R., Raber, J., Raber M., Douglass B., Miller C, Bonn-Miller M., Cannabinoid Dose and Label Accuracy in Edible Medical
Cannabis Products, JAMA 2015; 2491-2493.
101 Supra, note 5.
102 American Chemical Society, March 23, 2015, available at
https://www.acs.orq/content/acs/en/pressroom/newsreleases/2015/march/legalizinq-marUuana-and-the-new-science-of-weed-
video.html (last viewed June 21, 201l.fhe analysis also found high levels of contaminants.
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Recent research has found that a one percentage point increase in the amount of adults registered as
medical marijuana patients within a state increases the prevalence of past month use by youth by 5-
67o.103 Studies have also found that medical marijuana laws reduce the perception of harm among
adolescents.'oo A 2016 study in California found reduced perception of harm by youth after legalization,
and increased youth use.tou

Marijuana Use and Attitudes among California 12th Graders by Year106
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ln Colorado, there was a 260/o increase in youth monthly marijuana use in the three years after medical
marijuana retail dispensaries were established in 2009.107 A study of adolescents in outpatient
substance treatment in Denver, CO, found that 48.8% reported obtaining marijuana from someone with
a medical marijuana license.loB

103 Rosalie Pacula, PhD, RAND Drug Policy Research Center, Presentation to the Health Quatity Subcommiftee on January 25, 2017.
On file with the Health Quality Subcommittee.
104 ld.
1ou Miech, R., Johnston, L., O'Malley, P, Bachman, J., Schulenberg, J., Patrick, M., Irends in use of maijuana and aftitudes toward
maijuana among youth before and after deciminalization: The case of Califomia 2007-2013,lnternational Journal of Drug Policy; vol.

? 9:4, 336-344 (April 201 5).
tou 

rd.

'07 Rocky Mountain High lntensity Drug Trafficking Area Program, The impact of Legatization of Marijuana in Colorado, Vol. 2 (2014),
available at http://www.rmhidta.org (last viewed June 21 ,2017).tot ThurstonEd. Lieberman, S- Schmiege, S, Medical mar'tjuana diversion and associated probtems in adolescent subsfance
treatment. Drug Alcohol Depend.201 1 Nov 1; 1 18(2-3): 489492.
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Colorado and Washington have implemented youth education and prevention campaigns.l0e Colorado
performed a survey of youth in 2014 to determine baseline knowledge among youth of marijuana laws
and perceptions of harm and risk. The survey found that youth were less familiar with marijuana laws
and perceived the use of marijuana as less harmful.110 Colorado launched its education campaign in
mid-2015 with the focus on the health and legal consequences of marijuana use for youth and has had
a positive effect on youth education.111 Washington's program included providing grants to prevention
and treatment programs. Evaluation of the 21 programs receiving grants found that 18 of the programs
produced benefits that outweighed the costs of funding.112

Advertisinq

Greater exposure to medical marijuana advertisements at an early age is associated with higher
marijuana use by adolescents."'Colorado recently enacted legislation to regulate medical marijuana
advertising that has a high likelihood of reaching youth. The new law also prohibits health or physical
benefit claims, pop up advertising, banner ads on mass market websites, marketing directing toward
location-based devices, and opt-in marketing that does not permit an easy and permanent and opt-out
feature.lla Colorado restricts retail advertising aimed at people under the age of 21 and restricts
advertising across various mediums unless there is reliable evidence that no more than 30% of the
viewing audience is reasonably expected to be under the age of 21.115 Outdoor advertising is generally
prohibited in Colorado except for signage identifying location of a retail dispensary.

Florida's Gannabis Laws

Criminal Law and Medical Necessitv Defense

Florida's drug control laws are set forth in ch. 893, F.S., entitled the Florida Comprehensive Drug
Abuse Prevention and ControlAct (Drug ControlAct).116 The Drug ControlAct classifies controlled
substances into five categories, ranging from Schedule I to Schedule V.117 Cannabis is currently a
Schedule I controlled substance,118 which means it has a high potentialfor abuse, it has no currently
accepted medical use in treatment in the United States, and its use under medical supervision does not
meet accepted safety standards.lle Cannabis is defined as:

All parts of any plant of the genus Cannabis, whether growing or not; the seeds thereof;
the resin extracted from any part of the plant; and every compound, manufacture, salt,
derivative, mixture, or preparation of the plant or its seeds or resin. The term does not
include "low-THC cannabis," as defined in s. 381.986, if manufactured, possessed, sold,
purchased, delivered, distributed, or dispensed, in conformance with s. 381.986.120

The Drug ControlAct contains a variety of provisions criminalizing behavior related to cannabis

ton See htto://protectwhatsnext.com/ (Colorado) and http://www.doh.wa.govl/ouandYourFamily/Mariiuana (Washington) (last viewed
June 21 ,2017\.
110 https://www.colorado.oov/pacific/sites/defaulUfiles/MJ RMEP baseline-analysis Youth-Findings.pdf (last viewed June 21 ,2017).111 na Coordinatiotin Colorado, Presenfaf,'on fo fhe Healtit Quality Subcommittee on
January 25,2017. On file with the Health Quality Subcommittee.
' '' Washington State lnstitute for Public Policy, Preventing and Treating Youth Maijuana Use: An Updated Review of the Evidence,
available at http://wrrvw.wsiop.wa.gov/ReportFile/1 571Arusipp_Preventing-and-Treatinq-Youth-Mariiuana-Use-An-Uodated-Review-of-
the-Evidence Report.pdf (last viewed June 21 ,2017).ffi
]]] See C.R.S.A. 512-43.3-202 (Colorado).
"] See 1 CCR 212-2 (Colorado).
' '" Section 893.01, F.S.
117 Section 893.03, F.S.
111 Section 893.03(1Xc)7., F.S.
"" Section 893.03(1), F.S.
120 Section 893.02(3), F.S.
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Section 893.13, F.S., makes it a crime to sell, manufacture, deliver, purchase, or possess
cannabis. The penalties for these offenses range from first degree misdemeanors to second
degree felonies.121
Section 893.135(1Xa), F.S., makes it a first degree felony122 to traffic in cannabis, i.e., to
possess, sell, purchase, manufacture, deliver, or import more than 25 pounds of cannabis or
300 or more cannabis plants. Depending on the amount of cannabis or cannabis plants
trafficked, mandatory minimum sentences of three to 15 years and fines of $25,000 to
$200,000 apply to a conviction.l23
Section 893.147, F.S., makes it a crime to possess, use, deliver, manufacture, transport, or sell
drug paraphernalia.l2a The penalties for these offenses range from first degree misdemeanors
to second degree felonies.125

a

Florida courts have held that persons charged with offenses based on the possession, use, or
manufacture of marijuana may use the medical necessity defense, which requires a defendant to prove
that:

. He or she did not intentionally bring about the circumstance which precipitated the unlawful act;

. He or she could not accomplish the same objective using a less offensive alternative; and

. The evil sought to be avoided was more heinous than the unlawful act.126

, 1t4.,
ln JenKs y. urare, - tne oelenoanls, a marneo coupte, sufiereo Trom unconlroilaore nausea que ro AruD
treatment and had testimony from their physician that they could find no etfective alternative treatment.
The defendants tried cannabis, and after finding that it successfully treated their symptoms, decided to
grow two cannabis plants.128 They were subsequently charged with manufacturing and possession of
drug paraphernalia. Under these facts, the First District Court of Appeal found that "section 893.03 does
not preclude the defense of medical necessity" and that the defendants met the criteria for the medical
necessity defense.l2e The court ordered the defendants to be acquitted.130

Seven years after the Jenks decision, the First District Court of Appeal again recognized the medical
necessity defense in Sowe// y. Sfafe.131 More recently, the State Attorney's Office in the Twelfth
Judieial Cireuit citeej the medieal neeessity defense as the rationale for not proseeuting a person
arrested for cultivating a small amount of cannabis in his home for his wife's medical use.t"

Compassionate Medical Cannabis Act

The Compassionate Medical Cannabis Act (CMCA) was enacted in 2014.133 The CMCA legalized a
low-THC and high-CBD form of low-THC cannabisl3a for medical use135 by patients suffering from

121 A first degree misdemeanor is punishable by up to one year in county jail and a $1,000 fine; a third degree felony is punishable by
up to five years imprisonment and a $5,000 fine; and a second degree felony is punishable by up to 15 years imprisonment and a
$10,000 fine. ss. 775.082 and 775.083, F.S.lll n nrst degree felony is punishable by up to 30 years imprisonment and a $10,000 fine. ss. 775.082 and 775.083, F.S.
'" Section 893.13(1Xa), F.S.

"o Drug paraphernaiia is defined in s. 893.145, F.S., as: All equipment, products, and materials of any kind which are used, intended
for use, or designed for use in the planting, propagating, cultivating, growing, harvesting, manufacturing, compounding, converting,
producing, processing, preparing, testing, analyzing, packaging, repackaging, storing, containing, concealing, transporting, injecting,
iqgesting, inhaling, or otherurise introducing into the human body a controlled substance in violation of ch. 893, F.S., or s.877.111, F.S.
'" Section 893.147, l-.S.
126 

Jenks v. Sfafe,582 So.2d 676,679 (Fla. 1st DCA 1991), rev. denied,589 So.2d 292 (Fla. 1991).tl' saz so.2d 676 (Fra. 1st DcA 1991).
t2u 

rd.
12e ld.
tto rd.

']] zss So.2d 333 (Fra. 1st DcA 1998).
'" lnterdepartmental Memorandum, State Attorney's Office for the Twelfth Judicial Circuit of Florida, SAO Case # 13CF007016AM,

{pril 2, 2013, on file with the Health Quality Subcommittee.
"'See ch.2014-157, L.O.F., ch.2016-123, L.O.F. and s.381,986, F.S.
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cancer or a physical medical condition that chronically produces symptoms of seizures or severe and
persistent muscle spasms. ln 2016, the legislature also amended the Right to Try Act (RTTA) to allow
eligible patients with a terminal condition to receive a form of cannabis with no THC limit or CBD
mandate referred to as medical cannabis.136

D i spe n si nq O rq an ization s

Under the CMCA, DOH was required to approve by January 1, 2015, five dispensing organizations to
cultivate, process, transport, and dispense low-THC cannabis or medical cannabis with one dispensing
organization in each of the following regions: northwest Florida, northeast Florida, central Florida,
southeast Florida, and southwest Florida. DOH was also authorized to impose an initial application and
biennial renewal fee that is sufficient to cover the costs of regulating the program."t To be approved as
a dispensing organization, an applicant must:

o Possess a certificate of registration issued by the Department of Agriculture and Consumer
Services for the cultivation of more than 400,000 plants;

o Be operated by a nurseryman;
. Have been operating as a registered nursery in this state for at least 30 continuous years;
r Have the technical and technological ability to cultivate and produce low-THC cannabis;
o Have the ability to secure the premises, resources, and personnel necessary to operate as a

dispensing organization ;

. Have the ability to maintain accountability of all raw materials, finished products, and any
byproducts to prevent diversion or unlaMul access to or possession of these substances.

. Have an infrastructure reasonably located to dispense low-THC cannabis to registered patients
statewide or regionally as determined by the department;

o Have the financial ability to maintain operations for the duration of the 2-year approval cycle,
including the provision of certified financials to the department. Upon approval, the applicant
must post a $5 million performance bond;

o Have all owners and managers fingerprinted and all owners and managers must have
successfully passed a level 2 background screening pursuant to s. 435.04; and

. Employ a medical director, who must be a Florida-licensed allopathic physician or osteopathic
physician and have successfully completed a course and examination that encompasses
appropriate safety procedures and knowledge of low-THC cannabis.

lmplementation by DOH of the dispensing organization approval process was delayed due to litigation
challenging proposed rules that addressed the initial application requirements for dispensing
organizations, revocation of dispensing organization approval, and inspection and cultivation
authorization procedures for dispensing organizations. The litigation was resolved on May 27,2015,
with an order entered by the Division of Administrative Hearings holding that the challenged rules do
not constitute an invalid exercise of delegated legislative authority.138 Thereafter, the rules took effect
on June 17,2015j3e

The application process to become a dispensing organization closed on July 8,2015, with 28
applications received by DOH. Each application was evaluated and complete applications that met the

tto The act defines "low-THC cannabis," as the dried flowers of the plant Cannabiswhich contain 0.8 percent or less of
tetrahydrocannabinol and more than 10 percent of cannabidiol weight for weight, or the seeds, resin, or any compound, manufacture,
s-qlt, derivative, mixture, or preparation of the plant or its seeds or resin. See s. 381 .986(1Xb), F.S.
135 Section 381.986(1Xc), F.S., defines "medical use" as "administration of the ordered amount of low-THC cannabis. The term does not
include the possession, use, or administration by smoking. The term also does not include the transfer of low-THC cannabis to a person
other than the qualified patient for whom it was ordered or the qualified patient's legal representative on behalf of the qualified patient."
Section 381 .986(1)(e), F.S., defines "smoking" as "burning or igniting a substance and inhaling the smoke. Smoking does not include
the use of a vaoorizer."
136 Section 499.0295, F.S.

]l] section 381.e86(5)(b), F.S.
'"" Baywood v. Nursen'es Co., Inc. v. Dep't of Health, Case No. 15-1694RP (Fla. DOAH May 27,2O15).
ttn Ruie Chapter 64-4, F.A.c.
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minimum statutory requirements were then scored by three reviewers using a scorecard.loo The
scorecards of each reviewer were combined to generate an aggregate score for each application. The
applicant with the highest aggregate score in each region was to be awarded a license.

2014 Dispensing Organizations Applications: Aggregate Score and Regional Rank

Applicant Region
Reviewer

1

Reviewer
2

Reviewer
3

Final
Rank

Regional
Rank

3 Boys Southwest 2.6875 3.1000 4.6L25 3.4667 4

Alpha Southwest 4.8750 3.5000 3.937s 4.L042 5

Perkins Southwest 1.3750 2.O375 2.9375 2.L1,67 L

Plants of Ruskin Southwest 2.7625 2.3375 2.8375 2.6458 2

Sun Bulb Southwest 3.3000 4.0250 2.1500 3.L583 3

Bill's Southeast 2.It25 1.1500 L.3875 1.5500 L

Costa Southeast 4.2754 4.2375 4.6875 4.4000 5

Keith's St. Germain Southeast 2.4L25 4.L250 3.1000 3.2725 4

t\ature s vvay )outlleaSr z-.4JVV 5..+O / ) Z.I LLJ z..665J z

Redland Southeast 3.7s00 2.0000 3.7750 3.L750 3

Deleon Central 7.8375 2.887s 1.0000 1.9083 I
UEWA] Leil[rdr 4.t)vu +.J / JU z.)5 I J J.J JL+' J

Knox Central 4.7750 6.5875 5.8750 5.5458 7

McCrory's Central 5.4L25 4.6875 6.s2s0 5.5417 6

Redland Central 6.4000 2.3375 4.5500 4.4292 4

Spring Oak Ce ntra I L4375 1.3750 3.3L25 2.O4L7 2

Treadwell Central 3.9875 5.4375 4.2750 4.5667 5

Bill's Northeast 1.2s00 r.4254 1.0000 L.2250 t
Chestnut Hill Northeast 4.7250 3.6500 3.0000 3.79r7 4

Hart's Northeast 3.2375 2.O7sO 2.0000 2.4375 2

Loop's Northeast 2.7250 3.987s 4.0000 3.s708 3

San Felasco Northeast 3.052s 3.8625 5.0000 3.9750 5

Alpha Northwest 3.3125 2.9000 2.0000 2.7375 3

Hackney Northwest 3.6125 3.4500 4.0000 3.5875 4

Ha rt's Northwest L.7250 1.92s0 3.0000 2.21,67 2

Tree King Northwest 1.3500 t.7250 1.0000 1.3583 L

On November 23,2015, DOH announced the five approved dispensing organizations: Hackney
Nursery in the northwest region, Chestnut Hill Tree Farm in the northeast region, Knox Nursery in the
central region, Costa Nursery Farms in the southeast region, and Alpha Foliage in the southwest
region. Thirteen applicants that were denied a license filed petitions contesting their licensure denial
and DOH's approval of these five dispensing organizations.lal As of February 20,2017, all but two of
the petitions have been resolved. DOH awarded additional licenses to two of the petitioners, McCrory's
and San Felasco, bringing the total number of dispensing organizations to seven. Loop's Nursery lost
its challengela2 and two more petitioners, 3 Boys and Plants of Ruskin, are awaiting final order from the
Division of Administrative Hearings.la' The remaining petitions were voluntarily dismissed.

too Rure 64-4.002, F.A.cttt n 
"opy 

oi 
"""i 

p"tiiio" is available at http://www.floridahealth.qov/proqrams-and-services/office-of-compassionate-use/dispensinq-
orqanizations/dispensinq-application-process/index.html (last viewed June 21 ,2017).

a/fh.CaseNo'15-7274(Fla.DoAHoctober7,2o16).
143 Plants of Ruskin and 3 Boys v. Dep't of Heatth, DOAH Case Nos. 17-01 16, 17-0117.
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Approved Dispensing Organizations

t Approved Dispensing Organization

b . Trulieve-Gadsden County

r friT #:gii3f',iiffil.ift fl#,lj',oun*,

, Knox Medical-Orange County
: 
GrowHealthy-Polk County

Surtena therapeutics-Hillsboroug h County

f Modern Health Concepts-Miami-Dade County

ornur

Source: Office of Compassionate Use

Future New Dispensing Organization Approvals

Current law requires DOH to approve three additional dispensing organizations upon the registration of
250,000 active qualified patients in the compassionate use registry.laa One of these additional
dispensing organizations must be a recognized class member of certain class-action casestou and a
member of the Black Farmers and Agriculturalists Association. The applicants for such approval must
meet all of the criteria for dispensing organizations except for the requirements to possess a certificate
of registration issued by the Department of Agriculture and Consumer Services for the cultivation of
more than 400,000 plants, be operated by a nurseryman and have been operating as a registered
nursery in this state for at least 30 continuous years.

Growing Low-THC Cannabis and Medical Cannabis

The CMCA sets standards growing low-THC cannabis or medical cannabis. Dispensing organizations
must:

. Grow low-THC cannabis and medical cannabis within an enclosed structure and in a room
separate from any other plant;

. lnspect seeds and growing plants for plant pests that endanger or threaten the horticultural and
agricultural interests of the state, notify the Department of Agriculture and Consumer Services
within 10 calendar days of a determination that a plant is infested or infected by such plant pest,
and implement and maintain phytosanitary policies and procedures; and

. Perform fumigation or treatment of plants or the removal and destruction of infested or infected
plants in accordance with ch. 581, F.S., or any rules adopted thereunder.

1a] Section 381.986(5)(c), F.S.
'"" Pigford v. Glickman,185 F.R.D. 82 (D.D.C. 1999), or ln Re Black Farmers Litig.,856 F. Supp. 2d 1 (D.D.C. 2011)
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A dispensing organization may also use pesticides determined by DOH to be safely applied to plants
intended for human consumption.

Processing Low-THC Cannabis and Medical Cannabis

The CMCA sets standards processing low-THC cannabis or medical cannabis. Dispensing
organizations must:

Process the low-THC cannabis or medical cannabis in an enclosure separate from other plants
or products; and
Reserve two processed samples per each batch, retain such samples for at least 9 months, and
make those samples available for testing when an audit is being conducted by an independent
testing laboratory.

Testing Low-THC Cannabis and Medical Cannabis

Under the CMCA, each dispensing organization must contract with an independent testing laboratorylao
to pertorm auciits on the dispensing organization's standard operating procedures, testing records, and
samples and provide the results to DOH to confirm the low-THC cannabis and medical cannabis meet
the requirements of the CMCA and that the medical cannabis and low-THC cannabis is safe for human
^^^^, ,m^+i^^ r'\i^A^^^i^^ ^.^^^i-a{irna tr^.,a ^^^{-^^+^t ..,i+L +^^+i^^ t^l^^-^+^-i^ nnlJ ^^^-^.,^twvrroqrrrlJtrwrr. vloygrtoilrv vrvqrilAquvtro rrqvE vvrrrrqvrsv vvrut tgouttY tawvtqtvttgo uPvtI uvt I qPPtvvqr.

However there is no regulatory oversight of the laboratories beyond DOH's initial approval, resulting in
a lack of true independence between the dispensing organization and testing laboratory.

Current law also creates an exemption from criminal law for the independent testing laboratories and
their employees, allowing the laboratories and laboratory employees to possess, test, transport, and
lawfully dispose of low-THC cannabis and medical cannabis.

Packaging and Labeling Law-THC Cannabis and MedicalCannabis

The CMCA requires dispensing organizations to package low-THC cannabis and medical cannabis in
compliance with the U.S. Poison Prevention Act which requires child-resistant packaging. Dispensing
organizations must also firmly affix to the package a legible label that includes the following information

A statement that the low-THC cannabis meets certain composition requirements, and that
the low-THC cannabis and medical cannabis are safe for human consumption and are free
from contaminants that are unsafe for human consumption;
The name of the dispensing organization where the medical cannabis or low-THC cannabis
originates; and
The batch number and harvest number from which the medical cannabis or low-THC
cannabis originates.

Dispensing Low-THC Cannabis and Medical Cannabis

Under the CMCA a dispensing organization may not dispense more than a 45-day supply of low-THC
cannabis or medical cannabis to a patient or the patient's legal representativelaT or sell any products
other than the physician ordered low-THC cannabig, medical cannabig, or a cannabis delivery device.

1ao "lndependent testing laboratory" is defined by the bill to mean a laboratory, including the managers, employees, or contractors of the
laboratory, which has no direct or indirect interest in a dispensing organization.
'"' Section 381 .986(1Xd), F.S. defines "legal representative" means the qualified patient's parent, legal guardian acting pursuant to a
court's authorization as required under s. 744.3215(4), health care surrogate acting pursuant to the qualified patient's written consent or
a court's authorization as required under s. 765.113, or an individual who is authorized under a power of attorney to make health care
decisions on behalf of the qualified patient.
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However, DOH allows two orders to be entered into the compassionate use registry so that a patient
may obtain a refill.
When dispensing low-THC cannabis or medical cannabis, a dispensing organization employee must
use the compassionate use registry created by DOH to:

o Enter his or her name or unique employee identifier;
o Verify that a physician has ordered low-THC cannabis, medical cannabis, or a specific type of

cannabis delivery device for the patient;
. Verify the patient or patient's legal representative holds a valid and active registration card; and
. Record the date, time, quantity, and form dispensed and type of cannabis delivery device

dispensed.

Products and Routes of Administration

The CMCA prohibits smoking marijuana for medical use. Vaping of low-THC marijuana is not
prohibited. Current law allows patients to use a physician-recommended cannabis delivery devicelas
which is defined as an object used, intended for use, or designed for use in preparing, storing,
ingesting, inhaling, or othenryise introducing low-THC cannabis or medical cannabis into the human
body.

Safety and Security Measures

Current law requires a dispensing organization to:

o Maintain a fully operational security alarm system or a video surveillance system that records
continuously 24 hours per day and meets certain minimum criteria;

. Ensure that the outdoor premises of the dispensing organization has sufficient lighting from
dusk until dawn;

. Not dispense low-THC cannabis, medical cannabis, or cannabis delivery devices between the
hours of 9 p.m. and 7 a.m., but allows the dispensing organization to perform all other
operations and deliveries of its product 24 hours per day;

o Establish and maintain a tracking system approved by DOH that traces the low-THC cannabis
and medical cannabis from seed to sale, including key notification of events as determined by
DOH;

. Store low-THC cannabis and medical cannabis in secured, locked rooms or a vault;

. Have at least 2 employees of the dispensing organization or of a contracted security agency be
on the dispensing organization premises at all times;

. Have all employees wear a photo identification badge at all times while on the premises;

. Have visitors wear a visitor's pass at all times while on the premises;

. lmplement an alcohol and drug free workplace policy; and

. Report to local law enforcement within 24 hours of the dispensing organization being notified or
becoming aware of the theft, diversion, or loss of low-THC cannabis or medical cannabis.

Transpoftation

To ensure the safe transport of low-THC cannabis or medical cannabis to dispensing organization
facilities, laboratories, or patients, dispensing organizations must:

. Maintain a transportation manifest, which must be retained for at least one year;
o Ensure only vehicles in good-working order are used to transport low-THC cannabis or medical

cannabis;

148 Section 381.9S6(1)(a), F.S
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Lock low-THC cannabis or medical cannabis in a separate compartment or container within the
vehicle;
Have at least two persons in a vehicle transporting low-THC cannabis or medical cannabis and
at least one person remain in the vehicle while the low-THC cannabis or medical cannabis is
being delivered; and
Provide specific safety and security training to those employees transporting low-THC cannabis
or medical cannabis.

lnspections

Current law authorizes DOH to conduct inspections. DOH

May conduct announced or unannounced inspections of dispensing organizations to determine
compliance with the law;
Must inspect a dispensing organization upon complaint or notice provided to DOH that the
dispensing organization has dispensed low-THC cannabis or medical cannabis containing any
mold, bacteria, or other contaminant that may cause or has caused an adverse effect to human
health or the environment; and
Must conduct at least a biennial inspection to evaluate dispensing organization records,
personnel, equipment, processes, security measures, sanitation practices, and quality
assurance practices;

a

a

a

a

o

a

DOH may enter into interagency agreements with the Department of Agriculture and Consumer
Services, the Department of Business and Professional Regulation, the Department of Transportation,
the Department of Highway Safety and Motor Vehicles, and the Agency for Health Care Administration,
and such agencies are authorized to enter into an interagency agreement with DOH, to conduct
inspections or perform other responsibilities assigned to DOH under the CMCA.

Penalties and Exceptiot't s

DOH may impose reasonable fines not to exceed $10,000 on a dispensing organization ior certain
delineated violations and may suspend, revoke, or refuse to renew the approval of a dispensing
organization for committing any of those violations.

The CMCA exempts from criminal prosecution under ch. 893, F.S.,14e approved dispensing
organizations and their owners, managers, and employees for manufacturing, possessing, selling,
delivering, distributing, dispensing, and lawfully disposing of reasonable quantities, as established by
DOH rule, of low-THC cannabis and medical cannabis in accordance with the CMCA and the RTTA.
Such dispensing organizations and their owners, managers, and employees are not subject to licensure
or regulation under ch. 465, F.S., relating to pharmacies.l50

Preemption of Regulations

The CMCA preempts to the state all matters regarding the regulation of the cultivation and processing
of medical cannabis or low-THC cannabis by dispensing organizations. Pertaining to dispensing, a
municipality may determine by ordinance the criteria for and the number and location of, and other
permitting requirements that do not conflict with state law or rule for, dispensing facilities of dispensing

lae Section 893.13, F.S., makes it a crime to sell, manufacture, deliver, purchase, or possess cannabis. The penalties forthese offenses
range from first degree misdemeanors to second degree felonies; Section 893.135(1Xa), F.S., makes it a first degree felony to traffic in
cannabis, i.e., to possess, sell, purchase, manufacture, deliver, or import more than 25 pounds of cannabis or 300 or more cannabis
plants. Depending on the amount of cannabis or cannabis plants trafficked, mandatory minimum sentences of three to 15 years and
fines of $25,000 to $200,000 apply to a conviction; Section 893.147, F.S., makes it a crime to possess, use, deliver, manufacture,
tr:ansport, or sell drug paraphernalia. The penalties for these offenses range from first degree misdemeanors to second degree felonies.
"u Section 381.986(7), F.S.
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organizations located within its municipal boundaries. A county has the same authority for dispensing
facilities located within the unincorporated areas of that county.

Registry and lD Cards

The CMCA requires DOH to create a secure, electronic, and online registry for the registration of
physicians and patients.tu' A physician must register as the orderer of low-THC cannabis or medical
cannabis for a named patient on the registry and must update the registry to reflect the contents of the
order.ls2 The registry must prevent an active registration of a patient by multiple physicians and must be
accessible to law enforcement agencies and to dispensing organizations to verify patient authorization
for low-THC cannabis or medical cannabis and to record the low-THC cannabis or medical cannabis
dispensed.153

The CMCA authorizes DOH to establish a registration card system for patients and their legal
representatives, establish the circumstances under which the cards may be revoked by or must be
returned to DOH, and establish fees to implement such system. The registration cards must, at a
minimum:

r State the name, address, and date of birth of the patient or legal representative;
. Have a full-face, passport-style photograph of the patient or legal representative that has been

taken within 90 days prior to registration;
. ldentify whether the cardholder is a patient or legal representative;
r List a unique numerical identifier for the patient or legal representative that is matched to the

identifier used for such person in DOH's compassionate use registry;
o Provide the expiration date, which shall be from one year from the physician's initial order of

low-THC cannabis or medical cannabis;
o For the legal representative, provide the name and unique numerical identifier of the patient the

legal representative is assisting; and
. Be resistant to counterfeiting or tampering.

Physicians

Only a Florida licensed allopathic or osteopathic physician who has completed an 8-hour course and
examination offered by the Florida MedicalAssociationtuo r"y order low-THC cannabis or medical
cannabis for a qualified patient. To meet the requirements of the CMCA, each of the following
conditions must be satisfied:

The physician must have treated the patient for three months immediately preceding the
patient's registration in the compassionate use registry;
The physician must determine that the risks of ordering low-THC cannabis or medical cannabis
are reasonable in light of the potential benefit for that patient;15s

The physician must obtain the voluntary informed consent of the patient or the patient's legal
guardian to treatment with low-THC cannabis or medical cannabis;156

1s1 Section 381.985(5)(a), F.S.

li Section 381.986(2Xc), F.S.
'"' Section 381.986(5Xa), F.S.
'o' Section 381.986(4), F.S., requires such physicians to successfully complete an 8-hour course and examination offered by the
Florida Medical Association or the Florida Osteopathic Medical Association which encompasses the clinical indications for the
appropriate use of low-THC cannabis, appropriate delivery mechanisms, contraindications for such use, and the state and federal laws
governing its ordering, dispensing, and processing.
'"' lf a patient is younger than 18 years of age, a second physician must concur with this determination, and such determination must

Fg documented in the patient's medical record. s. 381.986(2)(b), F.S.
''" Section 381.986(2), F.S.
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a The physician must register as the orderer of low-THC cannabis or medical cannabis for the
patient on the compassionate use registry (registry) and must update the registry to reflect the
contents of the order;
The physician must update the registry within 7 days after any change is made to the original
order;
The physician must deactivate the registration of a patient and the patient's legal representative
when treatment is discontinued;
The physician must maintain a patient treatment plan that includes the dose, route of
administration, planned duration, and monitoring of the patient's symptoms and other indications
of the patient's tolerance or reaction to low-THC cannabis or medical cannabis; and
The physician must submit the treatment plan quarterly to the University Of Florida College Of
Pharmacy for research.

a

a

a

a

The University Of Florida College Of Pharmacy has been unable to perform research on the data
collected from the treatment plans due to lack of funding.157

The CMCA requires DOH to publish a list of qualified ordering physicians on its website.

The CMCA prohibits a physician ordering low-THC cannabis or medical cannabis from being employed
as a medical director of a dispensing organization. A physician who orders low-THC cannabis or
rile(Jruar uannaors anq recerves cornPensauon Ilorn a (]rspensrng organrzauon reraleq Io Ine orqenng oI
such, is subject to disciplinary action, including suspension or revocation of license, restriction of
practice and administrative fines.

The CMCA makes it a first degree misdemeanor for a physician to order low-THC cannabis or medical
cannabis for a patient without a reasonable belief that the patient is suffering from a required condition

Patients

For a qualified patient to receive low-THC or medical cannabis from a dispensing organization, the
--l:^-l -. 

.^l L^ - rl^-:l^ -^-:l^-r .^,L^ L^^ L^^- ^il^i 4^ rL^ ^^---^^:^--4^ .,^- -^-:^a-. L.. -Pcil,rtrr rr ilrusr. uE cr Truilud rEslueil[ wilu lrcrs uEElrcruugu LU r,ilu uuilrPitbsrullittg ube lEgtbuy uy d
physician.158 The CMCA exempts from criminal prosecution under Ch. 893, F.S.15e qualified patients
and their legal representatives that purchase and possess low-THC cannabis or medical cannabis up to
the amount ordered for the patient's medical use in accordance with the requirements of the CMCA.

The CMCA makes it a first degree misdemeanor for:

Any person to fraudulently represent that he or she has a required condition to a physician for
the purpose of being ordered low-THC cannabis or medical cannabis;160
An eligible patient under the RTTA to use medical cannabis in plain view or in a place open to
the general public, on the grounds of a school, or in a school bus, vehicle, aircraft, or motorboat;
and.
A legal representative of an eligible patient under the RTTA to administer medical cannabis in
plain view or in a place open to the general public, on the grounds of a school, or in a school
bus, vehicle, aircraft, or motorboat.

Low-THC cannabis and medical cannabis cannot be used or administered

a

a

a On any form of public transportation;

157 Almut Winterstein, PhD., University of Florida College of Pharmacy, Presentation to the Heatth Quatity Subcommiftee on January
21, 2017. On file with the Health Quality Subcommittee.
1ll section 381.986(1)(h), F.S.
''" Supra, note 150.
160 Section 381.986(3), F.S.
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. ln any public place;

. ln a qualified patient's place of work, if restricted by his or her employer;

. ln a state correctional institution, as defined in s. 944.02, F.S., or a correctional institution, as' defined in s.944.241, F.S.;

. On the grounds of any preschool, primary school, or secondary school; and

. On a school bus of in a vehicle, aircraft, or motorboat.

Amendment 2: Use of Mariiuana for Debilitatinq Medical Gonditions (Fla Const. art. X, s. 29)

On November 8, 2016, Florida voters approved Amendment 2, Use of Marijuana for Debilitating
Medical Conditions as Art. X, Sec. 29 of the Florida Constitution. The amendment authorizes patients
with a debilitating medical condition to obtain medical marijuana.

Medical Mariiuana Treatment Centers (MMTCS)

The amendment requires DOH to register MMTCs to provide medical marijuana and related supplies to
patients or their caregivers. MMTCs may acquire, cultivate, possess process, transfer, transport, sell,
distribute, dispense, or administer marijuana and products containing marijuana. MMTCs may also
provide related supplies and educational materials.

The amendment requires DOH to establish procedures for the registration of MMTCs that include
procedures for the issuance, renewal, suspension and revocation of registration. The amendment also
requires DOH to establish regulatory standards for security, record keeping, testing, labeling,
inspection, and safety.

The amendment does not address what types of marijuana products a MMTC can produce. The
amendment does state that it does not require the accommodation of smoking in a public place.

The amendment also does not address the authority of local governments to regulate MMTCS.

The bill exempts actions and conduct by MMTCs registered with DOH, or its agents or employees, in
compliance with the amendment and DOH regulations, from criminal or civil liability or sanctions under
Florida law.

ldentification Cards

The amendment requires DOH to establish procedures for the issuance and annual renewal of
identification cards for qualified patients and caregivers. The amendment requires DOH obtain written
consent from a minor's parent or legal guardian before issuing a card to a minor patient.

Phvsicians

The amendment allows a physician licensed to practice medicine in Florida to certify patients for the
medical use of marijuana. The amendment requires the physician conduct a physical examination and
a full assessment of a patient's medical history prior to issuing a physician's certification. The
amendment requires the physician to issue a "physician certification" signed by the physician, stating
the patient has a debilitating medical condition and that the benefits of marijuana to treat the condition
outweigh the risks associated with using marijuana. lt must also specify how long the patient is
recommended to use marijuana.

The amendment also requires DOH to establish the amount of marijuana that could reasonably be
presumed to be an adequate supply for a qualified patients' medical use. The presumption may be
overcome with evidence of a particular qualified patient's appropriate medical use.
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A physician that issues a physician certification with reasonable care to a person diagnosed with a
debilitating medical condition in compliance with Amendment 2 shall not be subject to criminal or civil
liability or sanctions under Florida law.

Patients

The amendment allows a "qualified patient" who has been diagnosed with a debilitating medical
condition and has a physician's certification and a valid patient identification card to obtain medical
marijuana from a MMTC. The amendment defines "debilitating medical condition" as cancer, epilepsy,
glaucoma, HIV/AIDS, Post-Traumatic Stress Disorder (PTSD), Amyotrophic Lateral Sclerosis (ALS/Lou
Gehrig's disease), Crohn's disease, Parkinson's disease, multiple sclerosis, or other medical conditions
of the same kind or class as or comparable to the preceding conditions that the patient's physician finds
to be debilitating.

The amendment exempts the medical use161 of marijuana by a qualified patient in compliance with the
amendment from criminal or civil liability or sanctions under Florida law.

The amencimeni states ihai ii cjoes not require accommociaiion oi meciicai use of marijuana in the
workplace.

Caranirrarc

The amendment allows caregivers to assist qualified patients with the medical use of marijuana. The
amendment requires a caregiver to be at least twenty-one years old and meet qualifications established
by DOH. A caregiver must also obtain a caregiver identification card from DOH. The amendment
prohibits caregivers from consuming medical marijuana and authorizes DOH to limit the number of
patients a caregiver may assist and the number of caregivers a qualified patient may have. The
amendment exempts the acquisition, possession, or administration of marijuana by a caregiver in
compliance with the amendment from criminal or civil liability or sanctions under Florida law,

I m plementation/Rulemakino

The amendment requires DOH to adopt rules by July 3, 2Q17 for.

. Patient and caregiver lD cards;

. Caregivers'qualifications;
o MMTC registration process and operational regulations; and
. The amount of marijuana reasonably presumed to be an adequate supply for medical use by a

patient, based on best available evidence.

The amendment requires DOH to begin registering MMTCs and issuing patient and caregiver lD cards
by October 3,2017.

lf a constitutional provision is self-executing, legislative action is not required to implement the
provision. A constitutional provision is self-executing if it "lays down a sufficient rule by means of which
the right or purpose which it gives or is intended to accomplish may be determined, enjoyed, or
protected without the aid of legislative enactment."162 Even though the provision may be self-executing,

sion may be supplemented by legislati 163

161 Medical use means the acquisition, possession, use, delivery, transfer, or administration of an amount of marijuana not in conflict
with DOH rules, or of related supplies by a qualifying patient or caregiver for the use by the caregiver's designated qualifying patient for
the treatment of a debilitating medical condition.
tu^lAray v. Bryant,125 So.2d 846,851 (Fla. 1960).
'oo ld.
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The amendment states that the legislature may enact laws consistent with the amendment.
Amendment 2 presents a unique situation as it does not require action to be taken by the legislature to
implement it. However, it is not self-executing since it requires DOH to adopt rules in order to
implement the amendment.

Cause of Action

The amendment allows any "Florida citizen" to bring a private cause of action to compel DOH rule-
making, MMTC registration or issuance of lD cards, if DOH fails to meet the 6 or 9 month deadlines.
The amendment does not specify the kind of cause of action, the remedy, or the venue for such cause
of action.

HIPAA

The Health lnsurance Portability and Accountability Act of 1996 (HIPAA) protects personal health
information. Privacy rules were initially issued in 2000 by the U.S. Department of Health and Human
Services and later modified in 2002.164 These rules address the use and disclosure of an individual's
personal health information as well as create standards for information security.
Only certain entities are subject to HIPAA's provisions. These "covered entities" includel65:

o Health plans;
. Health care providers;
o Health care clearinghouses; and
o Business associates of any of the above.

HIPAA allows the disclosure of protected health information by a covered entity to a health oversight
agency'uu for oversight activities authorized by law, including audits; civil, administrative, or criminal
investigations; inspections; licensure or disciplinary actions; civil, administrative, or criminal
proceedings or actions; or other activities necessary for appropriate oversight of the health care system
and entities subject to government regulatory programs for which health information is necessary for
determining compliance with program standards.167 A health oversight agency includes an agency of a
state that is authorized by law to oversee the health care system (whether public or private) or
government programs in which health information is necessary to determine eligibility or compliance, or
to enforce civil rights laws for which health information is relevant.

DOH is a health oversight agency for the purposes of administering the CMCA, Fla. Const. art. X s. 29,
and the medical practice acts.

Prescription Druq Monitorins Proqram (PDMP)

Chapter 2009-197, Laws of Fla., established the Prescription Drug Monitoring Program (PDMP) within
DOH and is codified in s. 893.055, F.S. The PDMP uses an electronic database system to monitor the
prescribing and dispensing of certain controlled substances.l6s The PDMP database became
operational in September of 2011, when it began receiving prescription data from pharmacies and

t6o The Privacy Rule, U.S. Department of Health and Human Services. http:i/www.hhs.qov/ocr/privacy/hioaa/administrative/privacyrulei
(last visited on February 24,2017).
'"' For Covered Entities and Eusrness Associafes, U.S. Department of Health and Human Services.
http//www.hhs.qov/ocr/privacy/hipaa/understanding/coveredentities/ (last visited on February 24, 2017).

alih and Human Services.
h^ttp://www.hhs.gov/ocr/privacy/hipaa/administrative/privacyrule/ (last visited on February 24,2017).
'o' The Privacy Rule, U.S. Department of Health and Human Services. http://www.hhs.gov/ocr/orivacy/hipaa/administrative/privacvrule/
(last visited on February 24,2017).
'"" Section 893.055(2Xa), F.S.
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dispensing practitioners.'un Dispensers of controlled substances listed in Schedule ll, lll, or lV of the
Florida Comprehensive Drug Abuse Prevention and ControlAct must report certain information to the
PDMP database, including the name of the prescriber, the date the prescription is filled and dispensed,
and the name, address, and date of birth of the person to whom the controlled substance is
dispensed."o Dispensers must report dispensing a specified controlled substance to the PDMP
database within seven days.171

Direct access to the PDMP database is presently limited by law to a pharmacy, prescriber, or
dispenser.lt'A pharmacy, prescriber, or dispenser has access to information in the PDMP database
that relates to a patient of that pharmacy, prescriber, or dispenser, as needed, for reviewing the
patient's controlled substance prescription history.173 The only prescribers authorized to access the
PDMP database are Florida-licensed health care practitioners.lTa

Patient Referrals. Kickbacks. and Patient Brokerinq

Section 456.053, F.S. prohibits a health care provider from referring a patient for clinical laboratory
services, physical therapy services, comprehensive rehabilitative services, diagnostic-imaging services,
ancj raciiation therapy services to an entiiy in which the heaith care provicier is an investor or has an
investment interest unless certain exceptions apply. A violation of 456.053, F.S. constitutes grounds for
disciplinary action to be taken by the applicable board.

Section 466.054, F.S. prohibits "kickbacks" which mean payments or renumberation made by a health
care provider to another as an incentive or inducement to refer patients. A violation of 456.054, F.S. is
considered patient brokering and is a third degree felony punishable under s. 817.505, F.S.

Section 817.505, F.S. prohibits patient brokering. lt is a third degree felony for any person to offer or
pay another to induce the referral of patients, solicit or receive compensation in return for referring
patients, solicit or receive compensation in return for the acceptance or acknowledgement of treatment
from a healthcare provider or facility and to aid, abet, advise or otherwise participate in such conduct.

Resulation of Florida Nurseries

Florida nurserieslT5 are regulated by the Department of Agriculture and Consumer Services (DACS)I76
and must obtain a certificate of registrationlTT from DACS before selling or distributing any nursery
stock178 in the state.17e Among the powers and duties granted to DACS for regulation of nurseries,
DACS has the authority to inspect plants or plant products for pests or noxious weeds.180 DACS also
has the authority to supervise or cause the fumigation or treatment of plants and plant products that are

16e Florida Department of Health, Electronic-Florida Online Reporting of Controlled Substances Evaluation (E-FORCSE) ,2015-2016
Prescription Drug Monitoring Program Annual Report, (December 1,2016), available at http:/iwww.floridahealth.gov/statistics-and-
data/e-forcse/ documents/20 1 6P DMPAn n ual Report. pdf (last visited March 17, 2017).

inSchedulell'lll,orlVcanbefoundins.893.03(2)-(4),F.S.
'j^ Section 893.055(4), F.S.
''' Section 893.055(7Xb), F.S.
"" td.
174 Section 893.055(1)(d), F.S., defines health care practitioner for the purpose of the PDMP program as those practitioners who are
subject to licensure or regulation by DOH under ch. 458, F.S., (Medicine), ch. 459, F.S., (Osteopathic Medicine), ch. 461, F.S.,
(Podiatric Medicine), ch.462, F.S., (Naturopath), ch. 463, F.S., (Optometry), ch. 464, F.S., (Nursing), ch. 465, F.S., (Pharmacy), or ch.
4_86, F.S., (Dentistry).t" "Nursery" means any grounds or premises on or in which nursery stock is grown, propagated, or held for sale or distribution, except
where aquatic plant species are tended for harvest in the natural environment Section 581.011(20), F.S.
''" Ch. 581, F.S., Rule 5B-2, F.A.C., and Rule 5B-3, F.A.C.
177 "Certificate of registration" means an official document issued by the division to nurseries, stock dealers, agents, and plant brokers
as evidence of being properly registered with the division in compliance with the requirements of this chapter and of any of the rules
promulgated hereunder. Section 581 .01 1(6), F.S.
''o "Nursery stock" means all plants, trees, shrubs, vines, bulbs, cuttings, grafts, scions, or buds grown or kept for or capable of
propagation or distribution, unless specifically excluded by the rules of the department. Section 581 .01 1(22),F.S.
''' Section 581.131, F.S.
180 Section 581.031, F.S.
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infested or infected by pests.181 lf DACS identifies plants or plant products that are infested or infected
with pests or noxious weeds, DACS must notify the nursery and the plants or plant products must be
treated or removed or destroyed if it cannot be successfully treated within 10 days of the notice.182

EFFECTS OF PROPOSED CHANGES

The bill implements Fla Const. art. X, s. 29 by significantly amending the CMCA

The bill amends the CMCA to remove the requirement that only terminally ill patients under the RTTA
may use a form of marijuana with no THC limit or CBD mandate. The bill amends the CMCA to allow
patients with debilitating medical conditions, including terminal illnesses, to obtain marijuana, which is
defined by the bill as all parts of any plant of the genus Cannabis whether growing or not; the seeds
thereof; the resin extracted from any part of the plant; and every compound, manufacture, salt sale,
derivative, mixture, or preparation of the plant or its seeds or resin, including low-THC cannabis, that is
dispensed from a medical marijuana treatment center for medical use by a qualified patient.

The bill changes the name of the DOH Office of Compassionate Use in s. 385.212, F.S., to the Office of
Medical Marijuana Use, and expressly authorizes it to administer and enforce s. 381.986, F.S.

Medical Mariiuana Treatment Centers (MMTCS)

The bill maintains the vertically integrated regulatory structure of the CMCA and requires MMTCs
licensed by DOH to cultivate, process, transport and dispense marijuana or marijuana delivery devices
for medical use to qualified patients.

MMTC License Limits and Distribution

The bill requires DOH to grant MMTC licenses to dispensing organizations currently registered under
the CMCA by July 3, 2017 , and authorizes those licensees to begin dispensihg marijuana under the bill
on July 3,2017.

The bill also requires DOH to grant ten additional MMTC licenses. Among these, licenses must be
awarded by August 1,2017, to any denied dispensing organization applicant whose application was
scored by DOH and had one or more administrative or legal challenges pending as of January 1, 2017 ,

or had a final ranking within one point of the highest final ranking applicant in its region, and proves to
DOH that it has the infrastructure and ability to begin cultivating marijuana within 30 days after
registration as a MMTC. DOH must award the remaining licenses by October 3,2017, one of which
must be awarded to an applicant that is a recognized class member of Pigford v. Glickman, 185 F.R.D.
82 (D.D.C. 1999), or ln Re Black Farmers Litig.,856 F. Supp. 2d 1 (D.D.C.2011), and a Florida
member of the Black Farmers and Agriculturalists Association. The bill also requires DOH to give
preference to up to two applicants that own one or more citrus processing facilities and that will use or
convert those facilities for processing marijuana.

The bill requires DOH to grant 4 additional MMTC licenses when the patient population reaches
100,000 and 4 additional MMTC licenses for every additional 100,000 patients thereafter.

MMTC Dispensinq Facilitv Limits and Distribution

The bill limits the number of dispensing facilities each MMTC may operate to 25 for the entire state.
Upon registration of each additional 100,000 patients, each MMTC may operate 5 additional dispensing
facilities. The bill also limits the number of dispensing facilities that a MMTC may operate within each of

181 Section 581.161, F.S
182 Section 581.181, F.S
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five designated regions of the state. The bill requires DOH to determine the maximum number of
dispensing facilities per region by multiplying the percentage of the state population in the region times
the statewide maximum number of dispensing facilities, using population estimates from Office of
Economic and Demographic Research. DOH must ensure that rounding to the next whole number
when making this determination does not create regional maximums which exceed the statewide
maximum of dispensing facilities per MMTC. The tables below demonstrate application of this formula.

Medical Marijuana Regions and Populations

Dispensing Facility Statewide and Regional Caps by Patient Population

Region

Current Patient Population 100,000 Patients 200,000 Patients

f Facilities per
MMTC184

xl7
MMTCS

# Facilities
per MMTC

x22
MMTCs

# Facilities per
MMTC185

x27
MMTCS

Nortlrwest 2 34 2 44 2 54

Northeast 3 51 4 88 4 108

Central a lJb 10 220 1i t9 I
Southwest 5 85 5 110 6 762

Southeast 8 136 9 198 tt 297

Statewide Maximum 25 425 30 550 35 945

A MMTC may sell unused dispensing facility slots to another MMTC, but the dispensing facility slot
must remain in the region to which it was assigned prior to the sale. The sale of a dispensing facility
slot reduces the seller's statewide and regional maximums by one and increases the purchaser's
statewide and regional maximums by one.

The limitation on the number of statewide and regional dispensing facilities per MMTC expires April 1,

2020.The bill also provides a severability clause specific to the limitation on the number of dispensing
facilities per MMTC.

183 Florida Population Estimates for Counties and Municipalities 2016, Office of Economic and Demographic Research Florida
Population Estimates for Cities and Counties, April 1 ,2016, available at htto://edr.state.fl.us/Content/population-
demooraphics/data/2O1 6_Pop Estimates.odf (last viewed June 21, 2017).

aiesgeneratesregionalmaximumsthatexceedthestatcwidcmaximumpcrMMTC,when
rounded to the next whole number as directed by the bill. ln this instance, the total of the regional maximums of dispensing facilities per
MMTC (26) exceeds the statewide maximum of dispensing facilities per MMTC (25) due to rounding to the nearest whole number when
calculating the regional maximums. lt appears DOH must ensure enforcement of the statewide maximum regardless of the effect of
rq_unding to the next whole number, which will involve some discretion on the part of DOH.
to" ln this instance, the use of the EDR population estimates generates regional maximums which are less than statewide maximum
per MMTC, when rounded to the next whole number as directed by the bill. ln this instance, the total of the regional maximums of
dispensing facilities per MMTC (34) is less than the statewide maximum of dispensing facilities per MMTC (35) due to rounding to the
nearest whole number when calculating the regional maximums. lt appears DOH must ensure enforcement of the statewide maximum
regardless of the effect of rounding to the next whole number, which will involve some discretion on the part of DOH.
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Region

Populationls3
lo ofTotal
State Pop.

Counties

Northwest L,479,945 7%
Bay, Calhoun, Escambia, Franklin, Gadsden, Gulf, Holmes, Jackson, Jefferson, Leon,

Liberty, Madison, Santa Rosa, Okaloosa, Taylor, Wakulla, Walton, Washington

Northeast 2,496,6tt 72%
Alachua, Baker, Bradford, Clay, Columbia, Dixie, Duval, Flagler, Gilchrist, Hamilton,

Lafayette, Levey, Marion, Nassau, Putnam, St. Johns, Suwannee, Union

Central 6,469,Lzt 32%
Brevard, Citrus, Hardee, Hernando, lndian River, Lake, Orange, Osceola, Pasco,

Pinellas, Polk, Seminole, St. Lucie, Sumter, Volusia

Southwest 3,54O,0L2 L8%
Charlotte, Collier, DeSoto, Glades, Hendry, Highlands, Hillsborough, Lee, Manatee,

Okeechobee, Sarasota

Southeast 6,173,965 3L% Broward, Miami-Dade, Martin, Monroe, Palm Beach

I UtCt ^64t62?tcv, r{orqJa LWV tO
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MMTC Licensure Qualifications

The bill maintains the qualifications under the CMCA for applicants seeking licensure as an MMTC,
however; it removes the requirement for an applicant to have been operating as a registered nursery in
Florida from at least 30 continuous years. The bill requires applicants to have been operating as a
Florida business for at least 5 consecutive years prior to application. The bill also requires an applicant
to possess a nursery certificate from DACS. The bill exempts the applicant that is a recognized class
member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or ln Re Black Farmers Litig.,856 F.

Supp. 2d 1 (D.D.C.2011), and a member of the Black Farmers and Agriculturalists Association from
the requirements for an applicant to have been operating as a Florida business for at least 5
consecutive years prior to application and possess a nursery certificate from DACS.

The bill requires MMTCs to have diversity plans that promote and ensure the involvement of minorities,
minority business enterprises, and veteian business enterprises in ownership, management, and
employment. The bill requires DOH identify applicants for licensure with strong diversity plans.

The bill prohibits an individual from being an applicant, owner, officer, board member or manager on
more than one application for licensure as a MMTC. The bill also prohibits an individual or entity from
being awarded more than one license.

The bill also prohibits a MMTC, or any individual or entity who directly or indicted owns, controls, or
holds with power to vote 5o/o ot more of the voting shares of the MMTC, from acquiring direct or indirect
ownership or control of any voting shares or other form of ownership of any other MMTC.
The bill allows a MMTC to transfer ownership to an individual or entity that meets the requirements for
licensure. The bill requires a MMTC seeking to transfer ownership to notify DOH in writing 60 days prior
to any proposed transfer of ownership. An individual or entity seeking ownership must submit an
application to DOH 60 days prior any proposed transfer of ownership. DOH must approve or deny the
transfer of ownership within 30 days of receiving a complete application. The bill does not prohibit a
publicly traded corporation or publicly traded company that meets the requirements for licensure from
MMTC ownership.

The bill amends the requirement under the CMCA for a MMTC to post a $5 million dollar performance
bond at licensure approval or a $2 million dollar bond if serving 1,000 patients to allow the MMTC to
deposit cash or an irrevocable letter of credit with DOH in lieu of obtaining the performance bond. The
bill requires DOH to deposit the cash into the DOH Grants and Donations Trust Fund. Any interest
accrued on these funds must be used for the administration of this program. The bill also requires the
MMTC use an authorized surety insurance company rated in one of the three highest rating categories
by a nationally recognized rating service if they opt to obtain the performance bond.

The bill allows DOH to grant variances to MMTCs from representations made in its application if the
MMTC can demonstrate that its proposed alternative fulfills the same or similar purpose as the
representation made in the application and will not be of a lower standard. The bill prohibits DOH from
granting variances to the requirements that the MMTC be a Florida business for at least 5 continuous
years and possess a nursery certificate from DACS and the prohibition on the ownership of more than
one MMTC license.

The bill prohibits MMTCs from subcontracting for services directly related to cultivating, processing and
dispensing but allows existing dispensing organizations to continue subcontracting with a single entity
to cultivate, process, transport and dispense marijuana.

Growino Medical Mariiuana

The bill retains current law under the CMCA for growing standards and clarifies that MMTCs must
comply with ch. 581 and DACS rules for inspection and treatment of pests.

STORAGE NAME: h0005A2. HHS
DATE: June 30,2017

PAGE: 29

495



Processino and Testinq Medical Mariiuana

The bill retains current law under the CMCA for processing standards and requires DOH to develop
rules for processing marijuana with hydrocarbon-based solvents or other solvent or gases exhibiting
potential toxicity to humans. MMTCs must comply with these rules when using such solvents and
gases during processing.

The bill requires all MMTCs to comply with federal, state and DOH rules regarding solid and liquid
wastes. The bill also requires DOH to adopt rules for procedures for storage, handling, transportation,
management and disposal of solid and liquid wastes. The Department of Environmental Protection
must assist DOH with developing the rules.

The bill requires that within twelve months after licensure, all processing facilities of MMTCs pass a
Food Safety Good Manufacturing Practices lnspection, such as the Global Food Safety lnitiativels6 or
its equivalent, by a nationally accredited certifying body.187 A MMTC must cease processing
immediately at any facility that fails to meet this requirement until it demonstrates to the department
such faciiity has passeci ihe inspeciion.

The bill requires that marijuana products be tested for contaminants that are harmfulfor human
consunnption and THC and CBD potenc),. DOH nnust adopt rules deternninlng what contanninants must
be tested for and at what levels such contaminants are unsafe for human consumption. The bill
requires DACS to assist DOH in developing rules for testing edibles. The bill also requires DOH to
adopt rules for treatment of marijuana products that fail the safety and potency requirements.

The bill requires MMTCs to contract with a certified marijuana testing laboratory to perform testing of its
processed marijuana before it is dispensed. The bill allows MMTCs to contract with a laboratory that is
not certified until at least one laboratory becomes certified. The bill requires DOH to establish a
certification program for marijuana testing laboratories, To qualify, a laboratory must have a DOH-
approved accreditation or certification by a DOH-approved accreditation or cedification body, and must
meet additional requirements specific to marijuana testing established by DOH in rule.

Mariiuana Products and Routes of Administration

The bill prohibits certain forms of marijuana for medical use: smoking and marijuana seeds and flower,
except for flower in a tamper-proof sealed receptacle for vaping. The bill allows vaping and edibles,
which are defined by the bill as commercially produced food items made with cannabis oil that are
produced and dispensed by a MMTC. The bill allows marijuana delivery devices recommended by a
qualified physician. The bill requires MMTCs to produce at least one low-THC marijuana product.

The bill prohibits edibles that are attractive to children, in the shape of humans, animals, or cartoon
characters. The bill also prohibits edibles from resembling commercially available candy. The bill
requires DOH to adopt rules on the appearance and ingredients of edibles to discourage consumption
by children. MMTCs may not begin producing edibles until DOH has adopted rules. DOH must also
adopt sanitation rules for the display and storage of edibles.
MMTCs must also obtain a food establishment permit from DACS before producing edibles and must
comply with the Florida Food Safety Act. The bill limits the amount of THC in each edible product and

186 The Global Food Safety lnitiative (GFSI) created a set of standards to ensure food safety in manufacturing and packaging. GFSI-
recognized accreditation bodies carry out accreditation and certification programs for food manufacturers and packagers that
incorporate GFSI standards. See; htto://www.mygfsi.com (last viewed June 21 ,2017). A GFSI equivalent would include ISO 22000 by
the lnternational Organization for Standardization, which sets out the requirements for a food safety management system. See:
https://www.iso.orq/iso-22000-food-safety-management.html (last viewed June 21,2017).
@n.'ndeiineseitandaroswirrvarvuyprovider.Additionally,itisunknownwhetherthesestandardsare
consistent with, or are redundant to, the Florida Food Safety Act and DACS rules or DOH rules required by the bill.
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serving. The bill prohibits a potency variance for edibles greater than 15%. The bill authorizes DOH to
select random samples of edible products available for purchase for testing to determine whether the
THC and CBD potency on the label is accurate and whether the edible is safe for human consumption
The bill requires edibles that fail to meet the safety and potency requirements must be recalled along
with all edibles made from the same batch of marijuana.

Packaoino and Label ins Medical Mariiuana

The bill increases the packaging and labeling requirements under current law. ln addition to the CMCA
requirement to comply with the US Poison Prevention Act, the bill requires MMTCs to include a
package insert with the following information:

r Clinicalpharmacology;
o lndications and use;
o Dosage and administration;
o Contraindications;
. Warnings and precautions; and
o Adverse reactions

The bill requires the label on the package to include

. Statement that cannabis meets testing and safety requirements;

. Name of MMTC;

. Batch number and harvest number of origin;

. Recommend dose;

. Name of physician who issued certification;
e Name of patient;
o Product name, if applicable;
. Dosage form;
o Concentration of THC and CBD;
o Warning transfer to another person is illegal; and
o Medical Marijuana Universal Symboldeveloped by DOH

The bill prohibits product names that contain wording commonly associated with products marketed by
or to children.

ln addition to the packaging and labeling requirements for all marijuana products, the bill requires
edibles be packaged in a plain, white receptacle with no images other than the MMTC's DOH approved
logo and the Medical Marijuana Universal Symbol. The bill requires edible packaging contain a list of
the ingredients, storage instructions, an expiration date, a prominent and legible warning to keep away
from children and pets, and a warning that the edible has not been produced or inspected pursuant to
federal food safety laws.

Each edible must also be individually sealed in plain, opaque wrapping that displays the Medical
Marijuana Universal Symbol. Where practical, edibles must be stamped with the Medical Marijuana
Universal Symbol.

Disoensino Medi cal Mariiuana

The bill requires an employee of a MMTC who dispenses marijuana for medical use to perform the
following when dispensing marijuana for medical use:

Enter the employee's name or unique employee identifier into the medical marijuana
registry;

a
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. Verify in the medical marijuana registry physician has issued certification;

. Verify patient has active registration in registry;

. Verify the qualified patient or caregiver has valid and active marijuana registry identification
card;

r Verify the amount and type of marijuana dispensed matches the contents of the certification
in the medical marijuana registry;

. Verify that the physician certification has not already been filled;
o Record in the medical marijuana registry the quantity and form dispensed and the type of

marijuana delivery device dispensed;
. Record in registry the name and registry lD number of the qualified patient or caregiver to

whom the marijuana or delivery device was dispensed;
. Dispense only cannabis delivery devices specified in certification;
. Dispense no more than a70 day supply; and
. Ensure that patient records are not visible to anyone other than the patient, caregiver, or

authorized staff.

The bill requires dispensing facilities to have a waiting area and private consultation area. The bill
prohibits MMTCs from displaying products in the waiting area.

MMTC Safetv and Securitv Measures

The bill requires that employees of MMTCs must be over the age of 21, pass a level 2 background
screening, and receive training on the legal requirements to dispense marijuana for medical use.
The bill maintains the current law requirement to employ a medical director who is Florida-licensed
allopathic physician or osteopathic physician with an active, unrestricted license and has passed an
initial 2-hour course and examination offered by the Florida Medical Association (FMA) or the Florida
Osteopathic MedicalAssociation (FOMA). The bill requires the course to be taken at every biennial
licensure renewal and caps the price of the course at $500.

The bill retains the current law's prohibition on hours of operation. The bill also retains the security
requirements under current law, but requires that MMTCs have both a security system and video
surveillance system and removes the requirement that two employees or security contractors be on the
premises of dispensing facilities at all times.

The bill requires MMTCs use one seed-to-sale tracking system established by DOH. The bill requires
the seed{o-sale tracking system established by DOH allow for integration of other seed-to-sale tracking
systems used by MMTCs. MMTCs must either use the system established by DOH or integrate their
system with the system established by DOH. The bill allows MMTCs to use their own seed-to-sale
tracking systems until DOH has established one. The bill requires DOH to select a vendor for the seed-
to-sale tracking system which does not have a direct or indirect financial interest in a MMTC or
marijuana testing laboratory or any other contractual relationships with DOH.

Transportation

The bill increases the requirements for the maintenance of the transportation manifest that must be
kept in any vehicle transporting marijuana. The bill requires the transportation manifest be maintained
by the MMTC and testing laboratory for at least three years and include:

r Departure date and time of departure;
o Name, address, license number of originating MMTC;
o Name and address of recipient;
. Quantity and form or marijuana or device being delivered;
. Arrival date and estimated time of airival;
o Delivery vehicle make, model, license plate number; and
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. Name and signature of MMTC employees delivering product

The bill requires the MMTC or marijuana testing laboratory to provide a copy of the transportation
manifest to each individual, MMTC or marijuana testing laboratory that receives delivery and requires
the receiving individual to sign a copy of the manifest acknowledging receipt.

The bill also requires each MMTC employee to possess his or her employee lD at all times when
transporting and present a copy of the transportation manifest and his or her employee lD to law
enforcement upon request. The bill makes the failure or refusal to present a transportation manifest
upon request of a law enforcement officer a misdemeanor of the second degree, punishable as
provided in s. 775.082, F.S. or s. 775.083, F.S.188

Advertisinq

The bill restricts advertising by MMTCS. The bill prohibits MMTCs from engaging in advertising that is
visible to members of the public from any street, sidewalk, park or other public place. However, a
dispensing location may have a sign with the licensee's business name, DOH-approved trade name or
DOH-approved logo affixed to the outside of the building or in a window. The trade name or logo may
not contain wording or images commonly associated with marketing targeted toward children or that
promotes recreational use of marijuana.

The bill also restricts advertising via the internet. The bill requires DOH to approve all internet
advertisements by a MMTC, prohibits internet advertising that targets individuals under 18, which
includes but is not limited to cartoon characters or similar images. The bill prohibits pop-up ads and
requires that opt-in marketing must have an easy and permanent opt-out feature.

The bill requires an MMTC to publish on its website each marijuana product and delivery device
available for purchase along with the price for a 30 day, 50 day, and 70 day supply. The bill also
requires the MMTC publish on its website any discounts offered and the eligibility requirements to
receive such discounts.

lnspections

The bill requires DOH to conduct announced or unannounced inspections of MMTC facilities. The bill
retains current law requiring biennial license renewal inspections and inspections upon complaint. The
bill requires DOH and DACS to enter into an interagency agreement to ensure cooperation and
coordination in the performance of their obligations under the bill and their respective authorizing
statutes. The bill also allows DOH to enter into interagency agreements with DHSMV and FDLE.

Penalties

The bill retains the current law's authorization for DOH to impose reasonable fines not to exceed
$10,000 on a MMTC for certain delineated violations and to suspend, revoke, or refuse to renew the
approval of a dispensing organization for committing any of those violations.

The bill authorizes DOH to discipline unlicensed activity by any person or entity that is not registered or
licensed with DOH. The bill allows DOH to issue cease and desist orders or impose an administrative
penalty up to $5000 or a civil penalty from $5000 to $10,000. The bill also authorizes DOH or the state
attorney to seek an injunction to enjoin unlicensed activity. The bill requires DOH to notify law
enforcement of any unlicensed activity.

The bill retains the exceptions from criminal prosecution under Ch. 893, F.S. for manufacturing,
possessing, selling, delivering, distributing, dispensing, and lawfully disposing of marijuana by MMTCs

188 A second degree misdemeanor is punishable by imprisonment up 60 days and a fine up to $500.00.
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The bill makes cultivating, processing, distributing, selling, or dispensing low-THC cannabis or
marijuana without a medical marijuana treatment center license a violation of s. 893.13, F.S.18e

The bill makes it a third degree felony for a person to manufacture, distribute, sell, give or possess with
the intent to manufacture, distribute, sell or give marijuana or marijuana delivery devices that he or she
holds out to have originated from a MMTC but are counterfeit. The bill defines counterfeit as marijuana,
a marijuana delivery device, or a marijuana or marijuana delivery device container, seal, or label which,
without authorization, bears the trademark, trade name, or other identifying mark, imprint, or device, or
any likeness thereof, of a licensed medical marijuana treatment center and which thereby falsely
purports or is represented to be the product of, or to have been distributed by, that licensed medical
marijuana treatment facility.

Preemption of ulation of MMTCs

The bill preempts to the state the regulation of cultivation, processing and delivery of marijuana. The bill
prohibits cultivation and processing facilities from being within 500 feet of a private or public
^t^---^-^a^-- -^:^l^ll^ ^- ^----i--- --L-^letemenlaly, rlil(]qte ot sec()noaty scnoor.

The bill allows counties or municipalities to ban dispensing facilities from being located within its
boundaries. The bi!! prohibits corrnties or mrrnicipalities that a!!ow dispensing facilrties to plaee limits on
the number of dispensing facilities that may be located within its boundaries. The bill authorizes local
ordinances for determining the location of dispensing facilities and other permitting requirements not in
conflict with state law or DOH rule. The bill prohibits a municipality or county from enacting ordinances
for permitting or determining the location of dispensing facilities that are more restrictive than those for
pharmacies, except that dispensing facilities may not be located within 500 feet of a private or public
elementary, middle or secondary school, unless municipality or county approves a dispensing facility
location within 500 feet of a school as promoting the public health, safety, and general welfare of the
community. The bill also exempts dispensing facility locations already approved by municipalities or
counties pursuant to the current CMCA from the location requirements. The bill prohibits a municipality
or county from charging a MMTC a license or permit fee that is higher than the fees charged to
pharmacies.

The bill also expressly allows local governments to enforce compliance by the MMTCs with the Florida
Building Code and Florida Fire Prevention Code.

Reqistrv and ldentification Cards

The bill requires DOH to maintain the registry established under the CMCA and requires additional
information regarding patients and caregivers be entered into the registry. The bill requires that the
registry be accessible to:

. Qualified physicians for the purpose of certifying the patient for medical use of marijuana;

. MMTCs for dispensing marijuana for medical use;
o Practitioners licensed to prescribe prescription drugs to ensure proper care of patients before

prescribing medications that may interact with the medical use of marijuana; and
. Law enforcement to verify the authorization of a qualified patient or a caregiver to possess

marijuana or a marijuana delivery device.

The bill also requires DOH to register qualified patients and caregivers into the registry and issue
identification cards to qualified patients and caregivers who meet the requirements of the bill. DOH
must allocate $10 of every identification card fee to the Division of Research at Florida Agricultural and
Mechanical University for the purpose of educating minorities about the medical use of marijuana and

tun supra, note 150.
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the impact of unlawful use on minority communities. The bill requires DOH to contract with a vendor for
the issuance of the identification cards. The vendor must have experience performing similar functions
for other state agencies.

Patients and caregivers must be residents of the state. An adult patient or caregiver must document
residency by providing DOH with a copy of his or her Florida driver's license or Florida identification
card. Seasonal residents that temporarily reside in Florida for at least 31 consecutive days but retain
primary residency in another state may prove Florida residency by providing DOH with two of the
following documents proving temporary residency in Florida:

o A deed, mortgage, monthly mortgage statement, mortgage payment booklet or residential rental
or lease agreement;

. One proof of residential address from the seasonal resident's parent, step-parent, legal
guardian or other person with whom the seasonal resident resides and a statement from the
person with whom the seasonal resident resides stating that the seasonal resident does reside
with him or her;

o A utility hook up or work order dated within 60 days prior to registration in the medical use
registry;

r A utility bill, not more than 2 months old;
o Mail from a financial institution, including checking, savings, or investment account statements,

not more than 2 months old;
. Mail from a federal, state, county, or municipal government agency, not more than 2 months

old; and
. Any other documentation that provides proof of residential address as determined by

department rule.

A minor patient must provide DOH a certified copy of the minor's birth certificate or current record of
registration from a Florida K-12 school and must have a parent or legal guardian who is not a qualified
physician and does not have an economic interest in a MMTC or marijuana testing laboratory.

The bill establishes conditions for suspension or revocation of the registration of a qualified patient or
caregiver by DOH.

The bill makes it a third degree felony for any person to possess or manufacture a blank, forged, stolen,
fictitious, fraudulent, counterfeit, or othenruise unlawfully issued medical marijuana identification card.

Phvsicians

The bill allows only a qualified physician to certify a patient for medical use of marijuana. The bill
defines a qualified physician as a Florida-licensed allopathic physician or osteopathic physician, who
holds an active, unrestricted license and has completed a 2-hour educational course and exam offered
by the Florida Medical Association (FMA) or the Florida Osteopathic MedicalAssociation (FOMA). The
bill requires the course to be taken at every biennial licensure renewal and caps the price of the course
at $500. The bill prohibits a qualified physician from being employed as a medical director of a MMTC
and from having a financial interest in a MMTC or a certified marijuana testing laboratory.

To certify a patient for medical use of marijuana, a qualified physician must

Determine that the qualified patient suffers from at least one the qualifying medical
conditions listed in Amendment 2 or has a terminal conditionleo or chronic nonmalignant
painlel;

1s0 Terminal condition is defined by the bill as a progressive disease or medical or surgical condition that causes significant functional
impairment, is not considered by a treating physician to be reversible without the administration of life-sustaining procedures, and will
result in death within 1 year after diagnosis if the condition runs its normal course.
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. Perform in in-person physical exam and full medical history;

. Determine that medical marijuana would likely outweigh the health risks to patient;

. Determine that the patient is not pregnant. The bill prohibits a physician from issuing a
certification to a pregnant patient, except for low-THC cannabis;

. Review the patient's controlled drug prescription history in the PDMP;
o Review the registry and confirm that the patient does not have a valid certification from

another qualified physician;
. Register as the issuer of the certification in the registry; and
. Enter into the registry the patient's qualifying condition, dose not to exceed the daily dose

amount determined by DOH, forms of marijuana authorized for the patient, types of delivery
devices if needed, and the supply amount (up to three 70 day supply amounts).

ln addition, the qualified physician must obtain informed written consent of a patient on a form adopted
by the applicable board each time the qualified physician certifies the patient for medical use of
marijuana,le2 which must document the:

. Federal government's classification of cannabis as Schedule I controlled substance;

. Approval and oversight status of cannabis by the FDA;

. Current state of research on efficacy;
r Potentialforaddiction;
o Potential effect on coordination, motor skills, and cognition;
. Potential side effects;
. Risks, benefits, and drug interactions of cannabis; and
. Possible use of the patient's de-identified health information in the registry, treatment plan,

or certification for research.

The bill requires the qualified physician to update the registry within 7 days if any change made to the
certification, and to deactivate the qualified patient's registration if treatment is stopped.

The bill also requires a physician who issues a certification for qualifying medical condition that is of the
same kind or class as the conditions enumerated in in Fla. Const. art. X s. 29 to provide documentation
to the applicable board supporting the physician's determination that a qualified patient suffers from a
debilitating medical condition that is of the same kind or class as the conditions listed within 14 days
after issuing the certification. The bill requires DOH to submit the documentation to the Coalition for
Medical Marijuana Research and Education created by the bill.

The bill requires the physician to recertify the patient every 30 weeks. At each recertification, the
physician must document whether the patient experience an adverse drug reaction or reduction in the
use of opioids and submit such documentation to DOH, which must submit the findings to the Coalition
for Medical Marijuana Research and Education created by the bill.

Pursuant to Fla. Const. art. X s. 29(d)(1)d, the bill allows a qualified physician to request an exception
from DOH from the daily dose amount limit. lf DOH fails to approve or deny the request within 14 days,
the requested amount is deemed approved. The bill requires a qualified physician to submit the
following to DOH.

o The qualified patient's qualifying medical condition;
r The dosage and route of administration that was insufficient to provide relief to the qualified

patient;
. A description of how the patient will benefit from an increased daily dose amount;

1e1 Chronic non-malignant pain is defined by the bill as pain that is caused by a qualifiing medical condition or that originates from a
qqalifying medical condition and persists beyond the usual course of that qualifying medical condition.t" lf the patient is a minor, the parent or legal guardian must consent.
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The minimum daily dose amount of marijuana that would be sufficient for the treatment of the
qualified patient's qualifying medical condition; and
The qualified patient's records, upon the request of DOH.

The bill retains the current law's criminal violation that makes it a first degree misdemeanor for a
qualified physician to order marijuana for a patient without a reasonable belief that the patient is
suffering from a qualifying medical condition. The bill also retains the current law's provision that
subjects a qualified physician who issues a physician certification for marijuana or a marijuana delivery
device and receives compensation from a medical marijuana treatment center related to the issuance
of a physician certification to disciplinary action, including suspension or revocation of license,
restriction of practice and administrative fines.

ln addition, the patient referral, anti-kickback and patient brokering prohibitions set forth in ss. 456.053,
456.054 and 817.505, F.S. are applicable to qualified physicians.

Phvsician Certification Pattern Review Panel

The bill requires the Board of Medicine and Board of Osteopathic Medicine to jointly establish a
physician certification pattern review panel. The panel must review all physician certifications submitted
to the medical marijuana use registry and issue a yearly report to the Governor, President of the
Senate and Speaker of the House. The report must include the number of physician certifications and
the qualifying medical conditions, dosage, supply amount, and form of marijuana certified. The panel
shall report the data both by individual qualified physician and in the aggregate, by county and
statewide.

Patients

The bill defines a qualified patient as a resident of Florida who has been added to the medical
marijuana registry by a qualified physician to receive marijuana for medical use. A qualified patient
must obtain a marijuana registry identification card and must possess the card when in possession of
marijuana or a delivery device. The bill requires a qualified patient to present the card to law
enforcement upon request.

Until DOH begins issuing the identification cards, the bill allows all patients with an order issued under
the CMCA and registered in the registry to be considered qualified patients.

The bill requires each district school board to enact a policy and procedure for the medical use of
marijuana by a student who is a qualified patient and exempts school personnelfrom prosecution for
possession when acting pursuant to the policy and procedure. The bill specifically allows an employer
to enforce a drug-free workplace The bill does not require an employer to accommodate the medical
use of marijuana in the workplace or any employee working while under the influence or create a cause
of action against an employer for wrongful discharge or discrimination. The bill also states that
marijuana is not reimbursable under the Workers Compensation Law.

The bill retains current law exemptions from criminal prosecution and prohibitions on the use or
administration of marijuana but allows for use on the grounds of a school if in accordance with a policy
and procedure adopted by the district school board for medical use by a student who is a qualified
patient. The bill also allows for use and administration of low-THC cannabis in public.

The bill makes it a second degree misdemeanor for a qualified patient to fail or refuse to present his or
her marijuana use registry identification card upon requires of law enforcement, unless it can be
determined through the registry that the person is authorized to possess marijuana or a marijuana
delivery device. A qualified patient charged with failure or refusal to present his or her identification card
may not be convicted if prior to the court or hearing appearance, the patient produces his identification
card to the court or clerk. The patient may have to pay a $5 fee for dismissal of the case.

a

o
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The bill also makes it a criminal violation of s. 893.13, F.S.,1e3 for a qualified patient who cultivates
marijuana or who acquires, possesses, or delivers marijuana from any person or entity other than a
medical marijuana treatment center.

Careqivers

The bill requires caregivers to be Florida residents over the age of 21 years. The bill requires a
caregiver to agree in writing to assist a qualified patient, pass a level 2 background screening unless
the caregiver is a close relativelea of the patient, complete a caregiver certification course, be registered
in the medical marijuana registry and acquire a medical marijuana registry identification card from
DOH. The bill requires a caregiver to possess the card when in possession of marijuana or delivery
device and present the card to law enforcement upon request.
The bill prohibits caregivers from receiving compensation for assisting a qualified patient except for
actual expenses incurred.

The bill allows a qualified patient to designate only one caregiver unless:

. The qualified patient is a minor child and the designated caregivers are parents or legal
guardians of the patient;

- Tlra ar ralifiaA na{ian{ io an az.lr rl* rrrhn hac an ia{allaa{r ral ar Aarralnnmanfal rlicahilifrr fhaf
' r rrv Yvqrrrrvv yqtrvrrr 19 qrr qvurl urrrv rrqe

prevents the adult from being able to protect or care for himself or herself without assistance
or supervision and the designated caregivers are parents or legal guardians of the patient; or

o The qualified patient is admitted to a hospice program.

The bill prohibits a caregiver from assisting more than one patient unless:

r The caregiver is a parent of more than one minor child who is a qualified patient or more than
one adult ohild;

o The caregiver is a parent or legal guardian of more than one adult child who is a qualified
-^rt^-l --l ..,L^ L-- ^- :-r^il^^r..^t ^- l^..^l^^-^^1^l -l;^^Lil;r., lL^l ^-^.,^^r^ rL^ ^1.,lr ^L;l-tPdtlElll, allU Wl lU llcls clll lllLttlltiul,Uarl Ul UtiVtiluPlllElll,dl LIlDdUllll,y LllclL PlttvttllLD lllE cl\.lull, trlllltl

from being able to protect or care for himself or herself without assistance or supervision; or
o All the caregiver's qualified patients are admitted to hospice, the caregiver is an employee of

the hospice, and the caregiver provides personal care or services directly to clients of the
hospice as part of his or her employment duties.

lf a qualified patient is a minor, only the caregiver may purchase or administer marijuana for medical
use by the qualified patient.

The bill exempts caregivers from criminal prosecution under Ch. 893, F.S.1e5 for assisting qualified
patients in accordance with the requirements of the bill. The bill makes it is a first degree misdemeanor
for a caregiver to administer marijuana, not including low-THC cannabis, in plain view of or in a place
open to the general public, on the grounds of a school, unless in accordance with a policy and
procedure adopted by the district school board for medical use by a student who is a qualified patient,
or in a school bus, vehicle, aircraft, or boat.

The bill makes it a second degree misdemeanor for a caregiver to fail or refuse to present his or her
medical marijuana use registry identification card upon the request of law enforcement, unless it can be
determined through the registry that the person is authorized to possess marijuana or a marijuana
delivery device. A caregiver charged with failure or refusalto present his or her identification card may
not be convicted if prior to the court or hearing appearance, the caregiver produces his or her

1e3 Supra, note 150.

't] Close relative is defined by the bill as a spouse, parent, sibling, grandparent, child or grandchild
tnu Supra, note 150.
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identification card to the court or clerk. The caregiver may have to pay a $5 fee for dismissal of the
case.

The bill makes it a criminal violation of s. 893.13, F.S.,1eo for a caregiver to cultivate marijuana or
acquire, possess, or deliver marijuana from any person or entity other than a medical marijuana
treatment center.

Education and Prevention

The bill requires DOH to implement a statewide marijuana education and illicit use prevention campaign
regarding the health effects of marijuana use, particularly on minors and young adults, the legal
requirements for legal use and possession of marijuana and the safe use of marijuana, including
preventing access by minors and those who are not qualified patients. DOH must annually evaluate the
campaign for impact and efficacy.

The bill also requires DOH to provide education materials regarding the eligibility of patients with a
terminal condition for medical use of marijuana to individuals that provide palliative care or hospice
services.

The bill also requires DOH implement diversity training and education to enable minorities, minority
business enterprises, and veteran business enterprises to compete for MMTC licensure and contracts

The bill requires DHSMV to implement a statewide marijuana impaired driving education campaign to
raise awareness of and prevent marijuana impaired driving. DHSMV must annually evaluate the
campaign's efficacy.

The bill also requires the Department of Law Enforcement to develop training available to all law
enforcement agencies that covers the legal parameters of marijuana-related activities by qualified
patients, caregivers, MMTCS, and medical marijuana testing labs.

Goalition for Medical Mariiuana Research and Education

The bill creates the Coalition for Medical Research and Education (Coalition) at the H. Lee Moffitt
Cancer Center and Research lnstitute, lnc. for the purpose of conducting research and providing
education regarding the medical use of marijuana. The Coalition must annually adopt a plan for medical
marijuana research and must issue a report by February 1Sth of each year to the Governor, President of
the Senate, and Speaker of the House on research projects, community outreach initiatives, and future
plans for the coalition. Beginning January 15,2018, DOH must submit to the Coalition a data set that
includes, for each patient in the registry, the patient's qualifying medical condition, the daily dose
amount and forms of marijuana certified for the patient.

I m plementation/Ru lemaki nq

The bill grants DOH and the applicable boards limited emergency rulemaking authority in order for
DOH to meet the rulemaking deadlines imposed by Fla Const. Art. X sec. 29. The bill allows DOH and
the applicable boards to adopt emergency rules necessary to implement the bill. The bill allows DOH
and the applicable boards to adopt emergency rules to replace any emergency rules that were held to
be an invalid delegation of legislative authority or unconstitutional. However, the bill prohibits DOH and
the applicable boards from adopting emergency rules to replace those emergency rules if they are also
held to be an invalid delegation of legislative authority or unconstitutional. The bill requires DOH and
the applicable boards to begin replacing the emergency rules by January 1, 2017.

tnu supra, note 150.
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The bill also exempts DOH and the applicable boards from the statement of regulatory costs
requirements and the emergency rulemaking requirement that there is an immediate danger to the
public health, safety, or welfare which requires emergency action. The bill also exempts the emergency
rules from the 90 day effective date and allows the emergency rules to remain in effect until replaced
through non-emergency rulemaking procedures by DOH and the applicable boards.

Cause of Action

The bill also establishes the Circuit Court in and for Leon County as the venuetnt for any cause of
action brought under Fla. Const. art. X s.29 due to DOH's failure to meet the rulemaking deadlines
imposed by Fla. Const. art. X s.29. The bill specifies that the judicial relief for such cause of action shall
be an action for a declaratory judgment pursuant to ch. 86, F.S.1e8 The bill also provides affirmative
defenses to DOH for a cause of action brought under Fla. Const. art. X. s.29 due to DOH's failure to
meet the rulemaking deadlines.

Taxation

TL- L:il ^--^.^-^a- -^---::..--- --f, -^-::.,^-- 
r^t:.,^-, l^.,:^^^ 3^- .^^l:^^l .,^^ L., ^ ^.,^l:3;^l ^^ri^^t r-^-llle uilt exeiltpl,5 lItatuualti, ailu iltatuuaild qeilvgty uevtueS rur ilruurucil use uy d qudililiru PduEilr. ilrJill

sales tax.

Leoislafive lntenf and Sunset Provision

The bill specifies that the intent of the legislature is to implement s. 29, Art. X, Fla. Const. by creating a
unified regulatory structure and if s. 29, Art. X, Fla. Const. is amended or another constitutional
amendment related to cannabis or marijuana is adopted, the act shall expire 6 months after the
effective date of such amendment.

Conforminq Chanqes

The bill makes the necessary conforming changes to ss. 385.21 1, 499.0295, 893.02, and 1004.441,
F.S.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT

1. Revenues

The bill requires DOH to set fees for licensure and licensure renewal of MMTCs and certification of
marijuana testing laboratories. The bill also requires DOH to set fees for issuing and renewing
qualified patient and caregiver identification cards. DOH may also generate revenue from any fines
assessed against MMTCs in violation of the bill, which would also positively affect revenues.

tnt "lt has long been the established common law of Florida that venue in civil actions brought against the state or one of its agencies or
subdivisions, absent waiver or exception, properly lies in the county where the state, agency, or subdivision, maintains its principal
headquarters;' Carlile v. Game & Fresh Water Fish Com., 354 So. 2d 362, 363-364 (Fla. 1977).
1sB "Generally, the Legislature is empowered to enact substantive law while this Court has the authority to enact procedural law...
Substantive law has been defined as that part of the law which creates, defines, and regulates rights, or that part of the law which
courts are established to administer. lt includes those rules and principles which fix and declare the primary rights of individuals with
respect towards their persons and property. On the other hand, practice and procedure 'encompass the course, form, manner, means,
method, mode, order, process or steps by which a party enforces substantive rights or obtains redress for their invasion. 'Practice and
procedure' may be described as the machinery of the judicial process as opposed to the product thereof." lt is the method of conducting
litigation involving rights and corresponding defenses." Massey v. David,9Z9 So. 2d 931, 936-937 (Fla. 2008).
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Revenues received are highly dependent on the number of patients in the registry. At full market
adoption, the Revenue Estimating Conference estimates 105,305 patients to be in the registry.lse

The following provides a potential scenario of what revenues may be for Fiscal Year 2017-2018.
For estimating purposes, current fees2oo charged by the DOH for identification cards and MMTC
licenses is utilized, it is estimated 33% of patients will need a caregiver, and an estimated
application fee for laboratories is used.

Estimated Revenues for Fiscal Year 17-18

Source

Patient lD card

Caregiver lD card

MMTC license

Laboratory application

Fee

s7s

Szs

S60,063

s1,000

Number

22,500

7,425

7

2

Revenue

S1,687,500

S556,875

5420,44L

s2,ooo

52,656,915

The bill exempts marijuana for medical use by qualified patients from sales tax. On March 24,2017,
the revenue estimating conference met to estimate the impact of the sales tax exemption in the bill.
The conference agreed that the bill will result in a revenue /oss to General Revenue of (-)$Z.g
million in FY 2017-18, but is expected to grow to a recurring annual impact of (-)$2t.5 million in five
years.2ot On April 7,2017, the Revenue Estimating Conference met to estimate the impact of the
marijuana delivery device sales tax exemption in the bill. The conference agreed that the bill will
result in a negative insignificant loss to General Revenue.20'

2. Expenditures

DOH will incur costs associated with licensing additional MMTCs, certification of marijuana testing
laboratories, registering and issuing identification cards to qualified patients and caregivers,
responding to program inquiries, conducting field inspections of MMTC facilities, and maintaining
the physician certifications review panel. DOH estimates at full implementation 55 FTEs and
$8,793,440 in spending authority will be required to fully implement the program:

Estimated lmplementation Staffing Needs

Program

Administration

Card Program

Customer Service

Field

Medical Quality Assurance

FTE

10

L

3

31

10

Functions

Promulgating rules, processing MMTC applications/renewals, monitoring MMTC
operational requirements

Contract manager to serve as point of contact for patient and caregiver card

applications/renewals, which will likely be contracted with a third party

Answer emails and calls from patients, caregivers, physicians, MMTC employees,
and law enforcement about the program

Field staff to conduct required inspection of MMTC facilities

Staff to review, track, and report physician certifications submitted to the registry
on qualifying medical condition, dosage, amount, and form of marijuana

55

tnn The Florida Office of Economic and Demographic Research. Revenue Estimating Conference, available at
http://edr.state.fl.us/ContenVconferences/revenueimpact/archives/20'l 7/ pdf/lmpact0324.pdf (last viewed June 21 ,2017)

'ot Supra, note 200.

'o'The Florida Office of Economic and Demographic Research. Revenue Estimating Conference, available at
http://edr.state.fl.us/ContenUconferences/revenueimpact/archives/2017l pdf/lmpact0407.pdf (last viewed June 21 ,2017)
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It is estimated full market adoption may not be realized during the first year of implementation,
therefore 27 FTE and associated spending authority should be held in reserve pending a justified
need and revenue to support. The bill authorizes DOH to set fees to cover the costs of
administering these programs; however, DOH will need startup dollars until sufficient fees are
received.

The bill appropriates $3,500,000 in nonrecurring funds from the General Revenue Fund and
$4,055,292 in recurring and $1 ,238,148 in nonrecurring funds from the Grants and Donations Trust
Fund to the DOH for the purpose of implementing the requirements of this act. Of these funds,
$3,158,572 in recurring and $1 ,238,148 in nonrecurring funds from the Grants and Donations Trust
Fund and 27 full{ime equivalent positions are placed in reserve. The DOH may submit a budget
amendment requesting release of these funds contingent upon need and demonstrating fee
collections to support the budget authority.

DOH will incur expenditures associated with the implementation of the statewide marijuana
education and illicit use prevention campaign. The bill appropriates $500,000 in nonrecurring funds
from the General Revenue Fund to the DOH to implement the statewide marijuana education and

---1:-- ------:--use plevenlr()n Garnpargn.

DHSMV will incur expenditures associated with the implementation of the statewide marijuana
impaired driving edr:cation campaign. The Lri!! appropriates $5,000,000 in nonrecr-r'ring fr-rnds from
the Highway Safety Operating Trust Fund to DHSMV to implement the impaired driving education
campaign.

DHSMV will incur expenses associated with training law enforcement officers to recognize
marijuana impaired driving. The bill appropriates $100,000 in recurring funds from the Highway
Safety Operating Trust Fund to DHSMV for the purpose of training additional law enforcement
officers as drug recognition experts.

FDLE will incur costs associated with development of the training for law enforcement agencies
However, FDLE's current resources are adequate to absorb the costs.

H. Lee Moffitt Cancer Center and Research lnstitute, lnc. will incur costs associated with
administering the Coalition for Medical Marijuana Research and Education. The bill appropriates
$750,000 in nonrecurring funds from the General Revenue Fund to H. Lee Moffitt Cancer Center
and Research lnstitute, lnc.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS

1. Revenues:

The bill exempts marijuana and marijuana delivery devices for medical use by qualified patients
from sales tax, thereby eliminating localgovernments' ability to impose a local sales tax. On March
24,2017, the Revenue Estimating Conference met to estimate the impact of the marijuana sales
tax exemption in the bill. The conference agreed that the billwill result in a revenue loss of local
government revenues of C)$O.S million in FY 2017-18, but is expected to grow to a recurring annual
impact of (-)$S.S million in five years.2ot On April 7 ,2017, the Revenue Estimating Conference met
to estimate the impact of the marijuana delivery device sales tax exemption in the bill. The
conference agreed that the exemption will result in a negative insignificant loss of local government
revenues.'oo

Supra, note 200.
Supra, note 203.

203

204
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2. Expenditures

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR

MMTCs will likely incur costs associated with licensure and meeting the regulatory standards required
by the bill. Marijuana testing laboratories may incur additional costs to become certified by DOH.

MMTCs and marijuana testing laboratories will incur costs associated with the required background
screenings. The total cost for a state and national criminal history record check with fingerprint retention
for five years by FDLE is $60.205

D. FISCAL COMMENTS:

None

205 Florida Department of Law Enforcement. 2017 Legistative Bitl Anatysis HB 1397. March 15, 2017. Onfile with the Health and Human
Services Commiftee.
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
BILL’S NURSERY, INC., 
 
 Petitioner, 
vs.        Case No. 18-4474 
 
DEPARTMENT OF HEALTH, 
 

Respondent. 
______________________________________/ 

THE DEPARTMENT’S NOTICE OF ADDITIONAL RELATED CASES 

Respondent Florida Department of Health gives notice that the following newly filed 

petitions are related to this matter.   

1. TropiFlora, LLC v. Florida Department of Health, DOAH Case No. 18-4697 

2. DeLeon’s Bromeliads, Inc. v. Florida Department of Health, DOAH Case No. 18-

4698 

These cases should be considered included in the Department’s Motion to Consolidate filed 

August 30, 2018. 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served on September 10, 2018, by email to: 
 
Jonathan S. Robbins 
Akerman LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, Florida 33301-2999 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 
Ari H. Gerstin 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, Florida 33131 

Devin (Velvel) Freedman 
Bois Schiller Flexner LLP 
100 SE 2nd Street, Suite 2800 
Miami, Florida 33131 
vfreedman@bsfllp.com 
nbermond@bsfllp.com 
 
 

Filed September 10, 2018 10:47 AM Division of Administrative Hearings
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2 
 

ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 
Counsel for Bill’s Nursery, Inc. 

 
 
/s/ Eduardo S. Lombard   
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
elombard@vlplaw.com   
mreynolds@vlplaw.com  
rhodge@vlplaw.com 
 
Counsel for Respondent Florida 
Department of Health 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 18-4474

ORDER REGARDING MOTIONS TO INTERVENE

The instant case comes before the undersigned based on 
Motions to Intervene, filed on August 31 and September 6, 2018.  
Because a ruling on the Motions to Intervene may be 
significantly influenced by a determination as to whether the 
Petitioners in DOAH Case Nos. 18-4463, 18-4471, 18-4472, 
18-4473, and 18-4474 “are competing for only two available 
[medical marijuana treatment center] licenses,” the undersigned 
has elected to defer ruling on the Motions to Intervene until 
the issue regarding the number of available licenses is 
resolved.

DONE AND ORDERED this 11th day of September, 2018, in 
Tallahassee, Leon County, Florida.

S                                  
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us
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Filed with the Clerk of the
Division of Administrative Hearings
this 11th day of September, 2018.

COPIES FURNISHED:

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Jonathan Seth Robbins, Esquire
Akerman Senterfitt
350 East Las Olas Boulevard, Suite 1600
Las Olas Centre II
Fort Lauderdale, Florida  33301-2229
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Ari H. Gerstin, Esquire
Akerman LLP
Three Brickell City Centre
98 Southeast 7th Street
Miami, Florida  33131
(eServed)

Devin Freedman, Counsel
Boies Schiller Flexner LLP
Suite 2800
100 Southeast 2nd Street
Miami, Florida  33131
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)
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Glenn Thomas Burhans, Esquire
Stearns Weaver Miller Weissler 
  Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL’S NURSERY, INC.,

Petitioner, CASE NO. 18-004474

vs.

DEPARTMENT OF HEALTH,

Respondent.
______________________________/

MEMORANDUM IN OPPOSITION TO CONSOLIDATION 
OF THIS MATTER WITH TROPIFLORA V. DEPT. OF HEALTH

Bill’s Nursery, Inc. (“Bills”) joins with Dewar Nurseries, Inc., Tree King-Tree Farm, Inc., 

Perkins Nursery, Inc., and Spring Oaks Greenhouses, Inc. (collectively, “Petitioners”),1 pursuant 

to Rule 28-106.108, F.A.C., and submits this memorandum in opposition to the Department of 

Health’s (“Department”) motion to consolidate Bill’s case with TropiFlora, LLC (“TropiFlora”) 

v. Florida Department of Health, DOAH Case No. 18-4697. In support thereof, the Petitioners

state as follows:

1. On August 30, 2018, the Department filed a Motion to Consolidate the Petitioners’ 

cases. Although the Petitioners took differing positions on that motion, all agree that their cases 

involve certain similar facts and legal issues.

2. On September 10, 2018, the Department filed a “Notice of Additional Related 

Cases” in which it asked that two other matters recently referred to the Division of Administrative 

                                                     
1 Due to the Rosh Hashanah holiday, undersigned counsel was unable to advise counsel for 
the other Petitioners that Bill’s joins in their memorandum opposing consolidation.  Counsel for 
those Petitioners have advised that they have no objection to Bill’s joining in their memorandum
and this similar memorandum is being filed to confirm Bill’s opposition for the record.

Filed September 11, 2018 2:07 PM Division of Administrative Hearings
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Hearings be considered retroactively included in the Department’s motion to consolidate. Those 

matters are:

a) the TropiFlora case referenced above, and

b) DeLeon’s Bromeliads, Inc. (“DeLeon”) v. Florida Department of Health, 

DOAH Case No. 18-4698.

3. Rule 28-106.108, F.A.C. states that cases which involve “similar issues of law or 

fact” may be consolidated if such action would “promote the just, speedy, and inexpensive 

resolution of the proceedings, and would not prejudice the rights of a party.”

4. TropiFlora’s case does not involve similar issues of law or fact to those posed in 

this proceeding. As TropiFlora’s petition makes clear, the Department did not “score”2 its 2015 

application. Thus, the majority of any TropiFlora hearing would be devoted to the issue of whether 

the Department’s decision not to do so was correct. The Petitioners’ 2015 applications all received 

“scores,” and they contend that those “scores” show they fit the criteria listed in section 

381.986(8)(a)2.a., Florida Statutes. Requiring the Petitioners to participate in litigation regarding 

a matter totally irrelevant to their petitions would be antithetical to the just, speedy, and 

inexpensive resolution of these proceedings.

5. The main questions for the honorable Administrative Law Judge (“ALJ”) regarding 

the Petitioners will be: (a) what is the process for determining whether an applicant meets the 

statutory requirements and (b) based upon the assigned “scores,” which Petitioners actually meet 

those requirements? However, as TropiFlora’s application currently has no score, its issues cannot 

be resolved using the same analysis. TropiFlora’s petition presents the ALJ with a totally unrelated 

                                                     
2 As noted in the Petitioners’ petitions, part of the resolution of this matter will revolve 
around whether the Department actually assigned “scores” to accepted applications versus simply 
ranking them.
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question that will have to be determined in a totally unrelated manner. TropiFlora’s petition bears 

no legally-significant similarity to those of the Petitioners.

6. To the extent that the Department argues that consolidation is required based upon 

a limited pool of available licenses, that is not a sufficient basis for consolidation. As has and will 

be stated many times, the Petitioners do not agree that their applications may be denied based upon 

any limitation on licenses. If they meet the statutory criteria, they are entitled to a license. Further, 

TropiFlora’s case has been assigned to the same ALJ who is handling the Petitioners’ cases. To 

the extent that the Department is concerned about inconsistent rulings, having the same ALJ handle 

all of these matters will resolve that issue. Allowing TropiFlora’s case to proceed separately with 

the same ALJ will simply prevent the Petitioners from being forced to spend significant time and 

money litigating issues that are irrelevant to them.

7. Counsel for Petitioners conferred with counsel for TropiFlora and obtained

authorization to state that TropiFlora agrees that its case should not be consolidated with the 

Petitioners’.  TropiFlora reserves the right to file its own memorandum detailing any reasons for 

its position.

WHEREFORE, the Petitioners respectfully request that the Honorable ALJ deny the 

Department’s request to consolidate TropiFlora’s case with theirs.

  /s/ Jonathan S. Robbins                    
Jonathan S. Robbins, Esq.
Fla. Bar #989428
jonathan.robbins@akerman.com
nancy.alessi@akerman.com
AKERMAN LLP
Las Olas Centre II, Suite 1600
350 East Las Olas Boulevard
Fort Lauderdale, FL  33301-2999
Phone: (954) 463-2700
Fax: (954) 463-2224

Respectfully submitted,

   /s/ Ari H. Gerstin                     
Ari H. Gerstin, Esq.
Fla. Bar #0839671
ari.gerstin@akerman.com
marylin.herrera@akerman.com
AKERMAN LLP
Three Brickell City Centre
98 Southeast Seventh Street, Suite 1100
Miami, FL  33131
Phone: (305) 374-5600
Fax: (305) 374-5095
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   /s/ Velvel (Devin) Freedman           
Velvel (Devin) Freedman 
Fla. Bar #99762
vfreedman@bsfllp.com
nbermond@bsfllp.com
BOIES SCHILLER FLEXNER LLP
100 SE Second Street
Miami, FL 33131
Phone: (305) 539-8400
Fax: (305) 539-1307

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

electronic delivery through eALJ on this 11th day of September, 2018, to:

Eduardo Lombard, Esq.
Megan Reynolds, Esq.
Vezina, Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, FL 32301
elombard@vlplaw.com
mreynolds@vlplaw.com
rhodge@vlplaw.com
Counsel for Department of Health
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

Petitioner(s),
vs. Case No. 18-004474

DEPARTMENT OF HEALTH

Respondent(s).
/

NOTICE OF APPEARANCE

The undersigned hereby files this Notice of Appearance on behalf of 
the Intervenor, East Coast Packers, LLC.

Copies of all pleadings, notices, and correspondence regarding the 
above-styled cause are requested to be served on the undersigned.

Respectfully submitted this 14th day of September, 2018.

/S/
Gigi Rollini
Attorney
106 East College Avenue
Tallahassee FL, 32301
Phone No.: 850-329-4877
EMail Address: 
grollini@stearnsweaver.com
Florida Bar No.: 0684491

CERTIFICATE OF SERVICE

I certify that I have served a true and correct copy of this Notice 
of Appearance to Ari Gerstin via eMail to ari.gerstin@akerman.com; 
marylin.herrera@akerman.com; Devin Freedman via eMail to 
vfreedman@bsfllp.com; nbermond@bsfllp.com; Eduardo Lombard via eMail 
to elombard@vlplaw.com;rhodge@vlplaw.com; Glenn Burhans via eMail to 
gburhans@stearnsweaver.com; cabbuhl@stearnsweaver.com; Jonathan 
Robbins via eMail to 
jonathan.robbins@akerman.com;nancy.alessi@akerman.com; Megan Reynolds 
via eMail to mreynolds@vlplaw.com; rhodge@vlplaw.com; Seann Frazier 
via eMail to sfrazier@phrd.com; sful@phrd.com on this 14th day of 
September, 2018.

/S/
Gigi Rollini 

Filed September 14, 2018 9:47 AM Division of Administrative Hearings
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
BILL’S NURSERY, INC., 
 
 Petitioner, 
vs.        Case No. 18-4474 
 
DEPARTMENT OF HEALTH, 
 

Respondent. 
______________________________________/ 

 
THE DEPARTMENT’S UNOPPOSED MOTION FOR EXTENSION OF TIME TO FILE 

REPLY TO PETITIONERS’ RESPONSE TO SEPTEMBER 7 ORDER 
 

Respondent Florida Department of Health requests an extension of time, through and 

including September 24, 2018, to file its reply to Petitioners’ joint response to the ALJ’s order of 

September 7, 2018.  Petitioner Bill’s Nursery, Inc., does not object to this motion. 

On September 7, the ALJ ordered Bill’s to file a response on or before September 14 

addressing the Department’s contention that Bill’s and four other petitioners in related matters are 

competing for only two available medical marijuana treatment center licenses.  The ALJ ordered 

the Department to file a reply to Petitioners’ joint response on or before September 21. 

Department counsel needs additional time in which to prepare the Department’s reply due 

to unexpected obligations in other cases, including an expedited bid protest.  This motion is submitted 

in good faith and not for the purpose of delay.  The requested time extension will not prejudice any 

party or unduly delay resolution of this proceeding.   

WHEREFORE, the Department requests an extension of time, through and including 

September 24, 2018, to file its reply to Petitioners’ joint response to the ALJ’s order of September 

7. 

 

Filed September 21, 2018 2:39 PM Division of Administrative Hearings
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Conferral Certificate 

Department counsel conferred with counsel for Bill’s about this motion and is authorized 

to represent that Bill’s does not object to the requested time extension. 

 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served on September 21, 2018, by email to: 
 
Jonathan S. Robbins 
Akerman LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, Florida 33301-2999 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 
Ari H. Gerstin 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, Florida 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 

Devin (Velvel) Freedman 
Bois Schiller Flexner LLP 
100 SE 2nd Street, Suite 2800 
Miami, Florida 33131 
vfreedman@bsfllp.com 
nbermond@bsfllp.com 
 
 

Counsel for Bill’s Nursery, Inc. 
 

/s/ Megan S. Reynolds    
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
elombard@vlplaw.com   
mreynolds@vlplaw.com  
rhodge@vlplaw.com 
 
Counsel for Respondent Department of 
Health 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

Petitioner(s),
vs. Case No. 18-004474

DEPARTMENT OF HEALTH

Respondent(s).
/

NOTICE OF APPEARANCE

The undersigned hereby files this Notice of Appearance on behalf of 
the Intervenor, Liner Source, Inc..

Copies of all pleadings, notices, and correspondence regarding the 
above-styled cause are requested to be served on the undersigned.

Respectfully submitted this 21st day of September, 2018.

/S/
Courtney Crossland
485 N. Keller Rd.
Maitland FL, 32751
Phone No.: 407-636-3892
EMail Address: 
ccrossland@pearsonbitman.com
Florida Bar No.: 0088596

CERTIFICATE OF SERVICE

I certify that I have served a true and correct copy of this Notice 
of Appearance to Ari Gerstin via eMail to ari.gerstin@akerman.com; 
marylin.herrera@akerman.com; Devin Freedman via eMail to 
vfreedman@bsfllp.com; nbermond@bsfllp.com; Eduardo Lombard via eMail 
to elombard@vlplaw.com;rhodge@vlplaw.com; Gigi Rollini via eMail to 
grollini@stearnsweaver.com; ptassinari@stearnsweaver.com; Glenn 
Burhans via eMail to gburhans@stearnsweaver.com; 
cabbuhl@stearnsweaver.com; Jonathan Robbins via eMail to 
jonathan.robbins@akerman.com;nancy.alessi@akerman.com; Megan Reynolds 
via eMail to mreynolds@vlplaw.com; rhodge@vlplaw.com; Seann Frazier 
via eMail to sfrazier@phrd.com; sful@phrd.com on this 21st day of 
September, 2018.

/S/
Courtney Crossland 

Filed September 21, 2018 3:19 PM Division of Administrative Hearings
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
BILL’S NURSERY, INC.  
 
 Petitioner,      Case No.: 18-4474 
 
FLORIDA DEPARTMENT OF HEALTH 
 
 Respondent, 
 
and, 
 
LINER SOURCE, INC.  
 
 Intervenor. 
 
       / 
 

LINER SOURCE, INC.’S MOTION TO INTERVENE 
 

 LINER SOURCE, INC. (“Intervenor” or “LSI”), by and through its undersigned counsel, 

hereby requests that this Court enter an Order permitting it to intervene in the above-styled 

action, pursuant to Rule 28-106.205, F.A.C., and states as follows: 

PARTIES 

1. Intervenor, LSI is a Florida Corporation with its principal place of business in 

Lake County, Florida. LSI is a qualified plant nursery that has prepared for, attempted to submit 

and will be submitting an application to obtain a license to become a medical marijuana 

dispensing organization pursuant to the Florida Constitution and Florida Statutes 

(“Application”). 

2. LSI may be contacted through its counsel: Karl E. Pearson and Courtney M. 

Crossland; Pearson Bitman LLP; 485 N. Keller Road, Suite 401, Maitland FL 32751; (407)647-

0090; kpearson@pearsonbitman.com or ccrossland@pearsonbitman.com.   

Filed September 21, 2018 3:20 PM Division of Administrative Hearings
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3. LSI has been registered to do business in the State of Florida for more than five 

years and possesses a valid certificate of registration issued by the Department of Agriculture 

and Consumer Services pursuant to Section 581.131, Florida Statutes. LSI has the ability to 

cultivate and produce medical marijuana and is otherwise qualified to apply for and be awarded 

licensure as a medical marijuana treatment facility (“MMTC”).  

4. LSI has expended, and continues to expend, significant time and financial 

resources in preparing its Application and its efforts to obtain licensure as a MMTC. 

5. LSI owns facilities that were used for citrus processing and intends to utilize those 

facilities for the processing of medical marijuana.  

6. Respondent, Florida Department of Health (“DOH”) is the affected agency which 

is located at 4052 Bald Cypress Way, Tallahassee, Florida 22399. DOH is an executive branch 

agency of the State of Florida. DOH has a constitutional duty pursuant to the Article X, Section 

29 of the Florida Constitution to promulgate regulations in a timely fashion to ensure the 

availability of medical marijuana and to register Medical Marijuana Treatment Centers 

(“MMTC”).  

7. Petitioner, Bill’s Nursery, Inc. (“Petitioner” or “Bill’s Nursery”) is a Florida 

corporation located at 30210 SW 205th Avenue, Homestead, Florida 33030. In 2015, Bill’s 

Nursery filed applications for licensure pursuant to the 2014 version of Florida Statues, Section 

381.986 and was not the highest scoring application and therefore its applications were denied.  

8. Petitioner did not file petitions challenging the 2015 denials.  

9. Petitioner did not have one or more administrative or judicial challenges related to 

the denial of its 2015 application pending as of January 1, 2017 and therefore does not qualify 

for licensure under § 381.986(8)(a)2.a. 
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10. Petitioner’s application did not score within one point of the highest final ranking 

in its region during the 2014 application period and therefore does not qualify for licensure under 

§ 381.986(8)(a)2.a. 

BACKGROUND 

11. In the last decade, Florida has amended its Constitution and passed various laws 

to make medical marijuana available to certain qualified patients.  

The Compassionate Medical Cannabis Act of 2014 

12. In 2014, the Compassionate Medical Cannabis Act (“CMCA”) was signed into 

law by the Florida Legislature. The CMCA legalized the cultivation, processing and dispensing 

of low-THC cannabis for qualified patients. See Ch. 2014-157, Laws of Florida.  

13. The CMCA, which was codified as Section 381.986, Florida Statutes (2014), 

created duties for the DOH, including the development of an application form.  

14. In accordance with § 381.986, the Department adopted Rule 64-4.002, F.A.C. 

which delineated the application requirements for dispensing organizations. The Department also 

developed the “Application for Low-THC Cannabis Dispensing Organization Approval”. 

15. As a result of the 2014 application process, seven Dispensing Organization 

licenses were awarded.  

16. In 2016, the statute was amended to allow the use of full-strength, high-THC 

medical marijuana by terminally ill patients. 

Amendment 2 

17. On November 8, 2016, Florida voters passed the Florida Medical Marijuana 

Legalization Initiative (commonly referred to as “Amendment 2”) which resulted in Article X, 

section 29 of the Florida Constitution, entitled “Medical marijuana production, possession and 

use”. Amendment 2 took effect on January 3, 2017.  
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18. Amendment 2 provided that low-THC and full-potency medical marijuana would 

be available to an expanded list of eligible patients, including those that suffered from certain 

“Debilitating Medical Conditions”, such as Crohn’s Disease, Epilepsy and AIDS.   

19. Amendment 2 imposed requirements on DOH to issue regulations to provide for 

the licensing of Medical Marijuana Treatment Centers, including a duty and requirement that the 

DOH promulgate regulations in a “timely fashion” no later than six (6) months after the effective 

date of Amendment 2. 

20.    During a Special Session, the Legislature enacted Senate Bill No. 8-A which 

went into effect on June 23, 2017 as Chapter 2017-232, Laws of Florida to address the 

implementation of Amendment 2.  

21. Chapter 2017-232 amended § 381.986, Florida Statutes which directed the DOH 

to license ten additional MMTCs by October 3, 2017, as specifically stated below: 

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for qualified 
patients registered in the medical marijuana use registry and who are issued a 
physician certification under this section. 

……….. 
 
2. The department shall license as medical marijuana treatment centers 10 applicants 
that meet the requirements of this section, under the following parameters: 
 

a. As soon as practicable, but no later than August 1, 2017, the department shall 
license any applicant whose application was reviewed, evaluated, and scored by 
the department and which was denied a dispensing organization license by the 
department under former s. 381.986, Florida Statutes 2014; which had one or 
more administrative or judicial challenges pending as of January 1, 2017, or had a 
final ranking within one point of the highest final ranking in its region under 
former s. 381.986, Florida Statutes 2014; which meets the requirements of this 
section; and which provides documentation to the department that it has the 
existing infrastructure and technical and technological ability to begin cultivating 
marijuana within 30 days after registration as a medical marijuana treatment 
center. 
 
b. As soon as practicable, the department shall license one applicant that is a 
recognized class member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), 
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or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 2011). An applicant 
licensed under this sub-subparagraph is exempt from the requirement of 
subparagraph (b)2. 
 
c. As soon as practicable, but no later than October 3, 2017, the department 
shall license applicants that meet the requirements of this section in sufficient 
numbers to result in 10 total licenses issued under this subparagraph, while 
accounting for the number of licenses issued under sub-subparagraphs a. and b. 
 

……… 
 

  See § Fla. Stat. 381.986(8). 

22.  Pursuant to the statute, the DOH awarded some of the allotted 10 licenses to 

various nurseries that applied in the 2014 original application period and had pending litigation 

and/or their application was within one point of the highest final ranking in the nursery’s region. 

At the time of this filing, the official number of licenses remaining to be awarded pursuant to § 

381.986(8)(a)(2) is disputed, but upon information and belief, three (3) licenses are currently 

available under this section. 

23. Pursuant to Section 381.986(8)(a)2.b., one of the remaining licenses is reserved 

for a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or in In Re 

Black Farmers Litig., 856 F. Supp. 2d. 1 (D.D.C. 2011).  

24. Section 381.986(8)(a)3 requires that the DOH give “preference to applicants that 

demonstrate…that they own one or more facilities that are, or were, used for the canning, 

concentrating  or otherwise processing of citrus fruit or citrus molasses and will use or convert 

the facility or facilities for the processing of marijuana”, for up to two of the ten licenses 

available under 381.986(8)(a)2. This is commonly referred to as the “Citrus Preference”. 

25. The DOH has not yet adopted a final rule relating to the Citrus Preference and the 

proposed rule is being litigated.  

26. LSI meets the Citrus Preference requirements.  
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27. The Petitioner does not meet the Citrus Preference requirements.  

28. Seven applicants who were denied licenses, including Petitioner, are now fighting 

over the licenses remaining under Section 381.986(8)(a)1 in Department of Administrative 

Hearing Case Nos. 18-4463, 18-4471, 18-4472, 18-4473, 18-4697, and 18-4698.  

29. Due to the fact there are limited licenses remaining, a license award to Petitioner 

or any of the other applicants who were denied licenses, impacts the availability of a license, 

including one awarded to a Citrus Preference qualified applicant, such as LSI. The award of the 

licenses would foreclosure LSI from even applying for MMTC licensure.    

LSI’S Substantial Interests are Affected by Petitioner’s Demand for a MMTC License 

30. In reliance on the October 3, 2017 deadline for the DOH to award the MMTC 

licenses pursuant to Section 381.986(8)(a)(2), Florida Statutes, LSI has expended substantial 

resources towards the preparation and filing of an application to obtain one of the MMTC 

licenses, including the engagement of various employees, consultants, legal counsel and the 

purchase of additional real property.  

31. But for the delay by the DOH in opening the application period, LSI would have 

already applied for, and likely been awarded, one of the available MMTC licenses.  

32. In fact, LSI is prepared to and will file its application for licensure as an MMTC 

as soon as the DOH opens the application period.  

33. LSI is qualified for the Citrus Preference contained in Section 381.986.   

34. LSI’s substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one of the last remaining licenses available under Section 381.986(8)(a)(2). 

LSI will suffer an injury-in-fact if Petitioner is awarded a license. 

35. Petitioner’s attempt at obtaining a license is mutually exclusive with LSI’s 

attempt to obtain a license from the same limited pool. 
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36. Petitioner should be required to submit a new application and be considered in the 

same light as LSI and any other applicant that submits an application to become a licensed 

MMTC under the current framework of Section 381.986, Florida Statutes.   

Petitioner’s Application Must be Comparatively Reviewed with LSI’s Application 

37. In Bio-Medical Applications of Clearwater, Inc. v. Dept. of Health and 

Rehabilitative Services, 370 So. 2d 19 (Fla. 2nd DCA 1979), the court recognized a right to 

comparative review of mutually exclusive applications. The Court in Bio-Medical, adopted the 

doctrine in Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945) which provides “that an 

administrative agency is not to grant one application for a license without some appropriate 

consideration of another bona fide and timely file application to render the same service; the 

principle, therefore, constitutes a fundamental doctrine of fair play which administrative agencies 

must diligently respect and courts must be ever alert to enforce.” Bio-Medical, at 23. 

38. Subsequently, in Gulf Court Nursing Center v. Department of Health and Human 

Services, 483 So. 2d 700 (Fla. 1st DCA 1986), the principles of Bio-Medical were applied and 

affirmed.  

39. Applying Bio-Medical and Gulf Court to the case at bar, LSI is entitled to have its 

application comparatively reviewed with Petitioner’s.  

40. If Petitioner’s application is approved and a license is awarded without 

comparative review to LSI’s application, LSI will suffer and injury-in-fact.  

LSI Supports the Preliminary Agency Action 

41. LSI supports the preliminary agency action whereby Petitioner’s application was 

denied.  
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Position of the Parties  

42. The undersigned has conferred with counsel for the Petitioner who opposes this 

motion. The undersigned has conferred with counsel for the DOH who takes no position on this 

motion.  

43. Furthermore, LSI supports the consolidation of the pending Department of 

Administrative Hearing Case Nos. 18-4463, 18-4471, 18-4472, 18-4473, 18-4474, 18-4697, and 

18-4698. 

Requested Relief 

WHEREFORE, LSI respectfully requests that (1) this Court enter an order granting LSI’s 

Motion to Intervene; (2) this Court enter final orders denying Petitioner’s application and; (3) 

any such other relief as may be warranted, including attorney’s fees and costs.  

RESPECTFULLY submitted this 21st day of September, 2018. 
 

PEARSON BITMAN LLP 
 
      /s/ Karl E. Pearson    

Karl E. Pearson, Esquire 
Florida Bar No.: 438669 
KPearson@pearsonbitman.com 

      Courtney M. Crossland 
Florida Bar No.: 88596 
ccrossland@pearsonbitman.com  
485 N. Keller Rd., Suite 401 
Maitland, Florida 32751 
Telephone:  (407) 647-0090 

      Facsimile:   (407) 647-0092 
Attorney for Intervenor  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 21st day of September, 2018 a copy of the foregoing has been 

served via electronic mail upon all counsel of record as follows: 

Megan S. Reynolds, Esquire 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
mreynolds@vlplaw.com 

Jonathan S. Robbins, Esquire 
Akerman LLP 
350 East Las Olas Blvd., Suite 1600 
Fort Lauderdale, FL 33301 
Jonathan.robbins@akerman.com  
 

Ari H. Gerstin, Esquire 
Akerman LLP 
98 Southeast Seventh Street, Suite 1100 
Miami, FL 33131 
Ari.gerstin@akerman.com  
 

Velvel Freedman, Esq. 
Boies Schiller Flexner LLP 
100 SE Second Street 
Miami, FL 33131 
vfreedman@bsfllp.com  

 
PEARSON BITMAN LLP 

 
      /s/ Karl E. Pearson    

Karl E. Pearson, Esquire 
Florida Bar No.: 438669 
KPearson@pearsonbitman.com 

      Courtney M. Crossland 
Florida Bar No.: 88596 
ccrossland@pearsonbitman.com  
485 N. Keller Rd., Suite 401 
Maitland, Florida 32751 
Telephone:  (407) 647-0090 

      Facsimile:   (407) 647-0092 
Attorney for Intervenor 

 

532

mailto:mreynolds@vlplaw.com
mailto:Jonathan.robbins@akerman.com
mailto:Ari.gerstin@akerman.com
mailto:vfreedman@bsfllp.com
mailto:KPearson@pearsonbitman.com
mailto:ccrossland@pearsonbitman.com


Filed September 21, 2018 4:30 PM Division of Administrative Hearings
533



534



535



536



537



538



539



540



541



542



543



544



545



546



 

STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BILL’S NURSERY, INC. 
 
 Petitioner,  

         Case No: 18-4474 
v. 
 
FLORIDA DEPARTMENT OF HEALTH, 
OFFICE OF COMPASSIONATE USE, 
 
 Respondent, 
 
and 
 
EAST COAST PACKERS, LLC, 
 
 Intervenor. 
 

 
 

EAST COAST PACKERS, LLC’s RESPONSE TO  
ORDER DATED SEPTEMBER 7, 2018 
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I. Introduction1 

East Coast submits this response to ALJ Chisenhall’s Order dated September 7, 2018, 

directing the parties to “address[] the Department of Health’s assertion that the Petitioners … 

‘are competing for only two available [medical marijuana treatment center] licenses.’” (“Sept. 7 

Order”). Petitioners in the Related Proceedings2 ask the ALJ to re-evaluate and rescore their 

denied dispensing organization (“DO”) applications under a novel methodology that neither 

existed when the applications were reviewed and rejected by the Department in 2015, nor is 

authorized under law. Petitioners’ claims of entitlement to licensure are contrary to the governing 

statute’s plain language. 

Petitioners claim entitlement to an MMTC license under Section 381.986(8)(a)2.a. (“One 

Point Provision”), which requires that they “had a final ranking within one point of the highest 

final ranking in its region under [the 2014 Statute]….” § 381.986(8)(a)2.a.3 Not one Petitioner 

                                                 
1 East Coast recognizes that the ALJ has deferred ruling on its pending Motions to Intervene in 
the Related Proceedings until the issue of how many licenses are available under Section 
381.986(8)(a)2. is resolved. See Order Regarding Motions to Intervene, dated 9/11/2018. 
Because this issue will be resolved before the Motions to Intervene are decided, and in light of 
East Coast’s substantial interests at issue here, as well as to ensure a full record is made, East 
Coast submits this Response in support of the Department’s position. See, e.g., § 120.57(1)(b) 
(“All parties shall have an opportunity to respond, to present evidence and argument on all 
issues involved…. When appropriate, the general public may be given an opportunity to 
present oral or written communications.”). All statutory references and citations are to the 
Florida Statutes (2018), and all emphasis is added, unless otherwise noted. 
2 The “Related Proceedings” are: DOAH Case Nos. 18-4463, 18-4471, 18-4472, 18-4473, 18-
4474, 18-4697 and 18-4698. East Coast has filed the same response in each of the Related 
Proceedings. East Coast uses the same defined terms as in its Motions to Intervene. 
3 The statute also requires that a petitioner’s “application was reviewed, evaluated, and scored 
by the department and which was denied a dispensing organization license by the department 
under [the 2014 Statute].” It is undisputed that TropiFlora’s DO application was denied prior to 
scoring, see TropiFlora Petition, ¶ 11; thus, its petition should be dismissed as a matter of law on 
that basis alone. 
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satisfies this prerequisite. When evaluated under the 2014 Statute, the Petitioners were either 

ranked last or near last in their respective regions, as reflected in the following chart: 

Petitioners’ DO Applications Final Rankings Under 2014 Statute4 
 
Case No. Petitioner/DO Applicant Name 

  (Region) 
Final  
Rank 

Regional  
Rank 

Highest Rank 
In Region 

Difference 

18-4463 Dewar Nurseries, Inc. 
(Central) 

5th of 7 3.9542 5.5458 
 

1.5916 

18-4471 Spring Oaks Greenhouses, 
Inc. 
(Central) 

6th of 7 2.0417 5.5458 3.5041 

18-4472 Tree King – Tree Farm, Inc. 
(Northwest) 

4th of 4 1.3583 3.6875 2.3292 

18-4473 Perkins Nursery, Inc. 
(Southwest) 

5th of 5 2.1167 4.1042 
 

1.9875 

18-4474 Bill’s Nursery 
(Southeast) 

5th of 5 1.5500 4.4000 2.8500 

18-4474 Bill’s Nursery 
(Northeast) 

5th of 5 1.2250 3.9750 2.7500 

18-4697 TropiFlora, LLC (not scored) 
(Southwest) 

N/A N/A 4.1042 N/A 

18-4698 DeLeon’s Bromeliads, Inc. 
(Central) 

7th of 7 1.9083 5.5458 3.6375 

 

Because each Petitioner fails to satisfy this essential requirement for licensure under 

Subparagraph 2.a., the inquiry could stop here and the Related Proceedings should be dismissed. 

Regardless, East Coast addresses the statutory construction issue raised in the Sept. 7 Order. 

                                                 
4 Source: Fla. Dep’t of Health, November 2015 Aggregated Score Card, available at: 
http://www.floridahealth.gov/programs-and-services/office-of-medical-marijuana-use/medical-
marijuana-treatment-centers/2015-dispensing-organization-application-processdispensing-
application-process/index.html; last visited 9/20/2018; attached as Ex. 1. Applicants were ranked 
from lowest to highest, e.g., 1 (out of 7) indicates the lowest (worst) ranking in the region while a 
7 indicates the highest (best). The chart, above, recasts the rankings to reflect their place relative 
to the highest rank in their region; thus, for example, Dewar was the fifth highest ranked out of 
seven applicants in the Central region, while Bill’s, Perkins and DeLeon’s were ranked lowest in 
their regions. 
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II. Only Two (2) of the 10 Licenses Authorized Under Section 381.986(8)(a)2. Remain 

a. The statute’s plain language strictly limits 10 licenses under subparagraph 
(8)(a)2., which includes the One Point Provision. 

Section 381.986(8)(a)2. expressly limits the issuance of 10 MMTC licenses as follows: 

2. The department shall license as medical marijuana treatment centers 10 
applicants that meet the requirements of this section, under the following 
parameters: 

a. As soon as practicable, but no later than August 1, 2017, the department shall 
license any applicant whose application was reviewed, evaluated, and scored by 
the department and which was denied a dispensing organization license by the 
department under former s. 381.986, Florida Statutes 2014; which had one or 
more administrative or judicial challenges pending as of January 1, 2017, or had 
a final ranking within one point of the highest final ranking in its region 
under former s. 381.986, Florida Statutes 2014; which meets the requirements of 
this section; …. 

§ 391.986(8)(a)2.a. Of those 10 licenses, one must be awarded to a recognized class member of 

Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 

2d 1 (D.D.C. 2011). § 391.986(a)2.b. For up to two of those 10 licenses, the Department “shall 

give preference to applicants that demonstrate” that they own facilities that are or were used for 

citrus processing. § 381.986(8)(a)3. (“Citrus Preference”).5 

To remove all doubt, the Legislature repeated and reaffirmed its 10 license limit under 

Subparagraph (8)(a)2.: 

As soon as practicable, but no later than October 3, 2017, the department shall 
license applicants that meet the requirements of this section in sufficient numbers 
to result in 10 total licenses issued under this subparagraph, while accounting 
for the number of licenses issued under sub-subparagraphs a. and b. 

                                                 
5 Section 381.986(8)(a)3. provides: 

For up to two of the licenses issued under subparagraph 2., the department shall 
give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, 
concentrating, or otherwise processing of citrus fruit or citrus molasses and 
will use or convert the facility or facilities for the processing of marijuana. 
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§ 381.986(8)(a)2.c. There can be no doubt that Subparagraph 2. limits the number of authorized 

licenses under that provision to ten. 

If Petitioners’ theory were correct, then every Denied DO Applicant that scored above 

them would similarly be entitled to a license under the One Point Provision. That is an absurd 

result given that there were 21 Denied DO Applicants, nearly all of whom were ranked higher 

than Petitioners. See Ex. 1. Such a result is also clearly contrary to the Legislature’s intent in 

crafting the 10 license limit and the One Point Provision thereunder. At the time Section 381.986 

was revised to include the 10 license limit and One Point Provision in July 2017, the Legislature 

was well aware of the 21 Denied DO Applicants and their respective rankings. Ex. 1; see also 

Chart of Final Rankings, Florida House of Representatives Final Bill Analysis, HB 5A, page 16 

(June 30, 2017) (attached as Exhibit 1 to East Coast‘s Memorandum of Law in Support of its 

Motion to Intervene). Had the Legislature intended to authorize licenses for all Denied DO 

Applicants, it would have expressly done so. Instead, it required that a Denied DO Applicant 

“had a final ranking within one point of the highest final ranking in its region under former s. 

381.986, Florida Statutes 2014.” § 381.986(8)(a)2.a. More importantly here, the Legislature 

expressly required that licenses issued under the One Point Provision fall with the 10 license cap. 

§ 381.986(8)(a)2.c. 

b. 8 of the 10 licenses have been issued or are otherwise accounted for, leaving only 
2 licenses available for the Citrus Preference. 

Pursuant to Section 381.986(8)(a)2.a., the Department awarded licenses to five Denied 

DO Applicants which had one or more administrative or judicial challenges pending as of 

January  l, 2017. Pursuant to Section 381.986(8)(a)2.a., the Department also awarded licenses to 

two Denied DO Applicants which allegedly had a final ranking within one point of the highest 

final ranking in its region under the 2014 Statute. Pursuant to Section 381.986(8)(a)2.b., the 
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Department is required to reserve (and has reserved) the award of one license to a recognized 

class member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers 

Litig., 856 F. Supp. 2d  1 (D.D.C. 2011). As a result, only two licenses remain available under 

Section 381.986(8)(a)2.; this was confirmed in correspondence recently received from the 

Department. 

On or about August 27, 2018, East Coast received a letter from the Department advising 

that: (i) it had received six requests for registration as an MMTC under Section 381.986(8)(a)2.; 

(ii) it had denied all six requests; (iii) it had received a Petition for Administrative Hearing in 

five of those denials; (iv) only two licenses remained after accounting for the Pigford/In Re 

Black Farmers Litig. license; (v) the Citrus Preference is only applicable to the remaining two 

licenses; and (vi) “[a]nyone with a substantial interest in the remaining two licenses should take 

appropriate legal action.” See Ltr. of A. Bush to G. Nelson, dated 08/27/18, attached as Ex. 2. 

III. Petitioners’ Arguments Are Without Merit 

a. The 10 licenses authorized under subparagraph 2. are a maximum, not a 
minimum. 

Contrary to Petitioners’ assertions, and as discussed above, the licenses authorized to be 

issued under subparagraph 2., including the One Point Provision licenses, are limited to 10 by the 

statute’s plain language. See § 381.986(8)(a)2.a. (“The department shall license as medical 

marijuana treatment centers 10 applicants that meet the requirements of this section, under the 

following parameters:….) and § 381.986(8)(a)2.c. (“the department shall license applicants that 

meet the requirements of this section in sufficient numbers to result in 10 total licenses issued 

under this subparagraph, while accounting for the number of licenses issued under sub-

subparagraphs a. and b.). 
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b. The statute does not permit, and the Department cannot issue, One Point 
Provision licenses under subparagraph 4. 

Petitioners argue: “nothing in subsection (8)(a)(4) [sic] prevents the Department from 

issuing  to Petitioners the four licenses made available in subsection (8)(a)(4) [sic], or indicates 

the Department must initiate an application process in order to issue these additional licenses.” 

Pet. Br. at 13. They continue: 

Specifically, subsection (8)(a)2.a.’s mandatory directive that the Department 
“shall license any applicant” that meets the “within one point” provision, is a 
“requirement[] of this section,” under subsection (8)(a)(4) [sic] that the 
Department must comply with when allocating these additional four licenses. 
 

Id. Petitioners intentionally selectively quote and misstate the statute, and their contention must 

be rejected for at least two reasons.  

First, Petitioners alter and take out of context the language “requirement[] of this 

section.” The full, unaltered provision provides: “The department shall license as medical 

marijuana treatment centers 10 applicants that meet the requirements of this section, under the 

following parameters:.…” § 381.986(8)(a)2. That phrase does not refer to the mandatory award 

of a One Point Provision license under subparagraph 4.; rather, it means that an applicant must 

meet the requirements for licensure set forth in the section, i.e., Section 381.986, which has 

numerous requirements for licensure. See, e.g., § 381.986(8)(a)5. (various dispensing facility 

requirements); id. at (8)(b) (specifying applicant’s criteria for licensure); id. at (8)(e) (providing 

for vertically integrated MMTC, i.e., single entity that cultivates, processes and dispenses 

medical marijuana); id. at (11) (a) (prohibiting MMTC cultivating or processing facility from 

being located within 500 feet of a public or private elementary, middle or secondary school).  

Second, subparagraph 4. authorizes four “additional” licenses within 6 months after the 

qualified patient registry reaches 100,000. Those are in addition to the 10 licenses that are 

separately provided for in subparagraph 2. Had the Legislature intended One Point Provision 
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licenses to be awarded under subparagraph 4., it would have expressly done so. See e.g., State v. 

Chubbuck, 141 So. 3d 1163, 1171 (Fla. 2014) (“Had the Legislature intended to require 

unavailability of specialized treatment in the DOC as an element of subsection 921.0026(2)(d), it 

could have said so.”); In re McCollam, 612 So. 2d 572, 574 (Fla. 1993) (“[H]ad the legislature 

intended to limit the exemption to particular annuity contracts, it would have included such 

restrictive language ....”); Am. Bankers Life Assurance Co. of Fla. v. Williams, 212 So. 2d 777, 

778 (Fla. 1st DCA 1968) (“Had the legislature intended the statute to import a more specific and 

definite meaning, it could easily have chosen words to express any limitation it wished to 

impose.”); see also Williams v. State, 244 So. 3d 356, 363 (Fla. 1st DCA 2018) (“[u]nder the 

principle of statutory construction expressio unius est exclusio alterius, the mention of one thing 

implies the exclusion of another.”) 

Tellingly, in their petitions, Petitioners requested licensure under subparagraph 2. and not 

under subparagraph 4. 

C. The 10 license limit is not a special law, and Petitioners’ claim is a red herring. 

Last, Petitioners claim that if the 10 license provision is a truly a maximum, then it is an 

unconstitutional special law. However, as they concede, the ALJ lacks jurisdiction to determine 

the constitutionality of a statute. See Palm Harbor Special Fire Control Dist. v. Kelly, 516 So. 2d 

249, 249 (Fla. 1987) (“it is axiomatic that an administrative agency has no power to declare a 

statute void or otherwise unenforceable.”); Lennar Homes, Inc. v. Dep't of Bus. & Prof'l 

Regulation, Div. of Florida Land Sales, Condominiums & Mobile Homes, 888 So. 2d 50, 53 (Fla. 

1st DCA 2004) (“an agency does not possess the authority to determine the constitutionality of 

statutes.”).  If Petitioners believe this is a valid claim, they can pursue recourse at the circuit 
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court. Because that argument is not appropriate here, East Coast will not belabor the point with 

further discussion. 

DATED this 21st day of September, 2018. 

Respectfully submitted, 

s. Glenn Burhans, Jr. 
Glenn Burhans, Jr. 
Florida Bar No. 0605867 
gburhans@stearnsweaver.com 
Gigi Rollini 
Florida Bar No. 684491 
grollini@stearnsweaver.com 
STEARNS WEAVER MILLER  
WEISSLER ALHADEFF & SITTERSON, P.A. 
Highpoint Center 
106 East College Avenue 
Suite 700 
Tallahassee, FL  32301 
Telephone:  (850) 329-4850 
Facsimile:   (850) 329-4863 
Secondary:   cabbuhl@stearnsweaver.com 

ptassinari@stearnsweaver.com 
 
and 
 
Jessica M. Feingold 
Florida Bar No. 72511 
jfeingold@eastcoastpackers.com 
1900 Old Dixie Hwy 
Fort Pierce, FL 34946 
Telephone: (772) 489-7200 
 
Counsel for East Coast Packers, LLC 

 

555



10 
 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was e-Served upon 

the following counsel this 21st day of September, 2018: 

Devin Freedman, Counsel 
Boies Schiller Flexner LLP 
Suite 2800 
100 Southeast 2nd Street 
Miami, FL 33131 
vfreedman@bsfllp.com 
 
Ari H. Gerstin, Esquire 
Akerman LLP 
Three Brickell City Centre 
98 Southeast 7th Street 
Miami, FL 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 
Jonathan Seth Robbins, Esquire 
Akerman Senterfitt 
350 East Las Olas Boulevard, Suite 1600 
Las Olas Centre II 
Fort Lauderdale, FL 333012229 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 

Eduardo S. Lombard, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
rhodge@vlplaw.com 
 
Megan S. Reynolds, Esquire 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
mreynolds@vlplaw.com 
 
Courtney Crossland 
Pearson Bitman, LLP 
485 N. Keller Rd. 
Maitland, FL  32751 
ccrossland@pearsonbitman.com

 
 
 
 

S/ Glenn Burhans, Jr. 
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Applicant Region Reviewer 1 Reviewer 2 Reviewer 3 Final Rank Regional Rank

3 Boys Southwest 2.6875 3.1000 4.6125 3.4667 4

Alpha Southwest 4.8750 3.5000 3.9375 4.1042 5

Perkins Southwest 1.3750 2.0375 2.9375 2.1167 1

Plants of Ruskin Southwest 2.7625 2.3375 2.8375 2.6458 2

Sun Bulb Southwest 3.3000 4.0250 2.1500 3.1583 3

Bill's Southeast   2.1125 1.1500 1.3875 1.5500 1

Costa Southeast   4.2750 4.2375 4.6875 4.4000 5

Keith's St. Germain Southeast   2.4125 4.1250 3.1000 3.2125 4

Nature's Way Southeast   2.4500 3.4875 2.7125 2.8833 2

Redland Southeast   3.7500 2.0000 3.7750 3.1750 3

Deleon Central 1.8375 2.8875 1.0000 1.9083 1

Dewar Central 4.7500 4.5750 2.5375 3.9542 3

Knox Central 4.1750 6.5875 5.8750 5.5458 7

McCrory's Central 5.4125 4.6875 6.5250 5.5417 6

Redland Central 6.4000 2.3375 4.5500 4.4292 4

Spring Oak Central 1.4375 1.3750 3.3125 2.0417 2

Treadwell Central 3.9875 5.4375 4.2750 4.5667 5

Bill's Northeast 1.2500 1.4250 1.0000 1.2250 1

Chestnut Hill Northeast 4.7250 3.6500 3.0000 3.7917 4

Hart's Northeast 3.2375 2.0750 2.0000 2.4375 2

Loop's Northeast 2.7250 3.9875 4.0000 3.5708 3

San Felasco Northeast 3.0625 3.8625 5.0000 3.9750 5

Alpha Northwest 3.3125 2.9000 2.0000 2.7375 3

Hackney Northwest 3.6125 3.4500 4.0000 3.6875 4

Hart's Northwest 1.7250 1.9250 3.0000 2.2167 2

Tree King Northwest 1.3500 1.7250 1.0000 1.3583 1

November 2015 Aggregated Score Card

64ER17-3(1)(b) Ex. 1
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Mlsslon:
To protec{, promote & improve he heallh
of all peopte ln Ftodda fircugh integrated

slate, munty & communlty eforb.

Rlck Scott
Govemor

John H. Armstrong, illD, FACS
State Sugeon Genenal& Secrctary

Vlslon: To be ho Heallhiest State in lhe Nalion

August 27, 2018

GregNelson
East Coast Packers, Inc.
1900 Old Dixie Hwy.
Ft. Pierce, Florida 34946

Via: Certified U.S. Mail# 70040750000436941376 md
Electrouic Maih Greg@eganfarms.com

Dear Mr. Nelson:

Please bo advised that the Deparhent of Health (Deparment), througb its Office of Medical Marijuana Use and the

Office of the General Counsol, has received six requests for regisfration as a medical ma{iuana teatuent center (MMTC),
pursuant to section 381.9S6(8)(a)2., Florida Statutos. The Deparnnent has issued denials ofall six requests and has reoeived a

Petition for Adminishative Hearing in five oftheso denials.

Section 381.986(8Xa)2., Florida Statutes, directs the Departnent to license as MMTCs, applicants that meet the

requirements of the section, as outlined in sub-subparagraphs a. - c., h sufficient numbers to result in 10 total licenses issued

pursuant to subparagraph 2. Subsequent to this legislative directive, the Departnent issued seven ofthese ten licenses. Ofthe
remaining tlree licenses, one is reserved for an applicant who is arecognized class member of Pigfordv. Gliclanan:, 185

F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig.,856 F. Supp. 2d I (D.D.C. 201 l).

The cifrus preference identified in section 381.986(8)(a)3., Florida Statutes, is only applicable to these same

remaining licenses to be issued pursuant to section 381.986(8)(a)2., Florida Statutes, and which are at issue in the pending

legal cballenges listed below. Anyone with a substantial interest in the remaining two licenses should take appropriate legal
action.

Spring Oaks Greenhouses, Inc. v. DOH, DOAH Case No. 18-0172

Perkins Nursery, Inc. v. DOH, DOAH Caso No. 18-0173

Bill's Nursery, Inc. v. DOH, DOAH Case No. l8-0173
DewarNr.nseries v. DOH, DOAH Case No. 18-4463
Tree King-Tree Farm, Inc. v. DOH, DOAH Case No. 18-4472

Sincerely,

CIl^rdr^fufr, O"*
AmandaG. Bush
Chieflegal Counsel

Florlda Department of Health
Offce offie Genenal Counsel

4052 Bald Cypress Way, Bln A{2'Tallahassoe, FL 32399-1703

PHONE: 850/2454005 . FAX 850/413{743

www.FlorldasHeallh.com
TWTTER:HealhyFLA

FACEB00K:FLDepartnentofrlealfrr
YOUTUBE: ffdoh

Ex. 2 558



STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 18-4474

ORDER GRANTING “UNOPPOSED MOTION FOR EXTENSION OF TIME TO FILE 
REPLY TO PETITIONERS’ RESPONSE TO SEPTEMBER 7 ORDER”

The instant case comes before the undersigned based on the 
Department of Health’s “Unopposed Motion for Extension of Time 
to File Reply to Petitioners’ Response to September 7 Order” 
(“the Extension Motion”), filed September 21, 2018.  After 
considering the assertions set forth in the Extension Motion, it 
is, therefore,

ORDERED that:

1.  The Extension Motion is GRANTED.

2.  The Department of Health shall file its reply on 
September 24, 2018.

DONE AND ORDERED this 24th day of September, 2018, in 
Tallahassee, Leon County, Florida.

S                                  
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us
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Filed with the Clerk of the
Division of Administrative Hearings
this 24th day of September, 2018.

COPIES FURNISHED:

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Jonathan Seth Robbins, Esquire
Akerman Senterfitt
350 East Las Olas Boulevard, Suite 1600
Las Olas Centre II
Fort Lauderdale, Florida  33301-2229
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Ari H. Gerstin, Esquire
Akerman LLP
Three Brickell City Centre
98 Southeast 7th Street
Miami, Florida  33131
(eServed)

Devin Freedman, Counsel
Boies Schiller Flexner LLP
Suite 2800
100 Southeast 2nd Street
Miami, Florida  33131
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)
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Glenn Thomas Burhans, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Gigi Rollini, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Courtney M. Crossland, Esquire
Pearson Bitman LLP
485 North Keller Road
Maitland, Florida  32751
(eServed)

561



STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
BILL’S NURSERY, INC., 
 
 Petitioner, 
vs.        Case No. 18-4474 
 
DEPARTMENT OF HEALTH, 
 

Respondent. 
______________________________________/ 

 
THE DEPARTMENT’S NOTICE OF FILING 

 
Respondent Florida Department of Health files in this matter the attached Reply to 

Petitioners’ Joint Response to September 7 Order, originally filed in DOAH Case No. 18-4463. 

 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served on September 24, 2018, by email to: 
 
Jonathan S. Robbins 
Akerman LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, Florida 33301-2999 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 
Ari H. Gerstin 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, Florida 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 

Devin (Velvel) Freedman 
Bois Schiller Flexner LLP 
100 SE 2nd Street, Suite 2800 
Miami, Florida 33131 
vfreedman@bsfllp.com 
nbermond@bsfllp.com 
 
 

Counsel for Bill’s Nursery, Inc. 
 

/s/ Eduardo S. Lombard    
Eduardo S. Lombard 

Filed September 24, 2018 4:50 PM Division of Administrative Hearings
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Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
elombard@vlplaw.com   
mreynolds@vlplaw.com  
rhodge@vlplaw.com 
 
Counsel for Respondent Department of 
Health 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
DEWAR NURSERIES, INC., 
 
 Petitioner, 
  
vs. Case No. 18-4463  
 
FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 
 

Respondent. 
______________________________________/ 
 

THE DEPARTMENT’S REPLY TO PETITIONERS’  
JOINT RESPONSE TO SEPTEMBER 7 ORDER 

 
 Pursuant to the ALJ’s order dated September 7, 2018, Respondent Florida Department of 

Health submits this reply to Petitioners’ Joint Brief in Response to September 7, 2018 Order. 

Introduction  

Resolution of these matters turns almost entirely on interpretation of a statutory provision 

found in section 381.986, Florida Statutes (2017), Florida’s primary medical-marijuana statute.  

Petitioners each claim that they qualify under a specific and narrow provision of law for one of a 

very limited number of medical marijuana treatment center (MMTC) licenses.  To be sure, none 

of the petitioners qualifies, as explained in the Department’s denial letters attached to the petitions.  

Nevertheless, in the context of the Department’s request for consolidation, Petitioners object to 

consolidation if done for purposes of conducting an Ashbacker comparative hearing.  Cutting 

straight to the matter, if Petitioners do not want an Ashbacker hearing, the Department will not at 

this time insist that one is required.  Because the Department contends that none of the petitioners 

qualifies for licensure, the Department is willing to proceed immediately to a final hearing that 

will not involve comparative review of Petitioners’ licensure applications.   
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Still, and without regard to the number of available licenses, the matters should be 

consolidated.  Seven petitioners will want to take depositions of an agency representative, and an 

agency representative will likely be required to testify seven times on the same facts and issues.  

There is, frankly, little to nothing unique about each petition.  The potential burden on the State’s 

witness outweighs the minor impact (if any) on Petitioners.  The number of available licenses is, 

today, immaterial to consolidation.  Therefore, the matters should be consolidated for discovery 

and trial; however, the ALJ should issue separate recommended orders for consideration by the 

Department in issuing its final orders on each petition for licensure. 

Objection to DOAH Reaching Conclusions of Law Outside of a Recommended Order 

In these matters challenging licensure denials, DOAH is charged with resolving disputed 

facts and suggesting in a recommended order a disposition based on those facts.  The parties may 

submit written exceptions to the recommended order to attempt to convince the Department that 

part or all of recommendation was incorrect or should not be adopted.  See § 120.57(1)(k), Fla. 

Stat. (2018).1  The Department must then consider each finding of fact and conclusion of law in 

the recommended order and consider each exception when issuing its final order.  See § 

120.57(1)(l), Fla. Stat.  To the extent DOAH has requested briefing on the legal question of how 

many MMTC licenses are available under the law, that issue must be resolve in the ordinary course 

under section 120.57(1), Florida Statutes, through entry of a recommended order on the issue such 

that each petitioner or the Department may exercise its rights under statute to take exception.  

Therefore, the Department objects to DOAH reaching any conclusion of law that affects the merits 

of these matters outside of a recommended order.  Such conclusions must be included in a 

recommended order.   

                                                 
1 All citations to statutes in this response refer to the 2018 version of the Florida Statutes unless 
otherwise indicated. 
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The Compassionate Medical Cannabis Act of 2014 

The Florida Legislature has charged the Department with administering and enforcing laws 

relating to the general health of the people of the State.  See § 381.0011(2), Fla. Stat.  The 

legislature has also charged the Department with special responsibility for implementing and 

enforcing the Compassionate Medical Cannabis Act of 2014.  See, e.g., chapter 2014-157, Laws 

of Fla. 

In 2014, the legislature passed the Compassionate Medical Cannabis Act of 2014 (the 2014 

Act).  See, e.g., id. (pertinent portions codified at section 381.986, Florida Statutes).  The 2014 Act 

provided for the regulation and use of low-THC cannabis.  See generally id.  The 2014 Act 

authorized licensed physicians to order low-THC cannabis for qualified patients under specified 

conditions (primarily cancer and other debilitating conditions that produce severe and persistent 

seizures and muscle spasms).  See generally id.  The 2014 Act directed the Department to authorize 

only five exclusive “dispensing organizations” (DOs)—one in each of five regions: Northwest, 

Northeast, Central, Southeast, and Southwest Florida.  See id. § 2(5)(b).  The 2014 Act set forth a 

general framework for an application process in which the Department would determine which 

statutorily qualified applicant was the most dependable and most qualified for each region.  See 

id. 

The 2014 and 2015 Rules 

The 2014 Act also empowered the Department to adopt rules to implement the 2014 Act.  

See § 381.986(5)(d), Fla. Stat. (2014).  The Department’s first set of proposed rules under the 2014 

Act was determined to be an invalid exercise of delegated legislative authority, in part on the basis 

that the rules did not provide for a comparative review of DO applications—the type of review 

DOAH concluded was required by the 2014 Act as a matter of law.  See Costa Farms, LLC v. 

Dep’t of Health, Case Nos. 14-4296RP, 14-4299RP, 14-4517RP, 14-4547RP, ¶¶ 80–96 (Fla. 
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DOAH Nov. 14, 2014) (Costa Final Order).  DOAH’s final order invalidating those rules stated 

that the Department’s application evaluation must entail a comparison of applicants because the 

number of available licenses was limited.  See id.  

The Department then developed, and in 2015 formally adopted, detailed rules 

implementing the application, selection, and regulatory processes for licensees.  See Fla. Admin. 

Code Ch. 64-4 (2015); Baywood Nurseries Co. v. Dep’t of Health, Case No. 15-1694RP, ¶ 10 (Fla. 

DOAH May 27, 2015) (Baywood Final Order).  Rule 64-4.002 (2015) incorporated by reference 

an Application for Low-THC Cannabis Dispensing Organization Approval and a Scorecard for 

Low-THC Cannabis Dispensing Organization Selection for use by the applicants and the 

application evaluators, respectively.  See Fla. Admin. Code R. 64-4.002 (2015).  The Department’s 

second attempt to adopt rules in Florida Administrative Code Chapter 64-4 (2015) was also 

challenged.  See generally Baywood Final Order, DOAH Case No. 15-1694RP.  ALJ Watkins 

issued a final order determining the 2015 rules to be valid in their entirety.  See generally id.   

The 2015 Application Batch 

In reliance on the Baywood Final Order, the Department proceeded with the 2015 DO-

license application batch.  See, e.g., Loop’s Nursery & Greenhouses, Inc. v. Dep’t of Health, Office 

of Compassionate Use, DOAH Case No. 15-7274, Final Order at 33 ¶ 1 (adopting Rec. Order ¶ 2) 

(Fla. DOAH Oct. 7, 2016; Fla. DOH Jan. 5, 2017) (Loop’s Final Order). 

The requirements to become a licensed medical-marijuana “dispensing organization” (DO) 

were set forth in section 381.986, Florida Statutes (2014), and Florida Administrative Code Rules 

64-4.001 and 64-4.002 (2015).  To be approved as a region’s exclusive DO, an applicant needed 

to demonstrate to the Department not only that the applicant met the basic statutory requirements, 

but also that it was the most qualified—or “the best”—applicant in a given region to further the 

Department’s special responsibility to ensure reasonable statewide accessibility and availability of 
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low-THC cannabis as necessary for qualified patients.  See § 381.986(5)(b), Fla. Stat. (2014); 

Costa Final Order, Case Nos. 14-4296RP, 14-4299RP, 14-4517RP, 14-4547RP, ¶¶ 76–77; 

Baywood Final Order, Case No. 15-1694RP, ¶ 7. 

Rule 64-4.002 (2015), the incorporated application form, and the incorporated scorecard 

contained five categories and several subcategories.  See Fla. Admin. Code R. 64-4.002 (2015).  

The categories and subcategories contained over 150 individual items or topics that would help 

the Department assess each applicant’s ability to satisfy the seven statutory requirements and prove 

to the Department that the applicant was better than the other applicants in the same region.  See 

id. 

The application also set forth the scoring system the Department’s evaluators would use to 

independently evaluate applications, including the weighting system that would be applied.  See 

id.  The Department’s scorecard also listed each category, subcategory, and item or topic, that 

would be scored.  See id. § (5)(a).  Under rule 64-4.002 (2015), the scores from each evaluator’s 

scorecard for a particular applicant would be combined to generate an aggregate score for the 

applicant, and the applicant with the highest aggregate score in each region would be approved as 

the region’s DO.  See id. 

The DO-Application Process 

The DO-license-application process was set forth in section 381.986 (2015) and rules 64-

4.001 and 64-4.002 (2015).  Applicants were directed to submit a completed application, including 

the application fee, no later than July 8, 2015.2  See Fla. Admin. Code R. 64-4.002(5) (2015).  In 

July 2015, approximately 28 applicants submitted applications to become the exclusive DO in one 

                                                 
2 Rule 64-4.002(5) (2015) provided that applications were due no later than 21 days after the 
effective date of the rule, which became effective June 17, 2015.  
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of the five regions.  Petitioners were among those applicants.  

Within its application, each applicant was required to provide a written explanation or 

provide written documentation, as applicable, showing how the applicant met the statutory 

requirements, addressing each item listed in rule 64-4.002 (2015).  See, e.g., Baywood Final Order, 

DOAH Case No. 15-1694RP, ¶ 57.  All timely filed applications were initially reviewed by the 

Department for compliance with the minimum statutory requirements.  See, e.g., See Loop’s Final 

Order, DOAH Case No. 15-7274, Final Order at 33 ¶ 1 (adopting Rec. Order ¶ 23).  If it was 

determined there were any deficiencies, the Department sent the applicant a certified letter 

identifying the deficiency and providing a deadline for the applicant to correct the deficiency, 

usually by providing additional information or documentation.  See, e.g., id. (adopting Rec. Order 

¶ 23).  

After the applicants had the opportunity to correct any deficiencies, the evaluators 

independently evaluated and scored the applications, See, e.g., id. (adopting Rec. Order ¶¶ 25–26), 

applying rule 64-4.002 (2015)’s provisions and the scorecard as they were required by law to do, 

Fla. Admin. Code R. 64-4.002(5) (2015).  The evaluation was performed by comparing the 

applications against each other in each region to determine which applicant was the best in the 

categories and subcategories.  See, e.g., See Loop’s Final Order, DOAH Case No. 15-7274, Final 

Order at 33 ¶ 1 (adopting Rec. Order ¶¶ 25–26).  The scores were than compiled in a spreadsheet 

that calculated each applicant’s aggregate score and ranking in its region.  See, e.g., id. (adopting 

Rec. Order ¶ 26).  Importantly, because each applicant’s final score was an aggregate score, having 

the highest score in its region for a particular category, such as cultivation, did not make an 

applicant the best candidate to be that region’s DO.  See, e.g., id.  Instead, it was an applicant’s 

overall quality as determined by the Department’s aggregate scores that dictated whether the 
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applicant was “the best.”  See, e.g., id. 

Consistent with the rules validated by ALJ Watkins, the Department calculated applicants’ 

scores by entering the section and subsection scores assigned by the individual evaluators into the 

spreadsheet to produce a “Final Rank” and a “Regional Rank” for each applicant whose application 

was reviewed, evaluated, and scored (the Final Scorecard).  See, e.g., id.  The applicants’ scores 

by evaluator, Final Rank, and Regional Rank are reflected in the Final Scorecard’s summary 

worksheet as follows: 

 

E.g., Fla. S. Comm. on Approp., SB 8-A (2017) Staff Analysis at 6 (Staff Analysis attached as 

Exhibit A). 

Applicants with the highest Final Ranking in each region were deemed approved (that is, 

the winners) for their respective regions.  The Regional Rank reflects an applicant’s place in within 
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its region, with the highest Regional Rank being the best and the lowest regional rank reflecting 

the worst application.  See Ex. A.  For example, in the Southwest region, Alpha Foliage had the 

highest (and best) Final Rank of 4.1042 and Regional Rank of 5.  See Ex. A.  Perkins received the 

Southwest region’s lowest (and worst) Final Rank of 2.1167 and was last with a Regional Rank of 

1.  See Ex. A. 

The 2015 Point of Entry 

The Department notified each losing applicant by letter dated November 23, 2015, that the 

applicant was not the highest-scored applicant for its region and therefore its application was 

denied (the 2015 Denial Letters).  See, e.g., Dewar Pet. Ex. B.  The 2015 Denial letters included 

the following notice of chapter 120 rights: 

This notice is agency action for purposes of section 120.569, Florida 
Statutes. A party whose substantial interest is affected by this action may 
petition for an administrative hearing pursuant to sections 120.569 and 
120.57, Florida Statutes. A petition must be filed in writing and must be 
received by the Agency Clerk within twenty-one (21) days from receipt of 
this notice. The petition may be mailed to the Agency Clerk, Department of 
Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, FL 32399-1703; 
hand delivered to the Agency Clerk, Department of Health, 2585 Merchants 
Row Blvd., Prather Building, Suite 110, Tallahassee, FL; or sent by 
facsimile to (850) 413-8743. Such petition must be filed in conformance 
with Florida Administrative Code Rules 28-106.201 or 28-106.301, as 
applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the 
right to a hearing on this agency action. 

See, e.g., Dewar Pet. Ex. B.   

Although the 2015 Denial Letters did not include scores, the scores for all applicants were 

used to make the decision to grant or deny a particular license.  Further, the applicants’ scores were 

public record, provided to many applicants and non-applicants in response to public records 

requests. 
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The 2015 License Challenges 

In December 2015, the Department received 13 petitions from disappointed license 

applicants, including Petitioners Dewar Nurseries, Inc.; Tree King–Tree Farm, Inc.; Perkins 

Nursery, Inc.; and TropiFlora, LLC.  All petitions were referred to DOAH.  Dewar, Tree King, 

Perkins, and TropiFlora voluntarily dismissed their petitions prior to final hearing.  See In re 

License of the Low-THC Cannabis Dispensing Organization for the Southwest Region, DOAH 

Case Nos. 15-7269, 15-7270, 15-7271, 15-7272; Dewar Nurseries, Inc. v. Dep’t of Health, DOAH 

Case No. 15-7273; Tree King–Tree Farm, Inc. v. State of Fla., Fla. Dep’t of Health, DOAH Case 

No. 15-7278.  Petitioners Bill’s Nursery, Inc.; Deleon’s Bromeliads, Inc.; and Spring Oaks 

Greenhouses, Inc., failed to avail themselves of the point of entry provided in the 2015 Denial 

Letters.  Four other applicants proceeded to final hearing, and those matters were resolved by final 

order.  See, e.g., Loop’s Final Order, DOAH Case No. 15-7274; McCrory’s Sunny Hill Nursery, 

LLC v. Dep’t of Health, Case No. 15-7275 (Fla. DOAH Dec. 12, 2016; Fla. DOH Dec. 19, 2016); 

Plants of Ruskin, Inc. v. Dep’t of Health, Case Nos. 17-0116, 17-0117 (Fla. DOAH May 23, 2017; 

Fla. DOH Aug. 22, 2017). 

The Constitutional Amendment  

Effective January 3, 2017, the Florida Constitution was amended to include article X, 

section 29, titled Medical marijuana production, possession and use (the Amendment).  The 

purpose of the Amendment (as reflected by the statement of public policy found at the beginning 

of the Amendment) was to exempt qualifying patients and caregivers, qualifying physicians, and 

the Department and its employees and agents from criminal liability for their actions relating to 

medical marijuana—so long as those persons comply with Department regulations and applicable 

regulatory statutes.  See art. X, § 29(a)(1)–(3), Fla. Const. 

Among other things, the Amendment (1) allows for the establishment of MMTCs to 
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cultivate, process, and dispense medical marijuana and (2) authorizes the use of full-strength-THC 

medical marijuana by qualified patients with a broader range of medical conditions—all subject to 

Department regulations and other statutory provisions.  See art. X, § 29, Fla. Const.  The 

Amendment empowers the Department to “issue reasonable regulations necessary for the 

implementation and enforcement of this section. The purpose of the regulations is to ensure the 

availability and safe use of medical marijuana by qualifying patients.”  See id. § (d).   

The Amendment also provides, “Nothing in this section shall limit the legislature from 

enacting laws consistent with this section.”  See id. § (e).   

The New 2017 Law 

In a 2017 special session, the legislature completely rewrote section 381.986 (2016) (the 

2017 Law).  See ch. 2017-232, § 3, Laws of Fla.  The 2017 Law repealed the DO Law in its 

entirety.  See, e.g., id.  In its place, the legislature provided a comprehensive regulatory structure 

to implement the constitutional amendment.  See, e.g., id.  However, the 2017 Law did provide for 

former DOs to receive MMTC licenses upon meeting certain statutory requirements3: 

[T]he department shall license as a medical marijuana treatment center any 
entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and cannabis 
delivery devices, under former s. 381.986, Florida Statutes 2016, before 
July 1, 2017, and which meets the requirements of this section. 

§ 381.986(8)(a)1, Fla. Stat. (2017).  But on the whole, the 2017 Law does not allow for unlimited 

licenses.   

First, only those DOs licensed when the 2017 Law became effective were eligible to obtain 

MMTC licenses, if they otherwise met the regulatory requirements of the 2017 Law.  See, e.g., § 

381.986(8)(a)1, Fla. Stat. (2017).  Then, a batch of 10—and only 10—licenses was permitted to 

                                                 
3 The 2017 Law also authorizes the use of full-strength-THC medical marijuana by qualified 
patients with a broader range of medical conditions. 
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be issued by the Department to applicants meeting the following conditions and requirements: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.— 

(a) . . . 

2. The department shall license as medical marijuana treatment 
centers 10 applicants that meet the requirements of this section, under 
the following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, and 
scored by the department and which was denied a dispensing organization 
license by the department under former s. 381.986, Florida Statutes 2014; 
which had one or more administrative or judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under former s. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 
2011). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b)2. 

§ 381.986(8)(a)2.a–b, Fla. Stat. (2017) (emphasis added). 

The legislature then reiterated that no more than 10 licenses could be issued when the 

legislature directed the Department to accept applications as necessary to fill the 10 slots: 

c. As soon as practicable, but no later than October 3, 2017, the 
department shall license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 381.986(8)(a)2.c, Fla. Stat. (2017) (emphasis added). 

And within such future application batch to round out the 10 licenses, the Department was 

to give a preference for up to two of the license applicants: 

3. For up to two of the licenses issued under subparagraph 2., the 
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department shall give preference to applicants that demonstrate in their 
applications that they own one or more facilities that are, or were, used for 
the canning, concentrating, or otherwise processing of citrus fruit or citrus 
molasses and will use or convert the facility or facilities for the processing 
of marijuana. 

§ 381.986(8)(a)3, Fla. Stat. (2017). 

The legislature once again reiterated that the licensing structure is limited when the 

legislature provided that if and when the patient registry reached 100,000 active patients, the 

Department would be required to issue 4 more licenses: 

4. Within 6 months after the registration of 100,000 active qualified 
patients in the medical marijuana use registry, the department shall 
license four additional medical marijuana treatment centers that meet the 
requirements of this section. Thereafter, the department shall license four 
medical marijuana treatment centers within 6 months after the registration 
of each additional 100,000 active qualified patients in the medical 
marijuana use registry that meet the requirements of this section. 

§ 381.986(8)(a)4, Fla. Stat. (emphasis added). 

In simple terms, then, the 2017 Law directed the Department to (1) issue MMTC licenses 

to those entities that already possessed DO licenses under the old (and now repealed) law and that 

satisfied the new law’s requirements; (2) issue an additional 10 licenses—and only 10 licenses—

as provided in section 381.986(8)(a)2, Florida Statutes (2017), with one reserved exclusively for 

Pigford/BFDL class applicants, and with a preference for up to two “citrus” applicants; and (3) 

issue 4 more licenses sometime in the future, if and when the patient registry hits 100,000 active 

patients (and 4 more for every additional 100,000 active patients).  See § 381.986(8)(a)1–4, Fla. 

Stat. (2017).   

Petitioners’ arguments are flawed and invite the ALJ to rewrite the statute. 

Petitioners’ contention that the number 10 as used in section 381.986(8)(a)2 (2017) is just 

a minimum is mistaken.  As a state executive agency, the Department’s powers are limited to those 

granted by the legislature and the Florida Constitution.  See, e.g., State of Fla., Dep’t of Envtl. 
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Regulation v. Puckett Oil Co., 577 So. 2d 988, 991 (Fla. 1st DCA 1991); cf. Decker v. Univ. of W. 

Fla., 85 So. 3d 571, 573 (Fla. 1st DCA 2012).  The legislature did not direct the Department to 

issue “at least 10” licenses or “10 or more” licenses; the legislature authorized 10 licenses to be 

issued under section 381.986(8)(a)2, period.  This is a matter of simple statutory construction.  

When Petitioners argue that section 381.986(8)(a)2.a’s phrase shall license any applicant means 

the number 10 is a minimum, Petitioners ask DOAH to (impermissibly) delete the number 10 from 

the statute, see, e.g., Westphal v. City of St. Petersburg, 194 So. 3d 311, 321 (Fla. 2016) (“Although 

this Court must, whenever possible, construe statutes to effect a constitutional outcome, we may 

not salvage a plainly written statute by rewriting it.”). 

When Petitioners filed their petitions in these matters, the Department had issued 7 of the 

10 MMTC licenses under section 381.986(8)(a)2 (2017).  This leaves only 3 of 10 spots available 

for licensure under section 381.986(8)(a)2 (2017).  Of those 3, one is reserved for Pigford 

applicants.  See § 381.986(8)(a)2.b, Fla. Stat. (2017).  That leaves only 2 licenses, if any at all, 

available for Petitioners.  Again, the Department contends none of the petitioners is qualified and 

that the remaining 2 licenses are to be awarded through a separate application batch.   

Additionally and contrary to Petitioners’ contention, section 381.986(8)(a)2.a (the One-

Point Provision) does not apply to the additional 4 licenses under the separate and distinct section 

381.986(8)(a)4.4  The One-Point Provision authorizes licenses from the pool of 10 licenses under 

section 381.986(8)(a)2 only.  See § 381.986(8)(a)2, Fla. Stat. (2017).  This, too, is a matter of 

simple statutory construction.  Indeed, when directing the Department to issue licenses under the 

                                                 
4 In fact, the Department has promulgated rules applicable to the additional 4 licenses available 
under section 381.986(8)(a)4—rules that are separate from the rules applicable to licensure under 
the One-Point Provision and that reflect the Department’s interpretation of section 381.986, its 
own statute. 
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One-Point Provision by August 2017, the legislature knew that the patient registry had not reached 

100,000 active patients, and the legislature could not know when that would occur.  In fact, it 

defies plain logic to argue that the legislature ordered that licenses be issued under the One-Point 

Provision by August 2017 but at the same time directed that some of those licenses be drawn from 

a set of 4 licenses sometime in the future, after August 2017. 

Importantly, an administrative agency’s interpretation of the statute the agency is charged 

with implementing is entitled to great deference.  See, e.g., Level 3 Commc’ns, LLC v. Jacobs, 841 

So. 2d 447, 450 (Fla. 2003); Shands Jacksonville Med. Ctr., Inc. v. Dep’t of Health, Case No. 17-

3265, Final Order at 2 (adopting Rec. Order ¶¶ 83–84) (Fla. DOAH June 13, 2018; Fla. DOH July 

19, 2018) (Chief ALJ Cohen).  Reviewing courts and DOAH will not depart from the 

contemporaneous construction of a statute by a state agency charged with the statute’s 

implementation and enforcement.  See, e.g., Level 3, 841 So. 2d at 450; Shands, DOAH Case No. 

17-3265, Final Order at 2 (adopting Rec. Order ¶¶ 83–84) .  DOAH must defer as well.  See Shands, 

DOAH Case No. 17-3265, Final Order at 2 (adopting Rec. Order ¶¶ 83–84). 

The legislative record supports the Department’s interpretation. 

To be sure, none of the petitioners qualifies for licensure, as explained in the Department’s 

denial letters attached to the petitions.  Indeed, none is within one point of the highest-ranking 

applicant in the 2015 DO-application batch, whether using the Final Rank or the Regional Rank: 

 

Region Applicant Status Final Rank Regional Rank
Knox Winner 5.5458 7
Dewar Petitioner 3.9542 3
Spring Oaks Petitioner 2.0417 2
DeLeon's Petitioner 1.9083 1
Hackney Winner 3.6875 4
Tree King Petitioner 1.3583 1
San Felasco Winner 3.9750 5
Bill's Petitioner 1.2250 1
Alpha Winner 4.1042 5
Perkins Petitioner 2.1167 1
TropiFlora Petitioner
Costa Winner 4.4000 5
Bill's Petitioner 1.5500 1Southeast

Rejected; not scored

Central

Northwest

Northeast

Southwest
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Significantly, the Final Scorecard was included in the legislative record (including staff 

analyses) as the bill that was adopted as the 2017 Law (Senate Bill 8-A) moved through the various 

legislative committees.  See, e.g., Ex. A.  This fact shows that the legislature was validating and 

intended to utilize the Final Ranks and other scores set forth in the Final Scorecard.  When enacting 

the One-Point Provision, the legislature knew what the Final Ranks were and knew how many 

2015 DO applicants were within one point of the highest-ranking applicant in their regions. 

As an executive-branch agency, DOAH lacks power to rule on the constitutionality of a 
statute. 

Petitioners also argue that the Department’s interpretation of the One-Point Provision 

would render that provision an unconstitutional special law and therefore DOAH may not adopt 

that interpretation.  Petitioners invite error.  DOAH—as an executive branch agency—lacks 

jurisdiction to make determinations regarding the facial constitutionality of a statute.  See, e.g., 

Butler v. State, Dep’t of Ins., 680 So. 2d 1103, 1107 (Fla. 1st DCA 1996).  DOAH is not a court or 

arm of the judicial branch.  And if DOAH were to reject the Department’s interpretation on the 

basis that the interpretation would render the One-Point Provision unconstitutional, DOAH would 

be doing exactly that: making a determination regarding the facial constitutionality of a statute.  In 

other words, DOAH would be acting outside its jurisdiction. 

Ultimately, the One-Point Provision’s plain language must be applied to deny the petitions 

and requests for licensure.   

These matters must be consolidated and set for final hearing now. 

In the context of the Department’s request for consolidation, the number of available 

licenses cannot be determined outside of a recommended order from which exceptions may be 

taken by the parties.  If the Petitioners do not want an Ashbacker hearing, the Department will not 

at this time insist that one is required.  Because the Department contends that none of the petitioners 
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is qualified, the Department is willing to proceed immediately to a hearing that will not involve 

comparative review among Petitioners.  

Still, and without regard to the number of available licenses, the matters should be 

consolidated.  Seven petitioners will want to take depositions of an agency representative and an 

agency representative will likely be required to testify seven times on the same facts and issues.  

There is frankly little to nothing unique about each petition.  The potential burden on the State’s 

witness outweighs the little, if any, impact on Petitioners.  The number of available licenses is, 

today, immaterial to consolidation.  The number of available licenses is, at this point, immaterial 

to consolidation that will not involve an Ashbacker comparative review.5  Therefore, the matters 

should be consolidated for discovery and trial; however, the ALJ should issue separate 

recommended orders for consideration by the Department in issuing its final orders on each 

petition. 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served on September 24, 2018, by email to: 
 
Daniel R. Russell 
William Dean Hall, III 
Jones Walker LLP 
215 South Monroe Street, Suite 130 
Tallahassee, Florida 32301 
drussell@joneswalker.com 
whall@joneswalker.com 
mharrell@joneswalker.com 
 
Counsel for Petitioner Dewar Nurseries, Inc. 

 

 
 
/s/ Eduardo S. Lombard   
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 

                                                 
5 If it is determined at a later date that an Ashbacker review is necessary, it can be addressed at that 
time. 
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Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
elombard@vlplaw.com   
mreynolds@vlplaw.com  
rhodge@vlplaw.com 
 
Counsel for Respondent Florida Department 
of Health 
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The Florida Senate 

BILL ANALYSIS AND FISCAL IMPACT STATEMENT 
(This document is based on the provisions contained in the legislation as of the latest date listed below.) 

Prepared By: The Professional Staff of the Committee on Appropriations  
 
BILL:  SB 8-A 

INTRODUCER:  Senators Bradley and Young 

SUBJECT:  Medical Use of Marijuana 

DATE:  June 8, 2017 

 

 ANALYST  STAFF DIRECTOR  REFERENCE  ACTION 
1. Looke  Stovall  HP  Fav/3 amendments 

2. Loe  Hansen  AP  Favorable 

 

Please see Section IX. for Additional Information: 

AMENDMENTS - Significant amendments were recommended 

 

I. Summary: 

SB 8-A implements the provisions of s. 29, Art. X, of the State Constitution. The bill: 

 Exempts the sale of marijuana and marijuana delivery devices from sales tax. 

 Establishes procedures for physicians to issue physician certifications to patients who have 

qualifying medical conditions. 

 Establishes residency requirements for patients to be issued a Medical Marijuana Use 

Registry Identification Card (ID card). 

 Establishes qualifications required to become a caregiver including requiring the Department 

of Health (DOH) to create a caregiver certification course that each caregiver must take. 

 Limits the number of caregivers each patient may have and the number of patients each 

caregiver may assist. 

 Changes the name of the Compassionate Use Registry to the Medical Marijuana Use 

Registry and requires the DOH to issue ID cards to patients and caregivers. 

 Details requirements for MMTC applicants and standards that each MMTC must meet to 

maintain licensure. 

 Grandfathers in existing dispensing organizations as MMTCs and requires the DOH to 

license 10 new MMTCs by October 3, 2017, and then four new MMTCs each time the 

registry increases by 100,000 registered patients. 

 Limits the number of dispensing facilities each MMTC may operate to 25 statewide and per 

region based on the percentage of population in each region. The total number of dispensing 

facilities each MMTC may operate increases by five per 100,000 patients registered in the 

Medical Marijuana Use Registry. MMTCs may sell dispensing facility slots to each other. 

These caps expire on April 1, 2020. 

REVISED:         
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 Requires laboratory testing of MMTC products and creates a certification program for 

medical marijuana testing laboratories. 

 Preempts the regulation of cultivation and processing of marijuana to the state. 

 Allows local governments to ban MMTC dispensing facilities. If a local government does not 

ban dispensing facilities it may not place any restrictions on the number of dispensing 

facilities allowed and may not adopt any regulations for dispensing facilities that are more 

restrictive than its ordinances regulating pharmacies. 

 Requires the DOH and the Department of Highway Safety and Motor Vehicles (DHSMV) to 

establish educational campaigns related to the medical use of marijuana. 

 Creates the Coalition for Medicinal Cannabis Research and Education (coalition) to conduct 

rigorous scientific research, provide education, disseminate research, and to guide policy 

development for the adoption of a statewide policy on ordering and dosing practices for the 

medicinal use of cannabis. 

 Includes rulemaking and other provisions to aid the DOH in adopting rules and implementing 

the provisions of Amendment 2 within the time frame specified in the amendment. 

Includes appropriations for the state 2017-2018 fiscal year for the DOH, for the education 

programs, and for the Coalition. 

II. Present Situation: 

Treatment of Marijuana in Florida 

Florida law defines cannabis as “all parts of any plant of the genus Cannabis, whether growing 

or not; the seeds thereof; the resin extracted from any part of the plant; and every compound, 

manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin,”1 and 

places it, along with other sources of tetrahydrocannabinol (THC), on the list of Schedule I 

controlled substances.2 The definition excludes “low-THC cannabis” as defined in s. 381.986, 

F.S., if manufactured, possessed, sold, purchased, delivered, distributed, or dispensed in 

conformance with that section.  

 

Schedule I controlled substances are substances that have a high potential for abuse and no 

currently accepted medical use in the United States.3 As a Schedule I controlled substance, 

possession and trafficking of cannabis carry criminal penalties that vary from a first-degree 

misdemeanor4 up to a first-degree felony with a mandatory minimum sentence of 15 years in 

state prison and a $200,000 fine.5 Paraphernalia6 that is sold, manufactured, used, or possessed 

with the intent to be used to plant, propagate, cultivate, grow, harvest, manufacture, compound, 

convert, produce, process, prepare, test, analyze, pack, repack, store, contain, conceal, inject, 

ingest, inhale, or otherwise introduce into the human body a controlled substance, is also 

                                                 
1 Section 893.02(3), F.S. 
2 Section 893.03(1)(c)7. and 37., F.S. 
3 Section 893.03(1), F.S. 
4 This penalty is applicable to possession or delivery of less than 20 grams of cannabis. See s. 893.13(3) and (6)(b), F.S. 
5 Trafficking in more than 25 pounds, or 300 plants, of cannabis is a first-degree felony with a mandatory minimum sentence 

that varies from three to 15 years in state prison depending on the quantity of the cannabis possessed, sold, etc. See 

s. 893.135(1)(a), F.S. 
6 Section 893.145, F.S. 
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prohibited and carries criminal penalties ranging from a first degree misdemeanor to a third 

degree felony.7 

 

Medical Marijuana in Florida: the Compassionate Medical Cannabis Act of 2014 

Patient Treatment with Low-THC Cannabis 

The Compassionate Medical Cannabis Act of 20148 (act) legalized a low tetrahydrocannabinol 

(THC) and high cannabidiol (CBD) form of cannabis (low-THC cannabis)9 for medical use10 by 

patients suffering from cancer or a physical medical condition that chronically produces 

symptoms of seizures or severe and persistent muscle spasms. The act provides that a Florida 

licensed allopathic or osteopathic physician who has completed the required training11 and has 

examined and is treating such a patient may order low-THC cannabis for that patient to treat such 

disease, disorder, or condition or to alleviate its symptoms, if no other satisfactory alternative 

treatment options exist for that patient. In order for a physician to order low-THC cannabis for a 

patient, all of the following conditions must apply: 

 The patient is a permanent resident of Florida; 

 The physician has treated the patient for at least 3 months immediately preceding the 

patient’s registration and has determined that the risks of ordering low-THC cannabis are 

reasonable in light of the potential benefit for that patient;12 

 The physician registers as the orderer of low-THC cannabis for the patient on the 

compassionate use registry (registry) maintained by the DOH and updates the registry to 

reflect the contents of the order; 

 The physician maintains a patient treatment plan that includes the dose, route of 

administration, planned duration, and monitoring of the patient’s symptoms and other 

indicators of tolerance or reaction to the low-THC cannabis; 

 The physician submits the patient treatment plan quarterly to the University of Florida, 

College of Pharmacy (UFCP) for research on the safety and efficacy of low-THC cannabis 

on patients; and 

 The physician obtains the voluntary informed consent of the patient or the patient’s legal 

guardian to treatment with low-THC cannabis after sufficiently explaining the current state of 

knowledge in the medical community about the effectiveness of treatment of the patient’s 

                                                 
7 Section 893.147, F.S. 
8 Chapter 2014-157, Laws of Fla., codified in s. 381.986, F.S. 
9 Section 381.986(b), F.S., defines “low-THC cannabis,” as the dried flowers of the plant Cannabis which contain 0.8 percent 

or less of tetrahydrocannabinol and more than 10 percent of cannabidiol weight for weight, or the seeds, resin, or any 

compound, manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin.  
10 Section 381.986(1)(c), F.S., defines “medical use” as administration of the ordered amount of low-THC cannabis; and the 

term does not include the possession, use, or administration by smoking, or the transfer of low-THC cannabis to a person 

other than the qualified patient for whom it was ordered or the qualified patient’s legal representative. Section 381.986(1)(e), 

F.S., defines “smoking” as burning or igniting a substance and inhaling the smoke; smoking does not include the use of a 

vaporizer. 
11 Section 381.986(4), F.S., requires such physicians to successfully complete an 8-hour course and examination offered by 

the Florida Medical Association or the Florida Osteopathic Medical Association that encompasses the clinical indications for 

the appropriate use of low-THC cannabis, appropriate delivery mechanisms, contraindications for such use, and the state and 

federal laws governing its ordering, dispensing, and processing. 
12 If a patient is younger than 18 years of age, a second physician must concur with this determination, and such 

determination must be documented in the patient’s medical record. 
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condition with low-THC cannabis, the medically acceptable alternatives, and the potential 

risks and side effects.13 

 

The act creates exceptions to existing law to allow qualified patients14 and their legal 

representatives to purchase, acquire, and possess low-THC cannabis – up to the amount ordered 

– for that patient’s medical use; and to allow dispensing organizations (DO) and their owners, 

managers, and employees to acquire, possess, cultivate, and dispose of excess product in 

reasonable quantities to produce low-THC cannabis and to possess, process, and dispense low-

THC cannabis. The DOs and their owners, managers, and employees are not subject to licensure 

and regulation under ch. 465, F.S., relating to pharmacies.15 

 

Patient Treatment with Medical Cannabis 

Chapter 2016-123, Laws of Florida, amended the act to expand the regulatory structure relating 

to dispensing low-THC cannabis and authorized approved dispensing organizations to cultivate 

and dispense medical cannabis to eligible patients as defined under the Right to Try Act 

(RTTA).16 In conjunction with s. 381.986, F.S., the RTTA allows physicians to treat eligible 

patients with terminal conditions with medical cannabis by including medical cannabis17 within 

the definition of an investigational drug, biological product, or device. Physicians must order the 

use of medical cannabis for those patients pursuant to the provisions of s. 381.986, F.S. 

 

Dispensing Organizations under the Act 

Section 381.986, F.S., requires that the DOH approve five DOs, one in each of five regions 

throughout the state. In order to be approved as a DO, an applicant must possess a certificate of 

registration issued by the Department of Agriculture and Consumer Services (DACS) for the 

cultivation of more than 400,000 plants, be operated by a nurseryman, and have been operating 

as a registered nursery in this state for at least 30 continuous years. DOs must be vertically 

integrated, meaning the DO performs all stages in the production, processing, marketing, and 

retailing of low-THC and medical cannabis. Applicants are required to demonstrate: 

 The technical and technological ability to cultivate and produce low-THC cannabis; 

 The ability to secure the premises, resources, and personnel necessary to operate as a DO; 

 The ability to maintain accountability of all raw materials, finished products, and any 

byproducts to prevent diversion or unlawful access to or possession of these substances; 

 An infrastructure reasonably located to dispense low-THC cannabis to registered patients 

statewide or regionally as determined by the DOH; 

 The financial ability to maintain operations for the duration of the two year approval cycle, 

including the provision of certified financials to the DOH; 

 That all owners and managers have been fingerprinted and have successfully passed a 

Level 2 background screening pursuant to s. 435.04, F.S; and 

                                                 
13 Section 381.986(2), F.S.  
14 Section 381.986(1)(d), F.S., defines a “qualified patient” as a Florida resident who has been added by a physician licensed 

under ch. 458 or 459, F.S., to the compassionate use registry to receive low-THC cannabis from a DO. 
15 Section 381.986(7), F.S. 
16 Section 499.0295, F.S. 
17 “Medical cannabis” means all parts of any plant of the genus Cannabis, whether growing or not; the seeds thereof; the resin 

extracted from any part of the plant; and every compound, manufacture, sale, derivative, mixture, or preparation of the plant 

or its seeds or resin that is dispensed only from a DO for medical use by an eligible patient as defined in the Right to Try Act. 
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 The employment of a medical director, who must be a physician18 and successfully 

completed a course and examination that encompasses appropriate safety procedures and 

knowledge of low-THC cannabis.19 

 

An approved DO must post a $5 million performance bond within 10 business days of approval. 

The DOH is authorized to charge an initial application fee and a licensure renewal fee, but is not 

authorized to charge an initial licensure fee.20 An approved DO must maintain all approval 

criteria at all times.21 

 

Beginning on July 7, 2014, the DOH held several rule workshops22 to write and adopt rules 

implementing the provisions of s. 381.986, F.S., and the DOH put forward a proposed rule on 

September 9, 2014.23 This proposed rule was challenged by multiple organizations involved in 

the rulemaking workshops and was found to be an invalid exercise of delegated legislative 

authority by an administrative law judge on November 14, 2014.24 Afterward, the DOH held a 

negotiated rulemaking workshop in February of 2015, which resulted in a new proposed rule 

being published on February 6, 2015.25 The new proposed rule was also challenged on, among 

other things, the DOH’s statement of estimated regulatory costs and the DOH’s conclusion that 

the rule will not require legislative ratification. Hearings were held on April 23 and 24, 2015, and 

a final order was issued on May 27, 2015, which found the rule to be valid.26 The rule took effect 

June 17, 2015, and the DOH held an application period for DO approval, which ended on July 8, 

2015. Twenty-eight applications were submitted and 26 of the applications were scored.27 

 

                                                 
18 Licensed under ch. 458 or 459, F.S. 
19 Id. 
20 Id. 
21 Section 381.986(6), F.S.  
22 Audio recordings of the rule development workshops are available on the DOH website at: 

http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/resources/rulemaking/index.html (last 

visited June 7, 2017). 
23 Proposed Rule ch. 64-4, F.A.C., ID 14941024, (Aug. 14, 2014) and changed, ID 15040352, (Sept. 9, 2014). 
24 Tornello Landscape Corp. v. DOH, Case No. 14-4547RP; Fl. Medical Cannabis Assoc. v. DOH, Case No. 14-4517RP; 

Plants of Ruskin, Inc. v. DOH, Case No. 14-4299RP; Costa Farms, LLC v. DOH, Case No. 14-4296RP (Fla. DOAH 2014). 

A copy of each Final Order is available on the Division of Administrative Hearings website.  
25 Proposed Rule ch. 64-4, F.A.C., ID 15645147, (Feb. 2, 2015). 
26 Baywood Nurseries Co., Inc. v. DOH, Case No. 15-1694RP (Fla. DOAH 2015). 
27 Information about the applications and the approved DOs is available on the DOH, Office of Compassionate Use, website, 

available at: http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/dispensing-

organizations/dispensing-application-process/index.html (last visited June 7, 2017). 
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On November 23, 2015, the DOH approved a DO in each of the following five regions as 

required by the act: northwest Florida, northeast Florida, central Florida, southeast Florida, and 

southwest Florida.28 Numerous petitions were filed challenging the DOH’s selection process. In 

order to allow the approved DOs to begin dispensing products, the 2016 Legislature required the 

DOH to approve as a DO applicants that received the highest aggregate score through the DOH’s 

evaluation process, notwithstanding any prior determination by the DOH that the applicant failed 

to meet the requirements of s. 381.986, F.S. The Legislature also provided that if the Division of 

Administrative Hearings, the DOH, or a court of competent jurisdiction makes a final 

determination that an applicant was entitled to be a DO, that both this DO and currently 

approved DOs may operate in the same region.29 Currently, in addition to the five DOs originally 

approved, the DOH has since approved The Green Solution in Alachua County and Grow Health 

in Polk County. The following map depicts the currently approved DOs. 

 

                                                 
28 Section 381.986(5)(b), F.S. A map of the dispensing regions and approved dispensing organizations is available on the 

DOH website at: http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/_documents/ocu-

dispensing-map.pdf (last visited June 7, 2017).  
29 Chapter 2016-123, Laws of Fla. 

Applicant Region Reviewer 1 Reviewer 2 Reviewer 3 Final Rank Regional 
Rank 

3 Boys Southwest 2.6875 3.1000 4.6125 3.4667 4 
Alpha Southwest 4.8750 3.5000 3.9375 4.1042 5 
Perkins Southwest 1.3750 2.0375 2.9375 2.1167 1 
Plants of Ruskin Southwest 2.7625 2.3375 2.8375 2.6458 2 
Sun Bulb Southwest 3.3000 4.0250 2.1500 3.1583 3 
Bill's Southeast  2.1125 1.1500 1.3875 1.5500 1 
Costa Southeast  4.2750 4.2375 4.6875 4.4000 5 
Keith's St. Germain  Southeast  2.4125 4.1250 3.1000 3.2125 4 
Nature's Way Southeast  2.4500 3.4875 2.7125 2.8833 2 
Redland Southeast  3.7500 2.0000 3.7750 3.1750 3 
Deleon Central 1.8375 2.8875 1.0000 1.9083 1 
Dewar Central 4.7500 4.5750 2.5375 3.9542 3 
Knox Central 4.1750 6.5875 5.8750 5.5458 7 
McCrory's Central 5.4125 4.6875 6.5250 5.5417 6 
Redland Central 6.4000 2.3375 4.5500 4.4292 4 
Spring Oak Central 1.4375 1.3750 3.3125 2.0417 2 
Treadwell Central 3.9875 5.4375 4.2750 4.5667 5 
Bill's Northeast 1.2500 1.4250 1.0000 1.2250 1 
Chestnut Hill Northeast 4.7250 3.6500 3.0000 3.7917 4 
Hart's Northeast 3.2375 2.0750 2.0000 2.4375 2 
Loop's Northeast 2.7250 3.9875 4.0000 3.5708 3 
San Felasco Northeast 3.0625 3.8625 5.0000 3.9750 5 
Alpha Northwest 3.3125 2.9000 2.0000 2.7375 3 
Hackney Northwest 3.6125 3.4500 4.0000 3.6875 4 
Hart's Northwest 1.7250 1.9250 3.0000 2.2167 2 
Tree King Northwest 1.3500 1.7250 1.0000 1.3583 1 
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In addition to the currently approved DOs, s. 381.986(5)(c), F.S., requires the DOH to approve 

three additional DOs upon the registration of 250,000 active qualified patients in the 

compassionate use registry. At least one of the newly approved DOs must be an applicant that is 

a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black 

Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 2011), and a member of the Black Farmers and 

Agriculturalists Association. These additional applicants are not required to meet the requirement 

to possess a certificate of registration issued by the DACS for the cultivation of more than 

400,000 plants, be operated by a nurseryman, and have been operating as a registered nursery in 

Florida for at least 30 continuous years. 

 

The Compassionate Use Registry 

The act requires the DOH to create a secure, electronic, and online registry for the registration of 

physicians and patients and for the verification of patient orders by DOs, which is accessible to 

law enforcement.30 The registry must allow DOs to record the dispensing of low-THC cannabis, 

and must prevent an active registration of a patient by multiple physicians. Physicians must 

register qualified patients with the registry and DOs are required to verify that the patient has an 

active registration in the registry, that the order presented matches the order contents as recorded 

in the registry, and that the order has not already been filled before dispensing any low-THC 

cannabis. The DOs are also required to record in the registry the date, time, quantity, and form of 

low-THC cannabis dispensed.31 The Compassionate Use Registry became operational on 

                                                 
30 Section 381.986(5)(a), F.S. 
31 Section 381.986(6), F.S. 
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July 11, 2016.32 As of June 1 2017, there were 15,878 patients registered with the Compassionate 

Use Registry.33 

 

The Office of Compassionate Use and Research on Low-THC Cannabis  

The DOH was required to establish the Office of Compassionate Use under the direction of the 

deputy state health officer to administer the act.34, 35 

 

The act includes several provisions related to research on low-THC cannabis and cannabidiol 

including: 

 Requiring physicians to submit quarterly patient treatment plans to the UFCP for research on 

the safety and efficacy of low-THC cannabis;36 

 Authorizing state universities to perform research on cannabidiol and low-THC cannabis and 

exempting them from the provisions in ch. 893, F.S., for the purposes of such research;37 and 

 Appropriating $1 million to the James and Esther King Biomedical Research Program for 

research on cannabidiol and its effects on intractable childhood epilepsy.38 

 

Medical Marijuana in Florida: Amendment 2 (2016) 

On November 4, 2016, Amendment 2 was voted into law and established Article X, section 29 of 

the State Constitution. This section of the constitution became effective on January 3, 2017, and 

creates several exemptions from criminal and civil liability for: 

 Qualifying patients medically using marijuana in compliance with the amendment; 

 Physicians, solely for issuing physician certifications with reasonable care and in compliance 

with the amendment; and 

 Medical Marijuana Treatment Centers (MMTCs), their agents, and employees for actions or 

conduct under the amendment and in compliance with DOH rules. 

 

The constitution defines multiple terms including: 

 “Qualifying patient” to mean a person who: 

o Has been diagnosed with a “debilitating medical condition;” 

                                                 
32 Office of Compassionate Use, Implementation Timeline (October 2016) available at 

http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/_documents/ocu-timeline.pdf, (last visited 

June 7, 2017). 
33Email from the Legislative Affairs Director, Department of Health (June 1, 2017) (n file with the Senate Committee on 

Health Policy). 
34 Section 385.212, F.S. 
35 The Office of Compassionate Use is authorized to enhance access to investigational new drugs for Florida patients through 

approved clinical treatment plans or studies by: creating a network of state universities and medical centers recognized for 

demonstrating excellence in patient-centered coordinated care for persons undergoing cancer treatment and therapy in this 

state; making any necessary application to the U.S. Food and Drug Administration (FDA) or a pharmaceutical manufacturer 

to facilitate enhanced access to compassionate use for Florida patients; and entering into agreements necessary to facilitate 

enhanced access to compassionate use for Florida patients. See ss. 381.925 and 385.212, F.S. 
36 Section 381.986(2)(e), F.S. 
37 Section 385.211, F.S. 
38 Chapter 2014-157, Laws of Fla. The DOH and the University of Florida executed a contract (ID 5EP01) on June 5, 2015, 

and $483,334 of the $1 million grant award has been spent. Florida Accountability Contract Tracking System (FACTS) 

available at: https://facts.fldfs.com/Search/ContractDetail.aspx?AgencyId=640000&ContractId=5EP01. (last visited June 7, 

2017).  
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o Has a “physician certification;” and 

o Has a valid qualifying patient identification card issued by the DOH. 

o In the case of a minor patient, must also have the consent of a parent or legal guardian 

prior to both obtaining a physician certification and obtaining an identification card from 

the DOH.39 

 “Debilitating Medical Condition” to mean: 

o Cancer; 

o Epilepsy; 

o Glaucoma; 

o HIV/AIDS; 

o Post-Traumatic Stress Disorder (PTSD); 

o Amyotrophic lateral sclerosis (ALS); 

o Crohn’s Disease; 

o Parkinson’s Disease; 

o Multiple Sclerosis; or 

o Another debilitating medical condition of the same kind or class as, or comparable to, the 

enumerated conditions.  

o Additionally, a physician must believe that the medical use of marijuana would likely 

outweigh the potential health risks for the patient. 

 “Marijuana” to have the meaning given to cannabis in section 893.02(3), F.S. (2014), and, in 

addition, “low-THC cannabis” as defined in section 381.986(1)(b), F.S. (2014), shall also be 

included in the meaning of the term “marijuana.” 

 “MMTC” or “MMTC” to mean an entity that acquires, cultivates, possesses, processes 

(including development of related products such as food, tinctures, aerosols, oils, or 

ointments), transfers, transports, sells, distributes, dispenses, or administers marijuana, 

products containing marijuana, related supplies, or educational materials to qualifying 

patients or their caregivers and is registered by the DOH. 

 “Medical use” to mean the acquisition, possession, use, delivery, transfer, or administration 

of an amount of marijuana not in conflict with DOH rules, or of related supplies by a 

qualifying patient or caregiver for use by the caregiver’s designated qualifying patient for the 

treatment of a debilitating medical condition. 

 “Physician Certification” to mean a written document signed by a person who is “licensed to 

practice medicine” in Florida stating: 

o The physician has conducted a medical examination of the patient and a full assessment 

of the patient’s medical history; 

o That, in the physician’s professional opinion, the patient has a debilitating medical 

condition; 

o That, in the physician’s professional opinion, the medical use of marijuana will outweigh 

the health risks for the patient; and 

o For how long the physician recommends the medical use of marijuana for the patient. 

 

Once certified, a patient may designate one or more caregivers to assist him or her with the 

medical use of marijuana. The amendment defines a “caregiver” as a person who is at least 

21 years of age who has agreed to assist with a qualifying patient’s medical use of marijuana and 

has qualified for and obtained a caregiver identification card issued by the DOH. Caregivers:  

                                                 
39 This provision is included in the definition of “physician certification.” 
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 Are prohibited from consuming medical marijuana; 

 Must obtain an ID card from the DOH; 

 Are subject to standards and qualifications established by the DOH including: 

o Background checks; 

o Procedures for issuing ID cards; and 

o Limitations on the number of caregivers per patient and the number of patients per 

caregiver. 

 

The DOH is required to register MMTCs that will be authorized to acquire, cultivate, possess, 

process, transfer, transport, sell, distribute, dispense, or administer medical marijuana, related 

supplies, or educational materials to patients and caregivers. The DOH is required to adopt rules 

regarding MMTCs including: 

 Procedures to register as an MMTC; 

 Procedures for the issuance, renewal, suspension, and revocation of MMTC registrations; and 

 Standards to ensure proper security, record keeping, testing, labeling, inspection, and safety. 

 

The amendment requires the DOH to adopt rules no later than July 3, 2017, six months after its 

effective date. The stated purpose of the rules is to ensure the availability and safe use of medical 

marijuana by qualifying patients. Currently, the DOH has begun the rulemaking process to 

implement Article X, section 29 of the State Constitution and has held several workshops around 

Florida.40 The DOH is required to adopt rules for: 

 Issuing patient and caregiver ID cards;41 

 Procedures for establishing caregiver qualifications; 

 Procedures for registering MMTCs; and 

 A regulation that defines the amount of marijuana that could reasonably be presumed to be 

an adequate supply, based on the best available medical evidence. This presumption can be 

overcome on an individual patient basis. 

 

If the DOH does not adopt rules by the deadline, the amendment creates a cause of action for any 

Florida citizen to seek judicial relief to compel the DOH’s compliance.  

 

Additionally, the DOH is required to begin registering MMTCs and issuing patient and caregiver 

ID cards by October 3, 2017, nine months after the amendment’s effective date. If the DOH does 

not comply with this requirement, the amendment states that a physician certification is sufficient 

for a person to become a qualifying patient without being issued an ID card from the DOH. 

 

The amendment also creates a number of specific restrictions on its exemption from liability, and 

its grants of authority, including specifically: 

 Not repealing or allowing violations of other laws related to the non-medical use of 

marijuana; 

                                                 
40 Rule 64-4.012, F.A.C., rule notice published on Jan. 17, 2017, available at 

https://www.flrules.org/gateway/ruleNo.asp?id=64-4.012, (last visited on June 7, 2017). 
41 On Feb. 18, 2017, the DOH adopted Rule 64-4.011, F.A.C., addressing the issuance of Compassionate Use Registry 

Identification Cards. This rule may bring the DOH into compliance with the requirement to adopt rules for issuing ID cards 

by July 3, 2017; however, the rule may need requiring amending to comply with constitutional terms and to comply with 

changes to s. 381.986, F.S., provided in this bill. 
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 Not permitting the operation of any vehicle under the influence of marijuana; 

 Not requiring the accommodation of the use of marijuana in specific areas or in any public 

place; 

 Not requiring any health insurance provider to cover the medical use of marijuana; and 

 Not affecting laws related to negligence or malpractice on the part of any patient, caregiver, 

physician, or MMTC agent or employee. 

 

The State Constitution authorizes the Legislature to enact laws consistent with the constitution’s 

language, and provides for severability so that if any clause, sentence, paragraph or section of the 

amendment, or an application thereof, is found to be invalid by a court of competent jurisdiction, 

other provisions shall continue to be in effect to the fullest extent possible. 

The Revenue Estimating Conference has estimated that under Amendment 2 and the proposed 

DOH rules, sales tax revenue from medical marijuana sales will be $2.6 million in Fiscal Year 

2017-2018 and will increase to $24.3 million in Fiscal Year 2021-2022. 

Medical Marijuana in Florida: The Necessity Defense 

Despite the fact that the use, possession, and sale of marijuana are prohibited by state law, 

Florida courts have found that circumstances can necessitate medical use of marijuana and 

circumvent the application of criminal penalties. The necessity defense was successfully applied 

in a marijuana possession case in Jenks v. State where the First District Court of Appeal found 

that s. 893.03, F.S., does not preclude the defense of medical necessity for the use of marijuana if 

the defendant: 

 Did not intentionally bring about the circumstance which precipitated the unlawful act; 

 Could not accomplish the same objective using a less offensive alternative available; and 

 The evil sought to be avoided was more heinous than the unlawful act.42 

 

In the cited case, the defendants, a married couple, were suffering from uncontrollable nausea 

due to AIDS treatment and had testimony from their physician that he could find no effective 

alternative treatment. Under these facts, the court found that the defendants met the criteria to 

qualify for the necessity defense and ordered an acquittal of the charges of cultivating cannabis 

and possession of drug paraphernalia. 

 

Medical Marijuana Laws in Other States 

Currently, 28 states, the District of Columbia, and Guam have some form of law that permits the 

use of marijuana for medicinal purposes.43 These laws vary widely in detail but most share 

                                                 
42 Jenks v. State, 582 So.2d 676, 679 (Fla. 1st DCA 1991), review denied, 589 So.2d 292 (Fla. 1991). 
43 These states include: Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Hawaii, Illinois, Maine, 

Maryland, Massachusetts, Michigan, Minnesota, Montana, Nevada, New Hampshire, New Jersey, New Mexico, New York, 

North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, Vermont, and Washington. California was the first to establish a 

medical marijuana program in 1996 and New York was the most recent state to pass medical marijuana legislation in 

June 2014. Seventeen states allow limited access to marijuana products (low-THC and/or high CBD-cannabidiol). Alabama, 

Florida, Georgia, Iowa, Kentucky, Louisiana, Mississippi, Missouri, North Carolina, Oklahoma, South Carolina, Tennessee, 

Texas, Utah, Virginia, Wisconsin, and Wyoming. National Conference of State Legislatures, State Medical Marijuana Laws, 

(Mar. 16, 2017), available at http://www.ncsl.org/research/health/state-medical-marijuana-laws.aspx (last visited June 7, 

2017). 
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certain features. For example, most state laws require an identification card and registry for 

patients and caregivers to use medical marijuana; require the patient to receive certification from 

up to two physicians that the patient has a qualifying condition before the patient may use 

medical marijuana; allow a patient to designate a caregiver who can possess the medical 

marijuana and assist the patient in using the medical marijuana; and provide general restrictions 

on how medical marijuana can be obtained (self-cultivated or from a dispensary) and where it 

can be used.44 

 

Of the 17 states with low-THC cannabis laws similar to s. 381.986, F.S., most specify that the 

use of such low-THC cannabis is reserved for patients with epileptic or seizure disorders. Florida 

allows the treatment of cancer and Georgia allows the treatment of end stage cancer and other 

specified conditions. Additionally, the definition of low-THC cannabis differs from state to state. 

The THC level allowed ranges from a high of below five percent to less than 0.3 percent; most 

states restrict the level of THC to below one percent. CBD levels are generally required to be 

high, with most states requiring at least 10 percent.45 

 

Interaction with the Federal Government 

The federal Controlled Substances Act lists marijuana as a Schedule 1 drug and provides no 

exceptions for medical uses.46 Possession, manufacture, and distribution of marijuana is a crime 

under federal law.47 Although a state’s medical marijuana laws protect patients from prosecution 

for the legitimate use of marijuana under state law, state medical marijuana laws, or 

Constitutional provisions, do not protect individuals from prosecution under federal law. 

 

In 2013, the U.S. Department of Justice (USDOJ) issued statements indicating that the federal 

government would not pursue cases for low-level drug crimes, leaving such prosecutions largely 

up to state authorities. The U.S. Attorney General issued a statement that the USDOJ was 

changing policy such that individuals “who have committed low-level, nonviolent drug offenses, 

who have no ties to large-scale organizations, gangs, or cartels, will no longer be charged with 

offenses that impose draconian mandatory minimum sentences… [and] would instead receive 

sentences better suited to their individual conduct…”48 Further, the USDOJ issued a 

memorandum clarifying that the department considers small-scale marijuana use to be a state 

matter which states may choose to punish, and certain operations adhering to state laws 

legalizing marijuana in conjunction with robust state regulatory systems would be far less likely 

to come under federal scrutiny.49 In addition, a rider in recent appropriations acts and continuing 

resolutions has prohibited the USDOJ from using appropriated funds to prevent specified states 

                                                 
44 Analysis by Senate Health Policy committee staff of supra note 49. 
45 Supra note 49.  
46 21 U.S.C. s. 812. Note: On August 11, 2016, the Federal Drug Enforcement Administration refused two petitions to 

reschedule marijuana under the Controlled Substances Act, see https://www.dea.gov/divisions/hq/2016/hq081116.shtml, (last 

visited on June 7, 2017). 
47 The punishments vary depending on the amount of marijuana and the intent with which the marijuana is possessed. See 

21 U.S.C ss. 841-865. 
48 USDOJ, Smart on Crime: Reforming the Criminal Justice System for the 21st Century, (Aug. 2013), p. 3, available at 

http://www.justice.gov/ag/smart-on-crime.pdf (last visited on June 7, 2017). 
49 USDOJ Memorandum for all U.S. Attorneys from James M. Cole, Deputy Attorney General, Guidance Regarding 

Marijuana Enforcement (August 29, 2013), available at 

http://www.justice.gov/iso/opa/resources/3052013829132756857467.pdf (last visited June 7, 2017). 
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(including Florida) from implementing the states’ own medical marijuana laws.50 It is worth 

noting that, with the election of President Trump and changes to the leadership of the USDOJ, 

the guidance issued by the USDOJ may be amended in the future; however, it would require an 

act of Congress to amend the rider preventing the USDOJ from using funds to prevent specified 

states from implementing medical marijuana laws. 

III. Effect of Proposed Changes: 

Section 1 creates a new unnumbered section of the Florida Statutes which establishes the 

legislative intent to implement s. 29, Art. X of the State Constitution by creating a unified 

regulatory structure. The section establishes that the act will expire six months after the effective 

date of any constitutional amendment related to cannabis or marijuana. 

 

Section 2 amends s. 212.08, F.S., to exempt the sales of marijuana and marijuana delivery 

devices from taxation. 

 

Section 3 amends s. 381.986, F.S., to implement the provisions of s. 29, Art. X of the State 

Constitution. The bill substantially rewords the section, the details of the new provisions are as 

follows. 

 

Definitions 

The bill defines the terms: 

 “Caregiver” to mean a resident of the state who has agreed to assist with a qualified patient’s 

medical use of marijuana, has a caregiver identification card, and meets the requirements for 

caregivers established in the section. 

 “Chronic nonmalignant pain” to mean pain that is caused by a qualifying medical condition 

or that originates from a qualifying medical condition and persists beyond the usual course of 

that qualifying medical condition. 

 “Close relative” to mean a spouse, parent, sibling, grandparent, child, or grandchild, whether 

related by whole or half blood, by marriage, or by adoption. 

 “Edibles” to mean commercially produced food items made with marijuana oil, but no other 

form of marijuana, that are produced and dispensed by a MMTC. 

 “Marijuana” to mean all parts of any plant of the genus Cannabis, whether growing or not; 

the seeds thereof; the resin extracted from any part of the plant; and every compound, 

manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin, 

including low-THC cannabis, which are dispensed from a MMTC for medical use by a 

qualified patient. 

 “Marijuana testing laboratory” to mean a facility that collects and analyzes marijuana 

samples from a MMTC and has been certified by the department pursuant to s. 381.988, F.S. 

                                                 
50 See Pub. Law No. 114-113, s. 542 (Consolidated Appropriations Act, 2016). A recent court order by the U.S. District Court 

for the Northern District of California recently held that a similar provision in the previous appropriations act (s. 538, Pub. L. 

No. 113-235) does not prohibit the USDOJ from enforcing violations of federal marijuana laws by individuals or businesses 

who are complying with state medical marijuana laws. U.S. v. Marin Alliance for Medical Marijuana and Shaw, Order re: 

Motion to Dissolve Permanent Injunction, No. C 98-00086 CB, (Oct. 19, 2015), available at 

http://www.scribd.com/doc/286089509/US-vs-Marin-Alliance-for-Medical-Marijuana#scribd (last visited June 7, 2017). 
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  “Medical use” to mean the acquisition, possession, use, delivery, transfer, or administration 

of marijuana authorized by a physician certification. The term does not include: 

o Possession, use, or administration of marijuana that was not purchased or acquired from a 

MMTC. 

o Possession, use, or administration of marijuana in a form for smoking, in the form of 

commercially produced food items other than edibles, or of marijuana seeds or flower, 

except for flower in a sealed, tamper-proof receptacle for vaping. 

o Use or administration of any form or amount of marijuana in a manner that is inconsistent 

with the qualified physician’s directions or physician certification. 

o Transfer of marijuana to a person other than the qualified patient for whom it was 

authorized or the qualified patient’s caregiver on behalf of the qualified patient. 

o Use or administration of marijuana in the following locations: 

 On any form of public transportation, except for low-THC cannabis. 

 In any public place, except for low-THC cannabis. 

 In a qualified patient’s place of employment, except when permitted by his or her 

employer. 

 In a state correctional institution, as defined in s. 944.02, F.S., or a correctional 

institution, as defined in s. 944.241, F.S. 

 On the grounds of a preschool, primary school, or secondary school, except as 

provided in s. 1006.062, F.S. 

 In a school bus, a vehicle, an aircraft, or a motorboat, except for low-THC cannabis. 

 “Qualified physician” to mean a person who holds an active, unrestricted license as an 

allopathic physician under chapter 458 or as an osteopathic physician under chapter 459 and 

is in compliance with the physician education requirements. 

 “Terminal condition” to mean a progressive disease or medical or surgical condition that 

causes significant functional impairment, is not considered by a treating physician to be 

reversible without the administration of life-sustaining procedures, and will result in death 

within 1 year after diagnosis if the condition runs its normal course.  

 

Patient and Physician Requirements 

Qualifying Medical Conditions 

The bill specifies that the following medical conditions qualify a patient to receive marijuana and 

a marijuana delivery device: cancer, epilepsy, glaucoma, positive status for HIV, AIDS, PTSD, 

ALS, Crohn’s disease, Parkinson’s disease, multiple sclerosis, medical conditions of the same 

kind or class as the preceding, a terminal condition,51 and chronic nonmalignant pain. Other than 

terminal conditions, this list is identical to the list of debilitating medical conditions in s. 29, 

Art. X of the State Constitution. 

 

Physician and Medical Director Training 

In order to issue physician certifications or to be a medical director of an MMTC, the bill 

requires that a physician complete a 2-hour training course prior to being approved to issue 

physician certifications and at each licensure renewal. The course must encompass the 

requirements of the section and any rules adopted to implement the section. The bill requires the 

                                                 
51 The terminal condition must be diagnosed by a physician other than the certifying physician. 
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Florida Medical Association (FMA) or the Florida Osteopathic Medical Association (FOMA) to 

develop and offer the course annually. The FMA or FOMA may not charge more than $500 to 

take the course and may offer the course in a distance learning format, including online. 

 

Restrictions on Issuing Physician Certifications 

A physician may not issue a physician certification if he or she is employed by, or has any direct 

or indirect economic interest in, an MMTC or marijuana testing laboratory. 

 

Procedures for Issuing a Physician Certification 

Prior to issuing a physician certification to a patient, a physician must: 

 Conduct an in-person physical examination of the patient and a full assessment of the 

patient’s medical history; 

 Diagnose the patient with at least one qualifying medical condition; 

 Determine that the patient’s use of marijuana would outweigh the risks; 

o If the patient is under the age of 18, two physicians must make this determination; 

 Determine whether the patient is pregnant; 

o Physicians may only certify pregnant patients for low-THC cannabis; 

 Review the patient’s controlled substance prescription history in the prescription drug 

monitoring program database; 

 Review the medical marijuana use registry (registry) to determine that the patient does not 

have an active physician certification from another qualified physician; and 

 Register as the issuer of the physician certification on the registry. The physician must also: 

o Enter the contents of the physician certification into the registry including the patient’s 

qualifying condition, the dosage not to exceed the daily dose amount determined by the 

DOH, the amount and forms of marijuana authorized for the patient, and any types of 

marijuana delivery devices needed by the patient; 

o Update the registry if any change is made to the physician certification; and 

o Deactivate the patient’s registration when the physician no longer recommends the 

patient medically use marijuana. 

 

Informed Consent 

In addition to the criteria detailed above, a physician must also obtain the patient’s voluntary and 

written informed consent each time he or she issues the patient a physician certification. The 

physician must use a standardized form created by the Board of Medicine (BOM) or the Board of 

Osteopathic Medicine (BOOM) and, if the patient is a minor, the physician must also obtain the 

consent of the patient’s parent or legal guardian. The standardized informed consent form must 

include information related to: 

 The Federal Government’s classification of marijuana as a Schedule I controlled substance. 

 The approval and oversight status of marijuana by the Food and Drug Administration. 

 The current state of research on the efficacy of marijuana to treat the qualifying conditions 

set forth in this section. 

 The potential for addiction. 

 The potential effect that marijuana may have on a patient’s coordination, motor skills, and 

cognition, including a warning against operating heavy machinery, operating a motor vehicle, 

or engaging in activities that require a person to be alert or respond quickly. 

595



BILL: SB 8-A   Page 16 

 

 The potential side effects of marijuana use. 

 The risks, benefits, and drug interactions of marijuana. 

 That the patient’s de-identified health information contained in the physician certification 

and registry may be used for research purposes. 

 

Issuing a Physician Certification for a Condition of the “Same Kind or Class” 

If a physician issues a certification for a condition of the same kind or class as a listed condition, 

the physician must provide his or her applicable board (BOM or BOOM) with additional 

information within 14 days after issuing the physician certification. The additional information 

includes: 

 Documentation supporting the qualified physician’s opinion that the medical condition is of 

the same kind or class as the conditions enumerated. 

 Documentation that establishes the efficacy of marijuana as treatment for the condition. 

 Documentation supporting the qualified physician’s opinion that the benefits of medical use 

of marijuana would likely outweigh the potential health risks for the patient. 

 Any other documentation as required by board rule. 

 

The DOH must also submit this additional documentation to the Coalition for Medical Marijuana 

Research and Education (Coalition) for research purposes. 

 

Supply Limits 

A qualified physician may not issue more than three 70-day supplies of marijuana. The DOH 

must quantify by rule a daily dose amount for each allowable form of marijuana. A physician 

may request an exception to the daily dose limit by electronically submitting a form adopted by 

the DOH in rule to the department. At a minimum, the form must include:  

 The qualified patient’s qualifying medical condition. 

 The dosage and route of administration that was insufficient to provide relief to the qualified 

patient. 

 A description of how the patient will benefit from an increased amount. 

 The minimum daily dose amount of marijuana that would be sufficient for the treatment of 

the qualified patient’s qualifying medical condition. 

 

A qualified physician must provide the qualified patient’s records upon the request of the 

department. The department must approve or disapprove the request within 14 days after receipt 

of the complete documentation required by this paragraph or the request is deemed approved. 

 

Patient Recertification 

A physician must recertify a patient at least once every 30 weeks. In order to recertify a patient a 

physician must: 

 Determine if the patient still meets the requirements to be issued a physician certification. 

 Identify and document in the qualified patient’s medical records whether the qualified patient 

experienced either of the following related to the medical use of marijuana: 

o An adverse drug interaction with any prescription or nonprescription medication; or 

o A reduction in the use of, or dependence on, other types of controlled substances as 

defined in s. 893.02, F.S. 
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 Submit a report with the findings to the department.  

o The department must send submitted reports to the Coalition. 

 

Grandfathering 

For continuity of care, any patient that was issued an order for low-THC cannabis or medical 

cannabis pursuant to former s. 381.986, F.S., is deemed to be a qualified patient and his or her 

order is deemed to be a physician certification. 

 

Physician Monitoring 

The DOH is required to monitor physician registration in the registry and the issuance of 

physician certifications for practices that could facilitate the unlawful diversion or misuse of 

marijuana and take disciplinary actions as appropriate. Additionally, the BOM and the BOOM 

must jointly create a physician certification review panel to review all physician certifications 

submitted to the registry. The review panel is required to collect specified certification data and 

report such data individually by physician and in the aggregate by county and statewide. Starting 

January 1, 2018, and annually thereafter, the panel must submit a report to the Governor and the 

Legislature with findings and recommendations. 

 

The Medical Marijuana Use Registry 

The previously named Compassionate Use Registry is renamed the Medical Marijuana Use 

Registry. The DOH is required to maintain the registry for physicians, patients, and caregivers. 

The electronic registry must be accessible on-line to law enforcement agencies, qualified 

physicians, and medical marijuana treatment centers (MMTC) to verify patient certifications. 

The registry must also be accessible to practitioners licensed to prescribe prescription drugs to 

ensure proper care for patients before prescribing medications that may interact with the medical 

use of marijuana. 

 

Residency Requirements 

Before registering a patient with the registry, the DOH must determine whether the patient is a 

resident of Florida, which may include a “seasonal resident.” A “seasonal resident” includes any 

person who: 

 Temporarily resides in this state for a period of at least 31 consecutive days in each calendar 

year; 

 Maintains a temporary residence in this state; 

 Returns to the state or jurisdiction of his or her residence at least one time during each 

calendar year; and 

 Is registered to vote or pays income tax in another state or jurisdiction. 

 

To prove residency a Florida resident must provide the DOH with copy of his or her valid 

Florida driver license or identification card. A minor must have a parent or legal guardian who 

meets this requirements and must also provide the DOH with a certified copy of his or her birth 

certificate or his or her school registration from a Florida K-12 school. 
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A seasonal resident who cannot provide a copy of a Florida driver license or identification card 

may provide the DOH with two of the following to demonstrate a residential address in this state: 

 A deed, mortgage, monthly mortgage statement, mortgage payment booklet or residential 

rental or lease agreement. 

 One proof of residential address from the seasonal resident’s parent, step-parent, legal 

guardian or other person with whom the seasonal resident resides and a statement from the 

person with whom the seasonal resident resides stating that the seasonal resident does reside 

with him or her. 

 A utility hookup or work order dated within 60 days before registration in the medical use 

registry. 

 A utility bill, not more than 2 months old. 

 Mail from a financial institution, including checking, savings, or investment account 

statements, not more than 2 months old. 

 Mail from a federal, state, county, or municipal government agency, not more than 2 months 

old. 

 Any other documentation that provides proof of residential address as determined by 

department rule. 

 

Patient and Caregiver Disqualification 

The DOH may suspend or revoke the registration of any qualified patient or caregiver if he or 

she: 

 Provides misleading, incorrect, false, or fraudulent information to the department; 

 Obtains a supply of marijuana in an amount greater than the amount authorized by the 

physician certification; 

 Falsifies, alters, or otherwise modifies an identification card; 

 Fails to timely notify the department of any changes to his or her qualified patient status; or 

 Violates the requirements of this section or any rule adopted under this section. 

 

The DOH must suspend the registration of a qualified patient who is charged with a violation of 

ch. 893, F.S., until the final disposition of the offense. The DOH may revoke the registration of a 

qualified patient or caregiver who cultivates, acquires, possesses, or delivers marijuana that was 

not obtained from an MMTC. Additionally, the DOH must revoke the registration of any 

qualified patient and his or her caregiver if such patient no longer meets the criteria of a qualified 

patient. 

 

Caregivers  

In order to qualify as a caregiver an individual must: 

 Not be a qualified physician and not be employed by or have an economic interest in an 

MMTC or a marijuana testing laboratory. 

 Be 21 years of age or older and a resident of this state. 

 Agree in writing to assist with the qualified patient’s medical use of marijuana. 

 Be registered in the medical marijuana use registry as a caregiver for no more than one 

qualified patient, with certain exceptions discussed below. 
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 Successfully complete a caregiver certification course developed and administered by the 

department or its designee, which must be renewed biennially. The price of the course may 

not exceed $100. 

 Pass a background screening, unless the patient is a close relative of the caregiver. 

 

A qualified patient may only have one caregiver unless: 

 The qualified patient is a minor and the designated caregivers are parents or legal guardians 

of the qualified patient; 

 The qualified patient is an adult who has an intellectual or developmental disability that 

prevents the patient from being able to protect or care for himself or herself without 

assistance or supervision and the designated caregivers are the parents or legal guardians of 

the qualified patient; or 

 The qualified patient is admitted to a hospice program. 

 

A caregiver may only assist one qualified patient unless: 

 The caregiver is a parent or legal guardian of more than one minor who is a qualified patient; 

 The caregiver is a parent or legal guardian of more than one adult who is a qualified patient 

and who has an intellectual or developmental disability that prevents the patient from being 

able to protect or care for himself or herself without assistance or supervision; or 

 All qualified patients the caregiver has agreed to assist are admitted to a hospice program and 

have requested the assistance of that caregiver with the medical use of marijuana; the 

caregiver is an employee of the hospice; and the caregiver provides personal care or other 

services directly to clients of the hospice in the scope of that employment. 

 

A caregiver may not receive compensation for providing caregiver services other than actual 

expenses. 

 

A caregiver must be in immediate possession of his or her medical marijuana use registry 

identification card at all times when in possession of marijuana or a marijuana delivery device 

and must present his or her card if requested by a law enforcement officer. 

 

If a qualified patient is younger than 18 years of age, only a caregiver may purchase or 

administer marijuana for the patient’s medical use.  

 

Medical Marijuana Use Registry Identification Cards 

By August 7, 2017, the DOH is required to adopt rules for issuing medical marijuana use registry 

identification cards (ID cards) to qualified patients and caregivers and then begin issue ID cards 

to qualified patients and caregivers by October 3, 2017. The DOH may charge a reasonable fee 

for issuing ID cards and must allocate $10 of the fee to the Florida Agricultural and Mechanical 

University for the purpose of educating minorities about marijuana for medical use and the 

impact of unlawful use of marijuana on minority communities. The DOH is authorized to 

contract with a third-party vendor to issue the identification cards. The ID cards must be resistant 

to tampering and counterfeiting and include, at a minimum: 

 The name, address, and date of birth of the qualified patient or caregiver. 

599



BILL: SB 8-A   Page 20 

 

 A full-face, passport-type, color photograph of the qualified patient or caregiver taken within 

the 90 days immediately preceding registration or the Florida driver license or Florida 

identification card photograph of the qualified patient or caregiver obtained directly from the 

Department of Highway Safety and Motor Vehicles (DHSMV). 

 Identification as a qualified patient or a caregiver. 

 The unique numeric identifier used for the qualified patient in the medical marijuana use 

registry. 

 For a caregiver, the name and unique numeric identifier of the caregiver and the qualified 

patient or patients that the caregiver is assisting. 

 The expiration date of the identification card. 

 

Prior to issuing an ID card to a minor, the DOH must receive written consent from the minor’s 

parent or guardian. Patients and caregivers must return their ID cards within five business days 

after their registration is revoked. 

 

MMTCs 

MMTC License Caps 

As soon as practicable, the DOH is required to license as an MMTC any dispensing organization 

(DO) that was licensed, or becomes licensed before July 1, 2017, under former s. 381.986, F.S., 

2016.  

 

The DOH is required to license 10 new MMTCs including:  

 As soon as practicable, but no later than August 1, 2017, any DO applicant that:  

o Was reviewed, evaluated, and scored by the DOH; 

o Had one or more administrative or judicial challenges pending as of January 1, 2017, or 

that was within one point of the highest final ranking in its region under former s. 

381.986, F.S., 2014;  

o Meets the requirements to be an MMTC; and 

o Can demonstrate that it has the infrastructure and the technical and technological ability 

to begin cultivating marijuana within 30 days after being licensed as an MMTC. 

 As soon as practicable but no later than October 3, 2017, one licensee that must be a member 

of the Black Farmers and Agriculturalists Association-Florida Chapter, is a recognized class 

member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers 

Litig., 856 F. Supp. 2d 1 (D.D.C. 2011), and that meets the requirements to be an MMTC 

other than the requirements to be a registered nursery and to have been a Florida business for 

five consecutive years prior to applying. 

 Any remaining licenses must be issued by October 3, 2017. 

 For up to two of the remaining licenses, the DOH is required to grant a preference to 

applicants that own one or more facilities that are, or were, used for the canning, 

concentrating, or otherwise processing of citrus fruit for market or citrus molasses and will 

use or convert the facility or facilities for  the processing of marijuana. 

 

Additionally, within 6 months of the registration of 100,000 qualified patients in the registry and 

at each additional 100,000 patients thereafter, the DOH must license four new MMTCs. 
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Dispensary Caps 

Once licensed, each MMTC is authorized to establish a maximum of 25 dispensaries statewide. 

The statewide maximum number of dispensaries is increased by five per MMTC each time the 

registry adds 100,000 additional qualified patients. Additionally, the number of dispensaries each 

MMTC is authorized to establish per region52 is capped based on the percentage of the total 

statewide population contained in that region.53 The regional cap is calculated by the DOH after 

the completion of each decennial census.  

 

An MMTC may sell its unused dispensing facility slots to other licensed MMTCs. After selling a 

slot, the seller’s statewide and regional maximum number of dispensing facilities decreases by 

one in the region where the slot was located and the buyer’s maximums increase by one. When 

selling a lot, both the seller and the buyer must notify the DOH of the sale. 

 

The bill specifies that the provisions placing caps on the number of dispensaries are severable 

and that the provisions expire on April 1, 2020. 

 

MMTC Applications 

Applicants for licensure as an MMTC must apply on a form prescribed by the DOH. The DOH is 

required to charge an initial application fee and a biennial renewal fee that is sufficient to cover 

the costs of implementing and administering the provisions of s. 381.986, F.S., as well as 

ss. 381.989 and 1004.4351, F.S.54 The DOH is also required to identify applicants with strong 

diversity plans and must provide training programs and other educational programs to enable 

minority persons and minority business enterprises and veteran business enterprises to compete 

for MMTC licensure and contracts. Each applicant for licensure must be able to demonstrate: 

 That, for the 5 consecutive years before submitting the application, the applicant has been 

registered to do business in in the state. 

 Possession of a valid certificate of registration issued by the Department of Agriculture and 

Consumer Services pursuant to s. 581.131, F.S. 

 The technical and technological ability to cultivate and produce marijuana, including, but not 

limited to, low-THC cannabis. 

 The ability to secure the premises, resources, and personnel necessary to operate as a 

MMTC. 

 The ability to maintain accountability of all raw materials, finished products, and any 

byproducts to prevent diversion or unlawful access to or possession of these substances. 

 An infrastructure reasonably located to dispense marijuana to registered qualified patients 

statewide or regionally as determined by the department. 

 The financial ability to maintain operations for the duration of the 2-year approval cycle, 

including the provision of certified financial statements to the department. 

 That all owners, officers, board members, and managers have passed a background 

screening. 

                                                 
52 The regions include the northwest, northeast, central, southwest, and southeast. The bill specifies which counties are 

included in each region. 
53 For example, if the SE region contains 20 percent of the statewide population, each MMTC would only be allowed to place 

a maximum of 20 percent of its total dispensaries in that region. 
54 The bill creates s. 381.989, F.S., to establish statewide educational campaigns and s. 1004.4351, F.S., to establish the 

Coalition. The details of each section are included in this analysis. 
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 The employment of a medical director to supervise the activities of the MMTC. 

 

In addition, each applicant must: 

 Post a $5 million performance bond issued by an authorized surety insurance company rated 

in one of the three highest rating categories by a nationally recognized rating service.  

o However, an MMTC serving at least 1,000 qualified patients may maintain a $2 million 

performance bond. 

o In lieu of the performance bond under sub-subparagraph a., the applicant may provide an 

irrevocable letter of credit payable to the department or provide cash to the department. If 

provided with cash under this sub-subparagraph, the department shall deposit the cash 

with the state treasury for safekeeping. If the deposited funds generate interest, the 

amount of the interest shall be annually transferred to the department for the 

administration of this section. 

 Submit a diversity plan that promotes and ensures the involvement of minority persons and 

minority business enterprises55 or veteran business enterprises56 in ownership, management, 

and employment.  

 An applicant for licensure renewal must show the effectiveness of the diversity plan by 

including the following with his or her application for renewal: 

o Representation of minority persons and veterans in the MMTC’s workforce; 

o Efforts to recruit minority persons and veterans for employment; and 

o A record of contracts for services with minority business enterprises and veteran business 

enterprises. 

 

MMTC Changes of Ownership 

A licensed MMTC may transfer ownership to an individual or entity who meets the requirements 

of this section including a publicly traded corporation or publicly traded company. To 

accommodate a change in ownership: 

 The licensed MMTC shall notify the DOH in writing at least 60 days before the anticipated 

date of the change of ownership. 

 The individual or entity applying for initial licensure due to a change of ownership must 

submit an application that must be received by the DOH at least 60 days before the date of 

change of ownership. 

 The DOH must examine the application and, within 30 days after receipt, notify the applicant 

in writing of any apparent errors or omissions and request any additional information 

required. 

 Requested information omitted from an application for licensure must be filed with the DOH 

within 21 days after the department’s request for omitted information or the application shall 

be deemed incomplete and shall be withdrawn from further consideration and the fees shall 

be forfeited. 

 The DOH must approve or deny the application within 30 days after the receipt of a complete 

application. 

 

                                                 
55 As defined in s. 288.703, F.S. 
56 As defined in s. 295.187, F.S. 
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An MMTC, and any individual or entity who directly or indirectly owns, controls, or holds with 

power to vote five percent or more of the voting shares of a MMTC, may not acquire direct or 

indirect ownership or control of any voting shares or other form of ownership of any other 

MMTC. An MMTC may not enter into any form of profit-sharing arrangement with the property 

owner or lessor of any of its facilities where cultivation, processing, storing, or dispensing of 

marijuana and marijuana delivery devices occurs. 

 

MMTC Requirements 

Each MMTC is required to cultivate, process, transport and dispense marijuana and an MMTC 

may not contract for services directly related to these functions except that an MMTC that was 

previously a licensed DO may contract with a single entity to perform the listed functions. 

Additionally, each MMTC is required to maintain compliance with the representations made in 

its application. The DOH may grant an MMTC a variance from such representations if the 

MMTC has proposed an alternative to the specific representation that will fulfill the same or 

similar purpose without lowering quality.  

 

Many of the requirements that a licensed MMTC must meet are substantially similar to the 

current requirements for DOs. Differences include: 

 

 MMTCs may not make a wholesale purchase or distribution of marijuana unless the MMTC 

submits proof of harvest failure to the DOH. 

 All employees, as well as owners and managers, of an MMTC must pass a background 

screening. 

 MMTCs are required to use the seed-to-sale tracking software that is established, maintained, 

and controlled by the DOH or integrate its own system with the DOH’s system. The software 

must allow the DOH 24 hour access to the system, must allow for integration of other seed-

to-sale systems, and included minimum notifications to the DOH. The DOH is authorized to 

contract with a vendor to produce the seed-to-sale tracking system. The contracted vendor 

may not have a contract to perform any other services for the DOH under s. 381.986, F.S., 

and may not have any direct or indirect interest in an MMTC. 

 

MMTC Cultivation Standards 

Each MMTC: 

 Must grow within enclosed structure and in room separate from any other plant. 

 Must comply with ch. 581, F.S., and Department of Agriculture and Consumer Services 

(DACS) rules regarding pest control. 

 Must remove or destroy infected plants according to ch. 581, F.S., and DACS rules. 

 May use DACS approved pesticides.  

 

MMTC Processing and Testing Standards 

Each MMTC must: 

 Process in enclosed structure and separate room from other plants/ products. 

 Not use hydrocarbon based solvents such as butane, hexane, or propane in extraction. 

 Test processed marijuana before dispensing by a certified testing lab and verify testing 

results by two MMTC employees. The MMTC must ensure that the marijuana is safe for 
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human consumption and free from contaminants and must reserve 2 samples from each batch 

for at least nine months for testing and must contract with certified marijuana testing lab to 

perform audits. 

 Ensure that edibles meet potency requirements. 

 Ensure accurate labeling for cannabinoid potency. 

 

Packaging and Labeling Requirements 

Each MMTC must: 

 Package the marijuana in compliance with the United States Poison Prevention Packaging 

Act of 1970, 15 U.S.C. ss. 1471 et seq. 

 Package the marijuana in a receptacle that has a firmly affixed and legible label stating the 

following information: 

o The marijuana or low-THC cannabis meets testing requirements. 

o The name of the MMTC from which the marijuana originates. 

o The batch number and harvest number from which the marijuana originates and the date 

dispensed. 

o The name of the physician who issued the physician certification. 

o The name of the patient. 

o The product name, if applicable, and dosage form, including concentration of 

tetrahydrocannabinol and cannabidiol. The product name may not contain wording 

commonly associated with products marketed by or to children. 

o The recommended dose. 

o A warning that it is illegal to transfer medical marijuana to another person. 

o A marijuana universal symbol developed by the department. 

 The MMTC shall include in each package a patient package insert with information on the 

specific product dispensed related to: 

o Clinical pharmacology. 

o Indications and use. 

o Dosage and administration. 

o Dosage forms and strengths. 

o Contraindications. 

o Warnings and precautions. 

o Adverse reactions. 

 Each edible must be individually sealed in plain, opaque wrapping marked only with the 

marijuana universal symbol. Where practical, each edible shall be marked with the marijuana 

universal symbol. In addition to other packaging and labeling requirements, edible 

receptacles must be plain, opaque, and white without depictions of the product or images 

other than the MMTC’s department-approved logo and the marijuana universal symbol. The 

receptacle must also include a list all of the edible’s ingredients, storage instructions, an 

expiration date, a legible and prominent warning to keep away from children and pets, and a 

warning that the edible has not been produced or inspected pursuant to federal food safety 

laws. 

 

Dispensing Requirements 

MMTCs may not dispense more than a 70-day supply to a qualified patient and may not dispense 

directly to a minor patient. Each MMTC dispensing facility must include a waiting area with 
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sufficient space for all qualified patients and must include at least one private consultation area 

that is isolated from the waiting and the dispensing areas. The MMTC may not display products 

in the waiting area and must ensure that all patient records are kept out of sight of anyone other 

than an authorized MMTC employee, the patient, or the patient’s caregiver. 

 

Each MMTC that dispenses marijuana and marijuana delivery devices must make available to 

the public on its website: 

 Each marijuana and low-THC product available for purchase, including the form, strain of 

marijuana from which it was extracted, cannabidiol content, tetrahydrocannabinol content, 

dose unit, total number of doses available, and the ratio of cannabidiol to 

tetrahydrocannabinol for each product. 

 The price for a 30-day, 50-day, and 70-day supply at a standard dose for each marijuana and 

low-THC product available for purchase. 

 The price for each marijuana delivery device available for purchase. 

 If applicable, any discount policies and eligibility criteria for such discounts. 

 

Advertising 

An MMTC may not engage in advertising that is visible to members of the public from any 

street, sidewalk, park, or other public place, except: 

 The dispensing location of a MMTC may have a sign that is affixed to the outside or hanging 

in the window of the premises which identifies the dispensary by the licensee’s business 

name, a department-approved trade name, or a department-approved logo. An MMTC’s trade 

name and logo may not contain wording or images commonly associated with marketing 

targeted toward children or which promote recreational use of marijuana. 

 An MMTC may engage in Internet advertising and marketing under the following conditions: 

o All advertisements must be approved by the department. 

o An advertisement may not have any content that specifically targets individuals under the 

age of 18, including cartoon characters or similar images. 

o An advertisement may not be an unsolicited pop-up advertisement. 

o Opt-in marketing must include an easy and permanent opt-out feature. 

 

Background Screening Requirements 

Any individual required to undergo a background screening pursuant to s. 381.986, F.S., must 

pass a level II background screening as provided under ch. 435, F.S. In addition to the 

disqualifying offenses in ch. 435, F.S., offenses established under chs. 837,57 895,58 and 896,59 

F.S., are also disqualifying. Fingerprints submitted to the FDLE must be retained and enrolled in 

the Federal Bureau of Investigation’s nation retained print arrest notification program, where that 

program is operational. 

 

                                                 
57 Related to perjury. 
58 Related to racketeering and illegal debts. 
59 Related to financial transactions. 
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Preemption 

The regulation of cultivation, processing, and delivery of marijuana is preempted to the state 

except that a MMTC cultivation or processing facility may not be located within 500 feet of the 

real property of a public or private elementary, middle, or secondary school. An MMTC 

dispensing facility may not be located within 500 feet of a school unless the city or county 

approves the location through a formal proceeding in which the city or county determines that 

the location promotes the public health, safety, and general welfare of the community. 

 

A county or municipality may ban MMTC dispensing facilities from being located within its 

borders. However, if a county or municipality allows MMTC dispensing facilities within its 

borders, it may not restrict the number of dispensing facilities allowed within its borders, may 

not enact ordinances regulating MMTC dispensing facilities that are more restrictive than its 

ordinances regulating pharmacies, and may not charge an MMTC a license or permit fee in an 

amount greater than the fee charged to pharmacies.  

 

The bill specifies that nothing prohibits a local jurisdiction from enforcing the Florida Building 

Code, the Florida Fire Prevention Code, or any local amendments to such codes. 

 

Penalties 

The bill adds additional penalties to those currently established in s. 381.986, F.S., as follows: 

 A qualified patient or caregiver in possession of marijuana or a marijuana delivery device 

who fails or refuses to present his or her marijuana use registry identification card upon the 

request of a law enforcement officer commits a misdemeanor of the second degree, 

punishable as provided in s. 775.082 or s. 775.083, F.S., unless it can be determined through 

the medical marijuana use registry that the person is authorized to be in possession of that 

marijuana or marijuana delivery device. 

o A person charged with a violation of this paragraph may not be convicted if, before or at 

the time of his or her court or hearing appearance, the person produces in court or to the 

clerk of the court in which the charge is pending a medical marijuana use registry 

identification card issued to him or her which is valid at the time of his or her arrest. The 

clerk of the court is authorized to dismiss such case at any time before the defendant’s 

appearance in court. The clerk of the court may assess a fee of $5 for dismissing the case 

under this paragraph. 

 A person or entity that cultivates, processes, distributes, sells, or dispenses marijuana, as 

defined in s. 29(b)(4), Art. X of the State Constitution, and is not licensed as a medical 

marijuana treatment center violates s. 893.13, F.S., and is subject to the penalties provided 

therein. 

 A person who manufactures, distributes, sells, gives, or possesses with the intent to 

manufacture, distribute, sell, or give marijuana or a marijuana delivery device that he or she 

holds out to have originated from a licensed medical marijuana treatment center but that is 

counterfeit commits a felony of the third degree, punishable as provided in ss. 775.082, 

775.083, or 775.084, F.S. For the purposes of this paragraph, the term “counterfeit” means 

marijuana; a marijuana delivery device; or a marijuana or marijuana delivery device 

container, seal, or label which, without authorization, bears the trademark, trade name, or 

other identifying mark, imprint, or device, or any likeness thereof, of a licensed medical 
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marijuana treatment center and which thereby falsely purports or is represented to be the 

product of, or to have been distributed by, that licensed medical marijuana treatment facility. 

 Any person who possesses or manufactures a blank, forged, stolen, fictitious, fraudulent, 

counterfeit, or otherwise unlawfully issued medical marijuana use registry identification card 

commits a felony of the third degree, punishable as provided in ss. 775.082, 775.083, or 

775.084, F.S. 

 

Unlicensed Activity 

If the DOH has probable cause to believe that a person or entity that is not registered or licensed 

has violated the provisions of s. 381.986, F.S., the DOH may issue the person or entity a cease 

and desist order, impose an administrative penalty of up to $5,000 per day, and seek a civil 

penalty in circuit court of between $5,000 and $10,000. The DOH is also entitled to recover the 

costs of investigation and prosecution in addition to any fines levied. Any state attorney may also 

bring action against the violator for an injunction to restrain the unlicensed activity and the DOH 

must notify law enforcement of such activity. 

 

Applicability 

The bill specifies that:  

 The section does not limit the ability of an employer to establish, continue, or enforce a drug-

free workplace program or policy;  

 The section does not require an employer to accommodate the medical use of marijuana in 

any workplace or any employee working while under the influence of marijuana; 

 The section does not create a cause of action against an employer for wrongful discharge or 

discrimination.  

 Marijuana, as defined in this section, is not reimbursable under ch. 440, F.S.60 

 

Sections 4 and 5 amend ss. 458.331 and 459.015, F.S., to include issuing physician certifications 

in a manner that does not comply with s. 381.986, F.S., within the grounds for licensure action 

for physicians licensed under chs. 458 and 459, F.S. 

 

Section 6 creates s. 381.988, F.S., to establish a certification program for medical marijuana 

testing laboratories. To be certified as a testing laboratory an applicant may not be controlled by 

an MMTC, must complete an application as established in rule by the DOH, must submit proof 

of accreditation by a certification or accreditation organization approved by the DOH, and must 

have all owners and managers pass a level 2 background screening with the additional offenses 

as detailed above. The applicant must also meet the standards for certification established by the 

DOH including, at a minimum: 

 Security standards. 

 Minimum standards for personnel. 

 Sample collection method and process standards. 

 Proficiency testing for tetrahydrocannabinol potency, concentration of cannabidiol, and 

contaminants unsafe for human consumption, as determined by department rule. 

 Reporting content, format, and frequency. 

                                                 
60 Related to worker’s compensation. 
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 Audits and onsite inspections. 

 Quality assurance. 

 Equipment and methodology. 

 Chain of custody. 

 Any other standard the department deems necessary to ensure the health and safety of the 

public. 

 

The bill also establishes acts that constitute grounds for disciplinary actions against certified 

marijuana testing laboratories and allows the DOH to assess penalties for violations including 

fines, suspending, revoking, or refusing to renew a license. 

 

Section 7 creates s. 381.989, F.S., to establish public education campaigns. The bill requires 

DOH to implement a statewide marijuana education and illicit use prevention campaign 

regarding the health effects of marijuana use, particularly on minors and young adults, the legal 

requirements for legal use and possession of marijuana and the safe use of marijuana, including 

preventing access by minors and those who are not qualified patients. The DOH must contract 

for an annual evaluation of the campaign for impact and efficacy. 

 

The bill requires the DHSMV to implement a statewide marijuana impaired driving education 

campaign to raise awareness of and prevent marijuana impaired driving. The DHSMV must 

annually evaluate the campaign’s efficacy, and may contract for that service.  

 

Section 15 of the bill creates a new unnumbered section of law to require the Department of Law 

Enforcement to develop training available to all law enforcement agencies that covers the legal 

parameters of marijuana-related activities by qualified patients, caregivers, MMTCs, and medical 

marijuana testing labs. 

 

Section 11 creates s. 1004.4351, F.S., to create the Medical Marijuana Research and Education 

Act. The act: 

 Establishes the Coalition for Medicinal Cannabis Research and Education (Coalition) within 

the H. Lee Moffitt Cancer Center and Research Institute, Inc. (MCCRI) and provides that the 

Coalition’s purpose is to conduct rigorous scientific research, provide education, disseminate 

research, and to guide policy development for the adoption of a statewide policy on ordering 

and dosing practices for the medicinal use of cannabis. 

o Beginning January 15, 2018, the DOH must submit quarterly to the Medicinal Cannabis 

Research and Education Board (Board) or coalition information for each patient 

registered with the compassionate use registry, including the patient’s debilitating 

medical condition, the amount and duration of the patient’s marijuana recommendation, 

the method of marijuana administration and any delivery device, and the patient’s 

certifying physician. 

o The coalition must review these data and determine whether state law and rules should be 

modified to address abuse or fraud of the system established in Article X, section 29 of 

the State Constitution, and state law and rules, and if so, must include recommendations 

to address such abuse or fraud. 

 Creates the board to direct the Coalition’s operations. Additionally, the bill specifies Board 

membership requirements and requires the Board to: 
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o Advise the Board of Governors, the State Surgeon General, the Governor, and the 

Legislature with respect to medicinal cannabis research and education in Florida. 

o Explore methods of implementing and enforcing medicinal cannabis laws in relation to 

cancer control, research, treatment, and education. 

o Annually adopt a plan for medicinal cannabis research, known as the Medicinal Cannabis 

Research and Education Plan (Plan) in accordance with state law, and must include 

recommendations for the coordination and integration of medical, nursing, paramedical, 

community, and other resources connected with the treatment of debilitating medical 

conditions, research related to the treatment of such conditions, and education. 

o Issue an annual report, by February 15, to the Governor, the President of the Senate, and 

the Speaker of the House Representatives on research projects, community outreach 

initiatives, and future plans for the Coalition.  

 Provides that the Coalition must be administered by a director who, subject to Board 

approval, must: 

o Propose a budget. 

o Foster the collaboration of scientists, researchers, and other appropriate personnel. 

o Identify and prioritize the Coalition’s research. 

o Prepare the Plan for submission to the Board. 

o Apply for grants to obtain funding for the Coalition’s research. 

o Perform other Board specified duties. 

 Requires the MCCRI to allocate staff, information, and assistance to assist the Board. 

 

Section 13 amends s. 1006.062, F.S., to require each school board to adopt a policy and 

procedure for allowing a student who is a qualified patient to medically use his or her marijuana 

in school. 

 

Section 14 creates a new unnumbered section of law. 

 

Implementation/Rulemaking 

The bill grants DOH and the applicable boards limited emergency rulemaking authority in order 

for DOH to meet the rulemaking deadlines imposed by s. 29, Art. X of the State Constitution. 

The bill allows DOH and the applicable boards to adopt emergency rules necessary to implement 

the bill. The bill allows DOH and the applicable boards to adopt emergency rules to replace any 

emergency rules that were held to be an invalid delegation of legislative authority or 

unconstitutional. However, the bill prohibits DOH and the applicable boards from adopting 

emergency rules to replace those emergency rules if they are also held to be an invalid delegation 

of legislative authority or unconstitutional. The bill requires DOH and the applicable boards to 

begin replacing the emergency rules by January 1, 2018.   

 

The bill also exempts DOH and the applicable boards from the statement of regulatory costs 

requirements and the emergency rulemaking requirement that there is an immediate danger to the 

public health, safety, or welfare which requires emergency action. The bill also exempts the 

emergency rules from the 90 day effective date and allows the emergency rules to remain in 

effect until replaced through non-emergency rulemaking procedures by DOH and the applicable 

boards.  
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Cause of Action 

The bill also establishes the Circuit Court in and for Leon County as the venue for any cause of 

action brought under s. 29, Art. X of the State Constitution due to DOH’s failure to meet the 

rulemaking deadlines imposed by s. 29, Art. X of the State Constitution. The bill specifies that 

the judicial relief for such cause of action shall be an action for a declaratory judgment pursuant 

to ch. 86, F.S. The bill also provides affirmative defenses to DOH for a cause of action brought 

under s. 29, Art. X of the State Constitution due to DOH’s failure to meet the rulemaking 

deadlines. 

 

Section 17 creates a new unnumbered section of law to specify that the provisions of the act are 

severable. 

 

Section 18 creates a new unnumbered section of law to direct the Division of Law Revision and 

Information to replace the phrase “the effective date of this act” with the actual effective date. 

 

Section 19 creates a new unnumbered section of law to establish specific appropriations as 

follows: 

 

The bill appropriates 55 full-time equivalent (FTE) positions, $3,500,000 in nonrecurring funds 

from the General Revenue Fund and $4,055,292 in recurring and $1,238,148 in nonrecurring 

funds from the Grants and Donations Trust Fund to the DOH for the purpose of implementing 

the requirements of this act. Of these funds, $3,158,572 in recurring and $1,238,148 in 

nonrecurring funds from the Grants and Donations Trust Fund and 27 FTE positions are placed 

in reserve. The DOH may submit a budget amendment requesting release of these funds 

contingent upon need and demonstrating fee collections to support the budget authority. 

 

The bill appropriates $500,000 in nonrecurring funds from the General Revenue Fund to the 

DOH to implement the statewide marijuana education and use prevention campaign.  

 

The bill appropriates $5,000,000 in nonrecurring funds from the Highway Safety Operating Trust 

Fund to the DHSMV to implement the impaired driving education campaign.  

 

The bill appropriates $100,000 in recurring funds from the Highway Safety Operating Trust 

Fund to the DHSMV for the purpose of training additional law enforcement officers as drug 

recognition experts. 

 

The bill also appropriates $750,000 in nonrecurring General Revenue funds for the Coalition to 

conduct medical cannabis research. 

 

Sections 8, 9, 10, 12, and 16 make conforming changes to ss. 385.211, 499.0295, 893.02, 

1004.441, and 385.212, F.S., respectively. 

 

Section 20 of the bill specifies that the provisions in the act take effect upon becoming law. 
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IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

MMTCs will likely incur costs associated with licensure and meeting the regulatory 

standards required by the bill. Marijuana testing laboratories may incur additional costs to 

become certified by DOH.  

 

MMTCs and marijuana testing laboratories will incur costs associated with the required 

background screenings. The total cost for a state and national criminal history record 

check with fingerprint retention for 5 years by FDLE is $60. 

C. Government Sector Impact: 

The DOH and other state agencies will likely incur an indeterminate negative fiscal 

impact related to the implementation of the provisions of the bill and the regulatory 

requirements of the bill. These costs will likely be offset or eliminated through licensure 

fees for MMTCs and through fees assessed for issuing ID cards. 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None. 

VIII. Statutes Affected: 

This bill substantially amends the following sections of the Florida Statutes: 212.08, 381.986, 

458.331, 459.015, 385.211, 499.0295, 893.02, 1004.441, 1006.062, and 385.212. 
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This bill creates the following sections of the Florida Statutes: 381.988, 381.989, 1004.4351 and 

six new unnumbered sections of Florida law. 

IX. Additional Information: 

A. Committee Substitute – Statement of Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

None. 

B. Amendments: 

Barcode 606998 by Health Policy 

This is a technical title amendment to accurately reflect the substance of the bill. It 

removes reference to expiration of the sales tax exemption. 

 

Barcode 501070 by Health Policy 

Specifies that cash deposited with the DOH (in lieu of the $5 million bond that MMTC 

license holders are required to post) must be deposited in the Grants and Donations Trust 

Fund and specifies that any interest earned on such deposits must be used by the DOH for 

the administration of the medical marijuana program. 

 

Barcode 633510 by Health Policy 
Requires, rather than merely authorizing, the DOH to contract with a vendor to issue 

qualified patient and caregiver registration identification cards. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BILL’S NURSERY, INC., 
 
 Petitioner,     CASE NO. 18-004474 
 
vs. 
 
DEPARTMENT OF HEALTH, 
 
 Respondent. 
______________________________/ 
 

BILL’S NURSERY, INC.’S NOTICE OF JOINDER IN PETITIONERS’  
MOTION TO STRIKE UNAUTHORIZED PLEADINGS, OR  

ALTERNATIVELY, MOTION FOR LEAVE TO FILE A RESPONSE 
 

Petitioner, Bill’s Nursery, Inc., hereby provides notice that it joins in Petitioners’ Motion 

to Strike Unauthorized Pleadings, or Alternatively, Motion for Leave to File a Response, which 

was originally filed on this day in DOAH Case No. 18-4473. 

Respectfully submitted this 26th day of September, 2018. 

 
 
  /s/ Jonathan S. Robbins                      
Jonathan S. Robbins, Esq. 
Fla. Bar #989428 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
AKERMAN LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, FL  33301-2999 
Phone: (954) 463-2700 
Fax: (954) 463-2224 

 

   /s/ Ari H. Gerstin                       
Ari H. Gerstin, Esq.  
Fla. Bar #0839671 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
AKERMAN LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, FL  33131 
Phone: (305) 374-5600 
Fax: (305) 374-5095 
 
   /s/ Velvel (Devin) Freedman             
Velvel (Devin) Freedman  
Fla. Bar #99762 
vfreedman@bsfllp.com 
nbermond@bsfllp.com 

Filed September 26, 2018 4:17 PM Division of Administrative Hearings
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BOIES SCHILLER FLEXNER LLP 
100 SE Second Street 
Miami, FL 33131 
Phone: (305) 539-8400 
Fax: (305) 539-1307 

 
CERTIFICATE OF SERVICE 

 
 I HEREBY CERTIFY that a true and correct copy of the foregoing was served 

electronically via eALJ on all counsel of record and via e-mail this 26th day of September, 2018 

on the following: 

Eduardo S. Lombard, Esq. 
Megan S. Reynolds, Esq. 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee FL, 32301 
elombard@vlplaw.com 
mreynolds@vlplaw.com 
 
Counsel for Department of Health 
 

Seann M. Frazier, Esq. 
Marc Ito, Esq. 
PARKER, HUDSON, RAINER & 
DOBBS, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
sfrazier@phrd.com 

Counsel for Louis Del Favero Orchids, Inc. 

Samual J. Ard, Esq. 
ARD SHIRLEY & RUDOLPH P.A. 
207 West Park Avenue, Suite B 
Tallahassee FL, 32301 
sard@asrlegal.com 
 
and 
 
Gary V. Perko 
D. Kent Safriet 
119 South Monroe Street, Suite 300 
Tallahassee, Florida 32301 
garyp@hgslaw.com 
kents@hgslaw.com 

Counsel for Tree King-Tree Farm, Inc. 

James A. McKee 
Foley & Lardner, LLP 
106 East College Avenue, Suite 900 
Tallahassee, Florida 32301-7732 
jmckee@foley.com 

Counsel for Perkins Nursery, Inc. 
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Glenn Burhans, Jr., Esq. 
Gigi Rollini, Esq. 
STEARNS WEAVER MILLER 
WEISSLER ALHADEFF & 
SITTERSON, P.A. 
Highpoint Center 
106 East College Avenue 
Suite 700 
Tallahassee, FL 32301 
gburhans@stearnsweaver.com 
grollini@stearnsweaver.com 
cabbuhl@stearnsweaver.com 
ptassinari@stearnsweaver.com 

and 

Jessica Feingold, Esq. 
1900 North Old Dixie Highway 
Fort Pierce, FL 34946 
jmfeingoldpa@gmail.com 

Counsel for East Coast Packers, LLC 

 

John M. Lockwood 
Thomas J. Morton 
Devon Nunneley 
THE LOCKWOOD LAW FIRM 
106 East College Avenue, Suite 810 
Tallahassee, Florida 32301 
john@lockwoodlawfirm.com 
tj@lockwoodlawfirm.com 
devon@lockwoodlawfirm.com 

Counsel for Spring Oaks Greenhouses, Inc. 
 

Daniel R. Russell 
William Dean Hall, III 
JONES WALKER LLP 
215 South Monroe Street, Suite 130 
Tallahassee, Florida 32301 
Telephone: 850.425.7800 
Facsimile: 850.425.7818 
drussell@joneswalker.com 
whall@joneswalker.com 
mharrell@joneswalker.com 

Counsel for Dewar Nurseries, Inc. 

 

 

 
    /s/ Ari H. Gerstin   
  Ari H. Gerstin, Esq. 
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STATE OF FLORIDA  

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

BILL'S NURSERY, INC.  

  

  Petitioner,            

Case No: 18-4474  

v.  

  

FLORIDA DEPARTMENT OF HEALTH,  

OFFICE OF COMPASSIONATE USE,  

  

  Respondent,  

 

  

and 

 

CARIBBEAN DISTILLERS, LLC, 

D/B/A FLORIDA DISTILLERS 

 

 

 Intervenor. 

 

MOTION TO INTERVENE 

 

CARIBBEAN DISTILLERS, LLC, D/B/A FLORIDA DISTILLERS (“Florida 

Distillers”) files this Motion to Intervene in the proceeding initiated by BILL'S NURSERY, INC. 

(“Petitioner”) versus the FLORIDA DEPARTMENT OF HEALTH OFFICE OF 

COMPASSIONATE USE (“Department”).     

INTRODUCTION 

1. In 2014, the Florida legislature enacted Section 381.986, Florida Statutes, 

governing compassionate use of low-THC cannabis for medical purposes and authorized the 

Department to adopt rules to implement the statute (“2014 Statute”). 

Filed September 26, 2018 4:34 PM Division of Administrative Hearings
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2. The Department adopted rules to implement the 2014 Statute, created an 

application for dispensing organizations (“DO”), and awarded five licenses consistent with the 

five geographic regions included in the statute.  

3. Petitioner filed two applications for licensure as a DO in two of the geographic 

regions pursuant to the 2014 Statute and the rules promulgated thereunder. See Petition ¶ 5.  

4.   The applications for licensure as a DO in each geographic region were evaluated 

by the Department by three evaluators. The application that received the highest score from the 

evaluators in each geographic region was awarded a license by the Department.  

5. Petitioner did not receive the highest scores in either region and Petitioner’s 

applications was denied See Petition ¶ 10.  

6. Petitioner did not challenge the Department’s denials See Petition ¶ 12. 

7. Florida voters ratified Amendment 2 placed on the ballot by citizen’s initiative in 

November 2016 with an approval rate over seventy two percent of the votes cast. Amendment 2 

added Article X, section 29 (the “Amendment) to the Florida constitution which established 

access to medical marijuana under certain conditions as a constitution right and created a 

framework for the regulations and criteria for qualified patients, caregivers, physicians, and 

Medical Marijuana Treatment Centers (“MMTCs”).  

8. The Amendment commands the Department, in a timely fashion, to issue 

reasonable regulations necessary for the implementation and enforcement of the Amendment and 

states that the purpose of the regulations is to ensure the availability and safe use of medical 

marijuana by qualifying patients.  

9. The Amendment empowers the legislature to enact legislation consistent with the 

Amendment. The legislature enacted chapter 2017-232 – which created a comprehensive scheme 
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governing the conditions under which qualified patients may use, physicians may order, and 

MMTCs may be licensed to cultivate, process and dispense medical marijuana in Florida 

(codified at Section 381.986 (2017). Florida Statute Section 381.986 identified, consistent with 

Amendment 2, the new pool of available licenses, the MMTCs, and replaced the 2014 Statute 

and licensure of DOs. The Department then promulgated rules under the delegated legislative 

authority and its constitutional obligation.   

10. Section 381.986(8)2. of the statute requires the Department to “license as medical 

marijuana treatment centers 10 applicants that meet the requirements of this section, under the 

following parameters:”…”any applicant whose application was reviewed evaluated and scored 

by the department and which was denied a dispensing organization license by the department 

under former s. 381.986, Florida Statutes 2014; which had one or more judicial challenges 

pending as of January 1, 2017, or had a final ranking within one point of the highest final ranking 

in its region under former s. 381.986, Florida Statutes, 2014; which meets the requirements of 

this section; and which provides documentation to the department that it has the existing 

infrastructure and technical and technological ability to begin cultivating marijuana within 30 

days after registration as a medical marijuana treatment center.” 

11. The Department awarded licenses to five denied DO applicants which had one or 

more administrative or judicial challenges pending as of January l, 2017 and two licenses 

through settlement agreements1; Petitioner was not one of those applicants. 

12. Florida statute section 381.986(8)(a)3. states that “(f)or up to two licenses issued 

under subparagraph 2., the department shall give preference to applicants that demonstrate in 

their application that they own one or more facilities that are, or were, used for the canning, 

                                                 
1 The propriety of the Department’s award of licenses through settlement agreements is questionable at best as there 

were no articulated objective standards in the settlement agreements indicating why those licenses were awarded 

that can be applied to any applicants for a MMTC license.   
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concentrating, or otherwise processing of citrus fruit or citrus molasses and will use or convert 

the facility or facilities for the processing of marijuana.” (“Citrus Preference”) (emphasis added). 

13. Petitioner does not qualify for the Citrus Preference.  

14. Florida Distillers has been in business in Florida processing citrus molasses since 

1943 and employs 175 people in this state.  

15. Florida Distillers has been registered to do business in the State of Florida for the 

past five consecutive years. 

16. Florida Distillers has a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Florida Statute Section 581.131.  

17. Florida Distillers has the technical skill and experience as well as the necessary 

infrastructure and financial ability to qualify it for licensure as an MMTC under Florida Statute 

381.986(8)(b) and the rules promulgated thereunder.  

18. Florida Distillers has devoted considerable time and resources working to 

complete its application for licensure as an MMTC.   

19. Florida Distillers has been preparing an application its application for licensure as 

an MMTC in anticipation of a final rule from the Department regarding the Citrus Preference.  

20. The Department has not yet adopted a final rule such that any applicant meeting 

the Citrus Preference can apply for licensure under a rule issued by the Department. In Del 

Favero Orchids, Inc. v. Dep’t of Health, Case No. 18-2838, the Florida Division of 

Administrative Hearings found the Departments proposed rule regarding the Citrus Preference 

invalid.      
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21. Florida Distillers is finalizing its application for a MMTC indicating its 

qualification under the Citrus Preference and will file its application on or before October 5, 

2018. 

22. On August 29, 2018, the Department published Notice 20840661 in the Florida 

Administrative Register, stating the following: 

“the Department of Health (Department) has received six requests for registration 

as a medical marijuana treatment center (MMTC), pursuant to subparagraph 

381.986(8)(a)2., Florida Statutes. The Department has issued denials of all six 

requests and has received a Petition for Administrative Hearing in five of these 

denials. 

Subparagraph 381.986(8)(a)2., Florida Statutes, directs the Department to license 

as MMTCs, applicants that meet the requirements of the section, as outlined in 

sub-subparagraphs a. – c., in sufficient numbers to result in 10 total licenses 

issued pursuant to subparagraph 2. Subsequent to this legislative directive, the 

Department has issued seven of these ten licenses. Of the remaining three 

licenses, one is reserved for an applicant who is a recognized class member of 

Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 

856 F. Supp. 2d 1 (D.D.C. 2011).   

The citrus preference identified in subparagraph 381.986(8)(a)3., Florida Statutes, 

is only applicable to the same remaining licenses to be issued pursuant to 

subparagraph 381.986(8)(a)2., Florida Statutes, and are at issue in the pending 

legal challenges listed below. Anyone with a substantial interest in the remaining 

two licenses should take appropriate legal action.” 

 

23. The Department indicates in the notice that there are only two licenses available 

under the statutory scheme put in place by the legislature to implement Article X, section 29 of 

the Florida Constitution approved by voters in November of 2016.  

24.  There are now seven entities challenging the Departments denial of their 

application for a Medical Marijuana Treatment Center licenses for the two remaining licenses as 

indicated by the Department. See DOAH Case Nos. 18-4463, 18-4471, 18-4472, 18-4473, 18-

4474, 18-4697, and 18-4698. (“Denial Challenges”) 
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25. Because the Department gave notice that only two licenses remain, if Petitioner 

were successful in the instant action and received an award of a license, it would negatively 

impact the ability for Florida Distillers to avail itself of a license under the Citrus Preference and 

would eviscerate the purpose of the Citrus Preference under the statute. If two of the current 

seven Denial Challenges were successful it would completely exclude the award of a license to 

Florida Distillers, as indicated in the notice from the Department.     

 

NAME AND ADDRESS OF FLORIDA DISTILLERS & COUNSEL FOR FLORIDA 

DISTILLERS, LLC 

 

26. CARIBBEAN DISTILLERS, LLC’s D/B/A FLORIDA DISTILLERS address is 

220 Alhambra Circle 304 Coral Gables, Florida 33134. For the purposes of this proceeding, 

Florida Distillers’ contact information is that of its undersigned counsel. 

SUBSTANTIAL INTERESTS 

27. To establish standing, an intervenor must demonstrate that it “is entitled to 

participate in the proceeding as a matter of constitutional or statutory right or pursuant to agency 

rule, or that the substantial interests of the intervenor are subject to determination or will be 

affected through the proceeding.”  R. 28-105.0027(2)(c), Fla. Admin. Code.  . 

28. Florida statute section 381.986(8)(a)3. states that “(f)or up to two licenses issued 

under subparagraph 2., the department shall give preference to applicants that demonstrate in 

their application that they own one or more facilities that are, or were, used for the canning, 

concentrating, or otherwise processing of citrus fruit or citrus molasses and will use or convert 

the facility or facilities for the processing of marijuana.” (emphasis added). 
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29. The plain meaning of the statute is an imperative and mandatory command to the 

Department to afford the citrus preference to no more than two applicants to those that qualify 

like Florida Distillers.  

30. If petitioner is successful in this challenge and obtains and MMTC license it will 

likewise affect Florida Distillers’ substantial interest in obtaining a license under the citrus 

preference in the limited pool available as indicated by Notice 20840661 

31. Florida Distillers’ is entitled to a comparative review of its application with the 

Petitioner and the petitioners in the Denial Challenges under the new regulatory regime and new 

pool of licenses of Florida Statute Section 386.986(8)(a) and rules promulgated by the 

Department implementing that section. Florida Distillers substantial interest is affected if there is 

no comparative review and MMTC licenses are awarded without objective standards articulated 

and applied by the Department. (See Bio-Medical Applications of Clearwater, Inc. v. Department 

of Health and Rehabilitative Services, 370 So. 2d. 19, 24 (Fla. 2nd DCA 1979) recognizing that 

“fairness requires” comparative review of mutually exclusive applications. See also, Gulf Court 

Nursing Center v. Department of Health and Human Services, 483 So. 2d. 700, 710 (Fla. 1st 

DCA 1986) recognizing that applicants to a new pool of licenses are entitled to comparative 

review with previous applicants for a new pool of available licenses.)  

32. Based on the information provided by Notice 20840661, Petitioners successful 

challenge would completely deprive Florida statute section 381.986(8)(a)3. of any meaning and 

render the legislature’s command to the Department surplusage affecting Florida Distillers’ 

substantial interest in obtaining a license under the Citrus Preference.  
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FLORIDA DISTILLERS SUPPORTS THE PRELIMINARY AGENCY ACTION 

AND CONSOLIDATION OF THE DENIAL CHALLENGES. 

 

33. Florida Distillers supports the Department’s preliminary agency action denying 

Petitioners Application for license as an MMTC, as well as the denial of the applications for 

licenses in the Denial Challenges.  

34. Florida Distillers supports consolidation of this proceeding with the Denial 

Challenges.  

STATEMENT REQUIRED BY SUBSECTION 28-106.204(3) 

35. Counsel for Florida Distillers with the representatives of all other parties of record 

and has been informed that Petitioner objects to Intervention in this matter by Florida Distillers 

and the Department takes no position on Intervention in this matter by Florida Distillers. 

  

For the reasons expressed, CARIBBEAN DISTILLERS, LLC D/B/A FLORIDA 

DISTILLERS respectfully requests that the Florida Division of Administrative Hearings accept 

CARIBBEAN DISTILLERS, LLC as an Intervenor in this matter, issue an ordering denying 

Petitioner’s application, and any such relief as may be proper including attorneys’ fees and costs.  

Respectfully submitted this 26th day of September, 2018. 

s/     

William N. Spicola 

Florida Bar Number: 70732 

204 South Monroe Street  

Suite 201 

Tallahassee, FL 32301 

WilliamSpicolaPA@gmail.com 

850-895-1056 
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CERTIFICATE OF SERVICE 

 I certify that a true copy of the foregoing was filed and served via email to the following 

on September 26, 2018: 

 

Jonathan S. Robbins, Esq.  

Fla. Bar #989428  

jonathan.robbins@akennan.com  

AKERMAN LLP  

Las Olas Centre II, Suite 1600  

350 East Las Olas Boulevard  

Fort Lauderdale, FL 33301-2999  

 

Ari H. Gerstin, Esq.  

Fla. Bar #0839671  

ari.gerstin@akennan.com  

AKERMAN LLP  

Three Brickell City Centre  

98 Southeast Seventh Street, Suite 1100  

Miami, FL 33131 

 

 

 

Velvel (Devin) Freedman  

Fla. Bar #99762  

vfreedman@bsfllp.com 

BOIES SCHILLER FLEXNER LLP  

100 SE Second Street  

Miami, FL 33131 

 

Eduardo S. Lombard, Esquire 

Vezina, Lawrence and Piscitelli, P.A. 

413 East Park Avenue 

Tallahassee, FL 32301 

elombard@vlplaw.com 

 

Megan S. Reynolds, Esquire 

Vezina Lawrence & Piscitelli, P.A. 

413 East Park Avenue 

Tallahassee, FL 32301 

mreynolds@vlplaw.com 

 

s/     

William N. Spicola 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 18-4474

ORDER TO SHOW CAUSE WHY JURISDICTION SHOULD NOT 
BE RELINQUISHED TO THE DEPARTMENT OF HEALTH

The undersigned has considered the responses to the Orders 
issued on September 7, 2018, in DOAH Case Nos. 18-4463, 18-4471, 
18-4472, 18-4473, and 18-4474.  As explained below, the 
undersigned is uncertain whether there are any material facts in 
dispute in the instant case.    

The undersigned is aware of the ruling in Nature’s Way 
Nursery of Miami, Inc. v. Florida Department of Health, Case 
Nos. 17-5801RE and 18-0720RU (Fla. DOAH June 15, 2018), that the 
“Scoring Methodology” utilized by the Department of Health (“the 
Department”) to award dispensing organization licenses in 2015 
was an unadopted rule.  However, the Florida Legislature amended 
section 381.986, Florida Statutes, during the 2017 Special 
Session to provide in pertinent part, that an applicant for a 
medical marijuana treatment center license could potentially be 
licensed if it “had a final ranking within one point of the 
highest final ranking in its region under former s. 381.986, 
Florida Statutes 2014.”  As a result, the proposed agency action 
at issue in the instant case (i.e., the 2018 denial of 
Petitioner’s application for registration as a medical marijuana 
treatment center pursuant to section 381.986(8)(a)2.a.) is based 
on the 2017 amended version of section 381.986, rather than on 
an unadopted rule applicable to the 2015 licensing decision. 

The undersigned is also aware of the ruling in Nature’s Way 
Nursery of Miami that the emergency rule adopted by the 
Department to implement section 381.986(8)(a)2.a., is an invalid 
exercise of delegated legislative authority.  However, pursuant 
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to the statutory “one point condition” in section 
381.986(8)(a)2.a. there are no disputed issues of material fact 
that, if resolved, could qualify Petitioner for registration as 
a medical marijuana treatment center.  

Finally, the undersigned must apply section 381.986 as 
written without presuming it to be unconstitutional.          
See generally Butler v. Dep’t of Ins., 680 So. 2d 1103, 1107 
(Fla. 1st DCA 1996)(noting that “the Division of Administrative 
Hearings has no jurisdiction to dispose of constitutional issues 
in a proceeding to determine the validity of a rule under 
section 120.56(1), Florida Statutes (1993)”).

Accordingly, within five days from issuance of the instant 
Order, the parties shall show cause why the undersigned should 
not relinquish jurisdiction to the Department for entry of a 
final order.  See § 120.57(1)(i), Fla. Stat. (2018)(mandating 
that “[a]n order relinquishing jurisdiction shall be rendered if 
the administrative law judge determines from the pleadings . . . 
that no genuine issues as to any material fact exists”).

DONE AND ORDERED this 28th day of September, 2018, in 
Tallahassee, Leon County, Florida.

S                                  
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 28th day of September, 2018.
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COPIES FURNISHED:

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Jonathan Seth Robbins, Esquire
Akerman Senterfitt
350 East Las Olas Boulevard, Suite 1600
Las Olas Centre II
Fort Lauderdale, Florida  33301-2229
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Ari H. Gerstin, Esquire
Akerman LLP
Three Brickell City Centre
98 Southeast 7th Street
Miami, Florida  33131
(eServed)

Devin Freedman, Counsel
Boies Schiller Flexner LLP
Suite 2800
100 Southeast 2nd Street
Miami, Florida  33131
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)

627



4

Glenn Thomas Burhans, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Gigi Rollini, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Courtney M. Crossland, Esquire
Pearson Bitman LLP
485 North Keller Road
Maitland, Florida  32751
(eServed)

William Nicholson Spicola, General Counsel
Professional Regulation
204 South Monroe Street
Suite 201
Tallahassee, Florida  32301
(eServed)
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BILL’S NURSERY, INC. 
 
 Petitioner,  

         Case No: 18-4474 
v. 
 
FLORIDA DEPARTMENT OF HEALTH, 
OFFICE OF COMPASSIONATE USE, 
 
 Respondent, 
 
and 
 
EAST COAST PACKERS, LLC, 
 
 Intervenor. 

 
 

EAST COAST PACKERS, LLC’s RESPONSE TO PETITIONERS’  
MOTION TO STRIKE UNAUTHORIZED PLEADINGS 

 
 

Petitioners’ Motion to Strike is misplaced for two primary reasons. First, despite their 

claims to the contrary, Petitioners explicitly ask the ALJ to re-score their rejected 2015 DO 

applications based upon the newly minted and so-called “Dr. Cornew method.” See, e.g., Dewar 

Pet. ¶¶ 22-23 (discussing ALJ Van Laningham’s use of a “formula” based “upon testimony 

provided by Dr. Ronald Cornew…”); id. ¶ 24 (“Utilizing Dr. Cornew’s method, Dewar’s 

aggregate score is ‘within one point’ of the proximity box for the Central region.”); id. ¶ 30.d 

(identifying disputed issue of material fact: “Whether ‘Dr. Cornew’s method’ should be utilized 

to determine whether a 2015 DO applicant was ‘within one point’ of the highest ranked applicant 

in its region.”).1 Petitioners do so because they have no other way to concoct a claim of 

                                                 
1 See also, Spring Oaks Pet. ¶¶ 24-25; Perkins Pet. ¶¶ 10-11; Bill’s Pet. ¶¶ 20-23; Tree-King Pet. 
¶¶ 18-19; TropiFlora Pet. ¶ 4 (n1); and DeLeon’s Pet. ¶¶ 22-23. 

Filed September 28, 2018 4:42 PM Division of Administrative Hearings
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entitlement to licensure under the One Point Provision. Put another way, if Petitioners merely 

travel under the unaltered 2015 scoring results without resort to the newly sprung “Dr. Cornew 

method,” their petitions must be summarily dismissed because it is undisputed that none of them 

came within one point of the final highest ranking in their respective region as required by 

section 381.986(8)(a)2.a., to wit: 

Petitioners’ DO Applications Final Rankings Under 2014 Statute2 

Case No. Petitioner/DO Applicant Name 
  (Region) 

Final  
Rank 

Regional  
Rank 

Highest Rank 
In Region 

Difference 

18-4463 Dewar Nurseries, Inc. 
(Central) 

5th of 7 3.9542 5.5458 
 

1.5916 

18-4471 Spring Oaks Greenhouses, Inc. 
(Central) 

6th of 7 2.0417 5.5458 3.5041 

18-4472 Tree King – Tree Farm, Inc. 
(Northwest) 

4th of 4 1.3583 3.6875 2.3292 

18-4473 Perkins Nursery, Inc. 
(Southwest) 

5th of 5 2.1167 4.1042 
 

1.9875 

18-4474 Bill’s Nursery 
(Southeast) 

5th of 5 1.5500 4.4000 2.8500 

18-4474 Bill’s Nursery 
(Northeast) 

5th of 5 1.2250 3.9750 2.7500 

18-4697 TropiFlora, LLC (not scored) 
(Southwest) 

N/A N/A 4.1042 N/A 

18-4698 DeLeon’s Bromeliads, Inc. 
(Central) 

7th of 7 1.9083 5.5458 3.6375 

 

                                                 
2 Source: Fla. Dep’t of Health, November 2015 Aggregated Score Card, available at: 
http://www.floridahealth.gov/programs-and-services/office-of-medical-marijuana-use/medical-
marijuana-treatment-centers/2015-dispensing-organization-application-processdispensing-
application-process/index.html, last visited 9/20/2018, attached as Ex. 1 to East Coast Packers, 
LLC’s Response to Order Dated September 7, 2018. Applicants were ranked from lowest to 
highest, e.g., 1 (out of 7) indicates the lowest (worst) ranking in the region, while a 7 indicates 
the highest (best). This chart recasts the rankings to reflect their place relative to the highest rank 
in their region; thus, for example, Dewar was the fifth highest ranked out of seven, while Bill’s, 
Perkins and DeLeon’s were ranked lowest in their regions. TropiFlora reflects “N/A” because its 
2015 application was not scored. 
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Second, Petitioners’ reliance upon Mitchell v. Federal Nat’l Mortgage Ass’n is 

unavailing. There, the appellee was the original mortgagor of certain real property who had 

conveyed all of his interest in the property to his daughter by warranty deed. The property was 

subsequently foreclosed upon. Appellee was not named in the suit below because no deficiency 

judgment was being sought; thus, the appellee was neither a necessary nor proper party to 

foreclosure proceeding. 763 So. 2d 358, 359 (Fla. 4th DCA 1998). Despite not being a party, 

appellee filed an Answer with Affirmative Defenses and a Counterclaim. The trial court struck 

that pleading because the appellee was not a party, and the Fourth DCA affirmed. Id. 

Importantly, appellee had no interest at stake because a deficiency judgment was not sought. 

That is far different than the instant situation, where East Coast has substantial interests at stake 

and has properly moved to intervene. That the ALJ has temporarily deferred decision on 

intervention to address the number of remaining licenses does not diminish East Coast’s interests 

nor bar East Coast from being heard here.  

To be clear, East Coast is entitled to be heard due to its substantial interests at stake here. 

See East Coast’s Motion to Intervene. Petitioners grossly contort the governing statute (by 

ignoring plain language that is inconvenient to their position), and have no standing when that 

statute is properly applied, let alone a cognizable claim – Petitioners plainly do not satisfy the 

One Point Provision. Should Petitioners prevail on their flawed theory, however, East Coast will 

be forever denied the opportunity to apply for MMTC licensure under the Citrus Preference, 

where the Legislature has mandated that the Department “shall give preference to applicants that 

demonstrate” that they own facilities that are or were used for citrus processing. 

§ 381.986(8)(a)3. Regardless of whether a qualifying Citrus Preference candidate is awarded a 

license, the Legislature made it clear that qualifying Citrus Preference candidates must have the 

opportunity to apply for licensure utilizing the preference. If Petitioners are successful, the 
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legislative Citrus Preference will be rendered meaningless and moot. If East Coast cannot be 

heard now, it might never be heard.  

The fact that the ALJ has deferred ruling on that Motion is of no moment, and East Coast 

should be permitted to proffer the Response to Order Dated Sept. 7, 2018 in order to create a 

complete record, even if only as a member of the general public. § 120.57(1)(b) (“All parties 

shall have an opportunity to respond, to present evidence and argument on all issues involved…. 

When appropriate, the general public may be given an opportunity to present oral or written 

communications.”). Any other reading of this provision would make it impossible to fulfill in 

any case in which a motion to intervene is not immediately resolved. Prohibiting East Coast from 

being heard on this issue until after a deferred ruling on East Coast’s motion to intervene would 

contravene the statute. Stated another way, once a deferred ruling is issued naming East Coast a 

party, there is no way for East Coast to retroactively go back and be heard on the issue raised in 

the Sept. 7 Order because that issue will be determined while the motion to intervene is pending. 

If East Coast cannot not proffer its argument in response to the Sept. 7 Order now – in the 

interim – it will never be heard on that issue. 

Moreover, while East Coast generally supports the Department’s position, the 

Department does not represent East Coast’s interests or speak for East Coast.  This was made 

clear via the Department’s letter alerting East Coast of the need to protect its interests under the 

Citrus Preference. This further requires that East Coast be heard “on all issues involved” during 

the period in which party status is under consideration, and not be forced to rely solely on the 

Department’s presentation of argument on this issue. To the extent the ALJ deems that leave is 

required to file its Response to Order Dated Sept. 7, 2018, notwithstanding the statute’s clear 

requirement or any provision in statute or order prohibiting it, East Coast respectfully requests 

that its filing and this response be deemed a request for leave and that leave be granted 
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accordingly. See, e.g., Fla. Admin. Code R. 28-106.211 (providing authority to the ALJ to issue 

any orders necessary to promote the just, speedy, and inexpensive determination of all aspects of 

the case). 

DATED this 28th day of September, 2018. 

Respectfully submitted, 

s/ Glenn Burhans, Jr. 
Glenn Burhans, Jr. 
Florida Bar No. 0605867 
gburhans@stearnsweaver.com 
Gigi Rollini 
Florida Bar No. 684491 
grollini@stearnsweaver.com 
STEARNS WEAVER MILLER  
WEISSLER ALHADEFF & SITTERSON, P.A. 
Highpoint Center 
106 East College Avenue 
Suite 700 
Tallahassee, FL  32301 
Telephone:  (850) 329-4850 
Facsimile:   (850) 329-4863 
Secondary:   cabbuhl@stearnsweaver.com 

ptassinari@stearnsweaver.com 
 
and 
 
Jessica M. Feingold 
Florida Bar No. 72511 
jfeingold@eastcoastpackers.com 
1900 Old Dixie Hwy 
Fort Pierce, FL 34946 
Telephone: (772) 489-7200 
 
Counsel for East Coast Packers, LLC 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was e-Served upon 

the following counsel this 28th day of September, 2018: 

Devin Freedman, Counsel 
Boies Schiller Flexner LLP 
Suite 2800 
100 Southeast 2nd Street 
Miami, FL 33131 
vfreedman@bsfllp.com 
 
Ari H. Gerstin, Esquire 
Akerman LLP 
Three Brickell City Centre 
98 Southeast 7th Street 
Miami, FL 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 
Jonathan Seth Robbins, Esquire 
Akerman Senterfitt 
350 East Las Olas Boulevard, Suite 1600 
Las Olas Centre II 
Fort Lauderdale, FL 333012229 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 
Eduardo S. Lombard, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
rhodge@vlplaw.com 
 
Megan S. Reynolds, Esquire 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
mreynolds@vlplaw.com 
 
 
 

S/ Glenn Burhans, Jr. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
BILL’S NURSERY, INC., 
 
 Petitioner, 
vs.        Case No. 18-4474 
 
DEPARTMENT OF HEALTH, 
 

Respondent. 
______________________________________/ 

 
THE DEPARTMENT’S NOTICE OF FILING 

 
Respondent Florida Department of Health files in this matter the attached Unopposed 

Motion for Extension of Time to File Responses to Show-Cause Order, originally filed in DOAH 

Case No. 18-4463. 

 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served on October 2, 2018, by email to: 
 
Jonathan S. Robbins 
Akerman LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, Florida 33301-2999 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 
and  
 
Ari H. Gerstin 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, Florida 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 

Glenn Burhans, Jr. 
Gigi Rollini 
Stearns Weaver Miller 
Weissler Alhadeff & Sitterson, P.A. 
Highpoint Center 
106 East College Avenue, Suite 700 
Tallahassee, Florida 32301 
gburhans@stearnsweaver.com 
grollini@stearnsweaver.com 
 
and 
 
Jessica M. Feingold 
1900 Old Dixie Hwy 
Fort Pierce, Florida 34946 
jfeingold@eastcoastpackers.com 
 

Filed October 2, 2018 4:54 PM Division of Administrative Hearings
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and  
 
Devin (Velvel) Freedman 
Bois Schiller Flexner LLP 
100 SE 2nd Street, Suite 2800 
Miami, Florida 33131 
vfreedman@bsfllp.com 
nbermond@bsfllp.com 
 
Counsel for Bill’s Nursery, Inc. 
 
Seann M. Frazier 
Marc Ito 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee, Florida 32301 
sfrazier@phrd.com 
mito@phrd.com 
 
Counsel for Intervenor Louis Del Favero 
Orchids, Inc. 

Counsel for Intervenor East Coast Packers, 
LLC 
 
Karl E. Pearson, Esquire  
Courtney M. Crossland  
485 N. Keller Rd., Suite 401  
Maitland, Florida 32751 
KPearson@pearsonbitman.com  
ccrossland@pearsonbitman.com  
 
Counsel for Intervenor Liner Source, Inc. 
 
William N. Spicola 
204 South Monroe Street, Suite 201 
Tallahassee, Florida 32301 
WilliamSpicolaPA@gmail.com 
 
Counsel for Intervenor, Caribbean Distillers, 
LLC, d/b/a Florida Distillers 
 
 

 
/s/ Eduardo S. Lombard    
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
elombard@vlplaw.com   
mreynolds@vlplaw.com  
rhodge@vlplaw.com 
 
Counsel for Respondent Department of 
Health 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
DEWAR NURSERIES, INC., 
 
 Petitioner, 
  
vs. Case No. 18-4463  
 
FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 
 

Respondent. 
______________________________________/ 
 

THE DEPARTMENT’S UNOPPOSED1 MOTION FOR 
EXTENSION OF TIME TO FILE RESPONSES TO SHOW-CAUSE ORDER 

 
Respondent Florida Department of Health requests an extension of time, through and 

including October 9, 2018, for all parties to file their responses to the ALJ’s Order to Show Cause 

Why Jurisdiction Should Not Be Relinquished to the Department of Health, issued September 28, 

2018.  All Petitioners2  and potential intervenors East Coast Packers, LLC; Louis Del Favero 

Orchids, Inc.; and Liner Source, Inc., do not object to this motion. 

On September 28, the ALJ ordered all parties to show cause why DOAH should not 

relinquish jurisdiction to the Department for entry of a final order.  See Order at 2.  The parties’ 

responses to the show-cause order are due on or before October 5.  See Order at 2.   

Department counsel needs additional time in which to prepare the Department’s response, 

as counsel will be in a rule-challenge final hearing October 4.3   Counsel’s time before the rule-

challenge final hearing has been and will be spent in depositions and otherwise preparing for final 

                                                 
1 Other than by potential intervenor Caribbean Distillers, LLC (aka Florida Distillers), which has 
not yet provided its position. 
2 Besides Dewar Nurseries, Inc., this includes Bill’s Nursery, Inc. (Case No. 18-4474); DeLeon’s 
Bromeliads, Inc. (Case No. 18-4698); Perkins Nurseries, Inc. (Case No. 18-4473); Spring Oaks 
Greenhouses, Inc., (Case No. 18-4471); Tree King–Tree Farm, Inc. (Case No. 18-4472); and 
TropiFlora, LLC (Case No. 18-4697). 
3 Aardvark Plant Services, Inv. v. Department of Health, Office of Medical Marijuana Use, DOAH 
Case No. 18-4585RP. 
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hearing.  This motion is submitted in good faith and not for the purpose of delay.  The requested 

time extension will not prejudice any party or unduly delay resolution of this proceeding.   

WHEREFORE, the Department requests an extension of time, through and including 

October 9, 2018, for all parties to file their responses to the ALJ’s show-cause order of September 

28. 

Conferral Certificate 

Department counsel conferred with counsel for all Petitioners and potential intervenors Del 

Favero, East Coast, and Liner Source about this motion and is authorized to represent that none 

objects to this motion.  Department counsel conferred with counsel for potential intervenor Florida 

Distillers, who advised that he would provide his client’s position as soon as he receives it.  The 

Department will update this certificate once it has received Florida Distillers’ position. 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served on October 2, 2018, by email to:   
 
Daniel R. Russell 
William Dean Hall, III 
Jones Walker LLP 
215 South Monroe Street, Suite 130 
Tallahassee, Florida 32301 
drussell@joneswalker.com 
whall@joneswalker.com 
mharrell@joneswalker.com 
 
Counsel for Petitioner Dewar Nurseries, Inc. 
 
Glenn Burhans, Jr. 
Gigi Rollini 
Stearns Weaver Miller 
Weissler Alhadeff & Sitterson, P.A. 
Highpoint Center 
106 East College Avenue, Suite 700 
Tallahassee, Florida 32301 
gburhans@stearnsweaver.com 
grollini@stearnsweaver.com 
 
and 
 
Jessica M. Feingold 
1900 Old Dixie Hwy 
Fort Pierce, Florida 34946 
jfeingold@eastcoastpackers.com 
 
Counsel for Intervenor East Coast Packers, 
LLC 

Seann M. Frazier 
Marc Ito 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee, Florida 32301 
sfrazier@phrd.com 
mito@phrd.com 
 
Counsel for Intervenor Louis Del Favero 
Orchids, Inc. 
 
Karl E. Pearson, Esquire  
Courtney M. Crossland  
485 N. Keller Rd., Suite 401  
Maitland, Florida 32751 
KPearson@pearsonbitman.com  
ccrossland@pearsonbitman.com  
 
Counsel for Intervenor Liner Source, Inc. 
 
William N. Spicola 
204 South Monroe Street, Suite 201 
Tallahassee, Florida 32301 
WilliamSpicolaPA@gmail.com 
 
Counsel for Intervenor, Caribbean Distillers, 
LLC, d/b/a Florida Distillers  

 
/s/ Eduardo S. Lombard   
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
elombard@vlplaw.com   
mreynolds@vlplaw.com  
rhodge@vlplaw.com 
 
Counsel for Respondent Florida Department 
of Health 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 18-4474

ORDER GRANTING EXTENSION OF TIME

The Department’s Unopposed Motion for Extension of Time to 
File Responses to Show-Cause Order, filed by the Department of 
Health on October 2, 2018, is GRANTED.

DONE AND ORDERED this 4th day of October, 2018, in 
Tallahassee, Leon County, Florida.

S                                  
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 4th day of October, 2018.
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COPIES FURNISHED:

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Jonathan Seth Robbins, Esquire
Akerman Senterfitt
350 East Las Olas Boulevard, Suite 1600
Las Olas Centre II
Fort Lauderdale, Florida  33301-2229
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Ari H. Gerstin, Esquire
Akerman LLP
Three Brickell City Centre
98 Southeast 7th Street
Miami, Florida  33131
(eServed)

Devin Freedman, Counsel
Boies Schiller Flexner LLP
Suite 2800
100 Southeast 2nd Street
Miami, Florida  33131
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)
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Glenn Thomas Burhans, Esquire
Stearns Weaver Miller Weissler 
  Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Gigi Rollini, Esquire
Stearns Weaver Miller Weissler 
  Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Courtney M. Crossland, Esquire
Pearson Bitman LLP
485 North Keller Road
Maitland, Florida  32751
(eServed)

William Nicholson Spicola, General Counsel
Department of Business 
  and Professional Regulation
Suite 201
204 South Monroe Street
Tallahassee, Florida  32301
(eServed)
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STATE OF FLORIDA  

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

 

BILL'S NURSERY, INC. 

 

  Petitioner,            

Case No: 18-4474   

v.  

  

FLORIDA DEPARTMENT OF HEALTH,  

OFFICE OF COMPASSIONATE USE,  

  

  Respondent,  

 

  

and 

 

CARIBBEAN DISTILLERS, LLC, 

D/B/A FLORIDA DISTILLERS 

 

 Intervenor. 

 

 

 

 

 

 

NOTICE OF APPLICATOIN STATUS 

 

CARIBBEAN DISTILLERS, LLC D/B/A FLORIDA DISTILLERS, (“Florida 

Distillers”) files this Notice of Application Status to inform the honorable judge and all parties 

that in light of and the injunction issued in Florigrown LLC v. Department of Health Office of 

Medical Marijuana Use in the second judicial circuit of Florida and the fact that he Department 

has not yet adopted a final rule such that any applicant meeting the Citrus Preference can apply 

for licensure under a rule issued by the Department, Florida Distillers at this time declines to file 

its application for licensure as a Medical Marijuana Treatment Center (“MMTC”). Florida 

Filed October 5, 2018 2:25 PM Division of Administrative Hearings
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Distillers meets all requirements for licensure as a MMTC and the Citrus Preference and remains 

prepared to file its application as necessary at the appropriate time.     

Respectfully submitted this 5th day of October, 2018. 

s/     

William N. Spicola 

Florida Bar Number: 70732 

204 South Monroe Street  

Suite 201 

Tallahassee, FL 32301 

WilliamSpicolaPA@gmail.com 

850-895-1056 

 

CERTIFICATE OF SERVICE 

 I certify that a true copy of the foregoing was filed and served via email or eServe to the 

following on October 5, 2018: 

John M. Lockwood 

Thomas J. Morton 

Devon Nunneley  

The Lockwood Law Firm 

Suite 810 

106 East College Avenue 

Tallahassee, FL 32301 

john@lockwoodlawfirm.com 

tj@lockwoodlawfirm.com 

devon@lockwoodlawfirm.com 

 

Eduardo S. Lombard, Esquire 

Vezina, Lawrence and Piscitelli, P.A. 

413 East Park Avenue 

Tallahassee, FL 32301 

elombard@vlplaw.com 

 

Jonathan S. Robbins, Esq.  

Fla. Bar #989428  

jonathan.robbins@akennan.com  

AKERMAN LLP  

Las Olas Centre II, Suite 1600  

350 East Las Olas Boulevard  

Fort Lauderdale, FL 33301-2999  

 

Ari H. Gerstin, Esq.  

Fla. Bar #0839671  

ari.gerstin@akennan.com  

AKERMAN LLP  

Three Brickell City Centre  

98 Southeast Seventh Street, Suite 1100  

Miami, FL 33131 

 

Velvel (Devin) Freedman  

Fla. Bar #99762  

vfreedman@bsfllp.com 

BOIES SCHILLER FLEXNER LLP  

100 SE Second Street  

Miami, FL 33131 

 

Frank Herrera  

Florida Bar no. 494801  

fherrera@hnewmedia.com  

Alana Hoffman  

Florida Bar no. 119206  

a.hoffman@.hnewmedia.com  

2001 Broadway Avenue, Suite 560  

Riviera Beach, Florida 33404 
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DANIEL R. RUSSELL  

Florida Bar No. 63445  

WILLIAM DEAN HALL, III  

Florida Bar No. 67936  

JONES WALKER LLP  

215 South Monroe Street, Suite 130  

Tallahassee, Florida 32301  

E-Mail: drussell@joneswalker.com  

whall@ioneswalker.com 

 

James A. McKee  

Florida Bar No. 0638218  

jmckee@foley.com  

FOLEY & LARDNER, LLP  

106 East College A venue, Suite 900  

Tallahassee, FL 32301-7732 

 

Gary V. Perko (FBN 855898)  

garyp@hgslaw.com  

D. Kent Safriet (FBN 174939)  

kents@hgslaw.com  

119 South Monroe Street, Suite 300  

Tallahassee, Florida 32301 

 

STEVEN R. ANDREWS  

(FBN: 0263680)  

steve@andrewslaw.com  

 

RYAN J. ANDREWS  

(FBN: 0104703)  

ryan@andrewslaw.com  

 

 

 

 

BRIAN FINNERTY 

(FBN: 94647) 

bfinnerty@andrewslawoffice.com 

 

Seann Frazier 

Suite 750 215 South Monroe Street 

Tallahassee FL 32301 

sfrazier@phrd.com 

 

Courtney Crossland 

485 North Keller Road 

Maitland FL 32751 

ccrossland@pearsonbitman.com 

 

Marc Ito 

Suite 750 215 South Monroe Street 

Tallahassee FL 32301 

mito@phrd.com 

 

Gigi Rollini 

Suite 700 106 East College Avenue 

Tallahassee FL 32301 

grollini@stearnsweaver.com 

 

Glenn Burhans 

Suite 700 106 East College Avenue 

Tallahassee FL 32301 

gburhans@stearnsweaver.com 

 

Megan S. Reynolds, Esquire 

Vezina Lawrence & Piscitelli, P.A. 

413 East Park Avenue 

Tallahassee, FL 32301 

mreynolds@vlplaw.com  

 

 

 

 

_/s/ __________________ 

William N. Spicola 
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STATE OF FLORIDA  

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

BILL'S NURSERY, INC.  

  

  Petitioner,            

Case No: 18-4474  

v.  

  

FLORIDA DEPARTMENT OF HEALTH,  

OFFICE OF COMPASSIONATE USE,  

  

  Respondent,  

 

  

and 

 

CARIBBEAN DISTILLERS, LLC, 

D/B/A FLORIDA DISTILLERS 

 

 Intervenor. 

 

MEMORANDUM OF LAW  

 

CARIBBEAN DISTILLERS, LLC D/B/A FLORIDA DISTILLERS, (“Florida Distillers”) 

files this Memorandum of Law in the proceeding initiated by BILL'S NURSERY, INC. 

(“Petitioner”) versus the FLORIDA DEPARTMENT OF HEALTH OFFICE OF 

COMPASSIONATE USE (“Department”) supporting relinquishing jurisdiction to the Department 

from the Florida Division of Administrative Hearings (Division) for entry of a final order because 

no genuine issues as to any material fact exist.     

INTRODUCTION 

In 2014, the Florida legislature enacted Section 381.986, Florida Statutes, governing 

compassionate use of low-THC cannabis for medical purposes and authorized the Department to 

adopt rules to implement the statute (“2014 Statute”). The Department adopted rules to implement 

the 2014 Statute, created an application for dispensing organizations, and award five licenses 

Filed October 9, 2018 10:56 AM Division of Administrative Hearings
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consistent with the five geographic regions included in the statute. Petitioner filed two applications 

for licensure as a dispensing organization pursuant to the 2014 Statute and the rules promulgated 

thereunder. See Petition ¶ 5. The applications for licensure as a dispensing organization in each 

geographic region were evaluated by the Department by three evaluators. The application that 

received the highest score from the evaluators in each geographic region was awarded a license by 

the Department. Petitioner did not receive the highest scores in either region and Petitioner’s 

applications were denied See Petition ¶ 10. Petitioner did not challenge the Department’s denial 

See Petition ¶ 12.  

Florida voters ratified Amendment 2 placed on the ballot by citizen’s initiative in 

November 2016 with an approval rate over seventy two percent of the votes cast. Amendment 2 

added Article X, section 29 (the “Amendment) to the Florida constitution which established access 

to medical marijuana under certain conditions as a constitution right and created a framework for 

the regulations and criteria for qualified patients, caregivers, physicians, and Medical Marijuana 

Treatment Centers (“MMTCs”). The Amendment commands the Department, in a timely fashion, 

to issue reasonable regulations necessary for the implementation and enforcement of the 

Amendment and states that the purpose of the regulations is to ensure the availability and safe use 

of medical marijuana by qualifying patients. The Amendment empowers the legislature to enact 

legislation consistent with the Amendment. The legislature enacted chapter 2017-232 – which 

created a comprehensive scheme governing the conditions under which qualified patients may use, 

physicians may order, and MMTCs may be licensed to cultivate, process and dispense medical 

marijuana in Florida (codified at Section 381.986 (2017) (“2017 Statute”).  

Florida Statute Section 381.986 identified, consistent with Amendment 2, the new pool of 

available licenses, the MMTCs, and replaced the 2014 Statute and licensure of dispensing 
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organizations. The Department then promulgated rules under the delegated legislative authority 

and its constitutional obligation.  Section 381.986(8)2. of the statute requires the Department to 

“license as medical marijuana treatment centers 10 applicants that meet the requirements of this 

section, under the following parameters:”…”any applicant whose application was reviewed 

evaluated and scored by the department and which was denied a dispensing organization license 

by the department under former s. 381.986, Florida Statutes 2014; which had one or more judicial 

challenges pending as of January 1, 2017, or had a final ranking within one point of the highest 

final ranking in its region under former s. 381.986, Florida Statutes, 2014; which meets the 

requirements of this section; and which provides documentation to the department that it has the 

existing infrastructure and technical and technological ability to begin cultivating marijuana within 

30 days after registration as a medical marijuana treatment center.” The Department awarded 

licenses to five Denied DO Applicants which had one or more administrative or judicial challenges 

pending as of January l, 2017 and two licenses through settlement agreements; Petitioner was not 

one of those applicants.  

Petitioner now alleges in its petition that it should be awarded one of a very limited number 

of MMTC licenses under the “within one point” of the highest final ranking in the regions it applied 

under former section 381.986 provision found in the current statute. However, Petitioner was not 

“within one point” of the highest final ranking in those regions as indicated by the November 2015 

Aggregate Scorecard (attached as Exhibit 1) and the denial letter issued by the Department. 

Petitioner offers nothing more than an invitation for the Division to re-write the plain language of 

the 2017 Statute to support their position and seeks to undermine the legislature’s prerogative to 

determined what scores applicable to the “within one point” provision in the 2017 statue.  
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ARGUMENT 

Each of Petitioner’s alleged disputed issue of material fact turn on what their scores were 

under the 2014 Statue as they must because Petitioner is seeking licensure under the “within one 

point” of the highest final ranking in its region under former section 381.986, Florida Statutes, 

2014 as found in the 2017 Statute. The problem for the Petitioner is that the Department 

generated these scores prior to the enactment of the relevant statute the Petitioner is trying to get 

a license under. There is no dispute that applicants were scored/ranked from best to worst by the 

Department, and the applicant with the highest score/rank in a geographic region were awarded a 

license under the 2014 Statute. The evaluation under the 2014 statute, and the rules promulgated 

thereunder, generated scores/ranks of the applicants regardless of any argument about the quality 

of that data for purposes of implementing the 2017 Statute. This only leaves the Petitioner with 

matters of statutory interpretation disguised as questions of fact to sustain its petition and 

“(m)atters of statutory interpretation are questions of law” Daniels v. Florida Department of 

Health, 898 So.2d 61, 64 (Fla. 2005). 

The Department made no determination on scoring material to Petitioner as it relates to 

the 2017 Statute. The legislature chose the scores to be relied on for the 2017 Statute and 

memorialized the scores in law as these were the only scores available. This is demonstrated by 

the fact that the November 2015 Aggregate Scorecard is included in the legislative record 

including the bill analysis1 (Page 6 attached as Exhibit 2). Indeed, what scores could the 

legislature have been looking to when writing the statute other than the only scores generated 

when the applications were reviewed evaluated and scored by the Department. The language of 

the 2017 Statute commands the Department where to look when determining eligibility under the 

                                                 
1 The entire analysis can be found at 

https://www.flsenate.gov/Session/Bill/2017A/8A/Analyses/2017s00008A.ap.PDF 
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2017 Statue and demonstrates that the legislature intended that an “applicant whose application 

was reviewed evaluated and scored by the department and which was denied a dispensing 

organization license by the department under former s. 381.986, Florida Statutes 2014… (and) 

had a final ranking within one point of the highest final ranking in its region under former s. 

381.986, Florida Statutes, 2014” receive a license. The actual language is our guide and “(i)n 

attempting to discern legislative intent, we first look to the actual language used in the statute.” 

Id.  

The only possible matter of statutory interpretation involves whether to use the “Final 

Rank” or “Regional Rank” from the November 2015 Aggregate Scorecard. Unfortunately for 

Petitioner, that determination is not material to them because regardless of the whether the 

Department looks to Final Rank or Regional Rank, Petitioner is not within one point of the 

highest final ranking. As it relates to Petitioner, the Department is performing a ministerial 

function in denying their application for a “within one point” license.  

The legislature, in their wisdom, chose the data the Department must use to issue licenses 

under the “within one point” provision. The words are plain, and it is within power of the 

legislature to choose. “When the words of a statute are plain and unambiguous and convey a 

definite meaning, courts have no occasion to resort to rules of construction—they must read the 

statute as written, for to do otherwise would constitute an abrogation of legislative power.” 

Nicoll v. Baker, 668 So.2d 989, 990–91 (Fla.1996).  

It is not within the powers of the executive branch, either the Department or the Division, 

to substitute its judgement for that of the legislature and abrogate the legislature’s decision-

making power. The only avenue open for the Petitioner, with the intent of the legislature so 

plainly evident in statute, is a challenge of the legislatures power to enact the statute under the 
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constitution. If there is a concern regarding the constitutionality of the 2017 statute, this is not the 

forum to address it. “(t)he Division of Administrative Hearings has no jurisdiction to dispose of 

constitutional issues in a proceeding to determine the validity of a rule under section 120.56(1), 

Florida Statutes (1993).” See, e.g., Butler v. State, Dep’t of Ins., 680 So. 2d 1103, 1107 (Fla. 1st 

DCA 1996). 

 As demonstrated above, no genuine issues of material fact exist. The legislature clearly 

intended the scores/ranks from the 2014 Statute application process to be used in determining 

eligibility under the “within one point” provision of the 2017 Statute. This is not the forum to 

address any constitutional problems with the 2017 statute, if any. The honorable judge should 

follow the mandate in Florida Statute § 120.57(1)(i) and issue an order relinquishing jurisdiction 

to the Department for entry of a final order.   

Respectfully submitted this 9th day of October, 2018. 

s/     

William N. Spicola 

Florida Bar Number: 70732 

204 South Monroe Street  

Suite 201 

Tallahassee, FL 32301 

WilliamSpicolaPA@gmail.com 

850-895-1056 

 

CERTIFICATE OF SERVICE 

 I certify that a true copy of the foregoing was filed and served via email to the following 

on October 9, 2018: 

Jonathan S. Robbins, Esq.  

Fla. Bar #989428  

jonathan.robbins@akennan.com  

AKERMAN LLP  

Las Olas Centre II, Suite 1600  

350 East Las Olas Boulevard  

Fort Lauderdale, FL 33301-2999  

Ari H. Gerstin, Esq.  

Fla. Bar #0839671  

ari.gerstin@akennan.com  

AKERMAN LLP  

Three Brickell City Centre  

98 Southeast Seventh Street, Suite 1100  

Miami, FL 33131 
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Velvel (Devin) Freedman  

Fla. Bar #99762  

vfreedman@bsfllp.com 

BOIES SCHILLER FLEXNER LLP  

100 SE Second Street  

Miami, FL 33131 

 

 

 

 

 

Eduardo S. Lombard, Esquire 

Vezina, Lawrence and Piscitelli, P.A. 

413 East Park Avenue 

Tallahassee, FL 32301 

elombard@vlplaw.com 

 

Megan S. Reynolds, Esquire 

Vezina Lawrence & Piscitelli, P.A. 

413 East Park Avenue 

Tallahassee, FL 32301 

mreynolds@vlplaw.com 

 

s/     

William N. Spicola 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
BILL’S NURSERY, INC., 
 
 Petitioner, 
vs.        Case No. 18-4474 
 
DEPARTMENT OF HEALTH, 
 

Respondent. 
______________________________________/ 

 
THE DEPARTMENT’S NOTICE OF FILING 

 
Respondent Florida Department of Health files in this matter the attached The 

Department’s Response to Show-Cause Order, originally filed in DOAH Case No. 18-4463. 

 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served on October 9, 2018, by email to: 
 
Jonathan S. Robbins 
Akerman LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, Florida 33301-2999 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 
and  
 
Ari H. Gerstin 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, Florida 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 
and  
 

Glenn Burhans, Jr. 
Gigi Rollini 
Stearns Weaver Miller 
Weissler Alhadeff & Sitterson, P.A. 
Highpoint Center 
106 East College Avenue, Suite 700 
Tallahassee, Florida 32301 
gburhans@stearnsweaver.com 
grollini@stearnsweaver.com 
 
and 
 
Jessica M. Feingold 
1900 Old Dixie Hwy 
Fort Pierce, Florida 34946 
jfeingold@eastcoastpackers.com 
 
Counsel for Intervenor East Coast Packers, 
LLC 
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Devin (Velvel) Freedman 
Bois Schiller Flexner LLP 
100 SE 2nd Street, Suite 2800 
Miami, Florida 33131 
vfreedman@bsfllp.com 
nbermond@bsfllp.com 
 
Counsel for Bill’s Nursery, Inc. 
 
Seann M. Frazier 
Marc Ito 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee, Florida 32301 
sfrazier@phrd.com 
mito@phrd.com 
 
Counsel for Intervenor Louis Del Favero 
Orchids, Inc. 

Karl E. Pearson, Esquire  
Courtney M. Crossland  
485 N. Keller Rd., Suite 401  
Maitland, Florida 32751 
KPearson@pearsonbitman.com  
ccrossland@pearsonbitman.com  
 
Counsel for Intervenor Liner Source, Inc. 
 
William N. Spicola 
204 South Monroe Street, Suite 201 
Tallahassee, Florida 32301 
WilliamSpicolaPA@gmail.com 
 
Counsel for Intervenor, Caribbean Distillers, 
LLC, d/b/a Florida Distillers 
 
 

 
/s/ Eduardo S. Lombard    
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
elombard@vlplaw.com   
mreynolds@vlplaw.com  
rhodge@vlplaw.com 
 
Counsel for Respondent Department of 
Health 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
DEWAR NURSERIES, INC., 
 
 Petitioner, 
  
vs. Case No. 18-4463  
 
FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 
 

Respondent. 
______________________________________/ 
 

THE DEPARTMENT’S RESPONSE TO SHOW-CAUSE ORDER 

Respondent Florida Department of Health responds to the ALJ’s September 28 Order to 

Show Cause Why Jurisdiction Should Not Be Relinquished to the Department of Health.  As 

explained below, the material, dispositive facts relating to Petitioners’ 2018 licensure denials are 

not disputed and jurisdiction over that issue should be relinquished.1   

I. Introduction  

Resolution of these licensing matters turns entirely on interpretation of a provision found 

in section 381.986, Florida Statutes (2018), Florida’s primary medical-marijuana statute.  Each 

Petitioner claims that it qualifies under a specific and narrow provision of law for one of a very 

limited number of medical marijuana treatment center (MMTC) licenses.  More specifically, each 

Petitioner claims it is entitled to licensure under section 381.986(8)(a)2.a., Florida Statutes, which 

directs the Department to license qualifying 2015 applicants that had final rankings within one 

point of the highest final ranking in their regions under former section 381.986, Florida Statutes 

                                                 
1 The Department’s Reply to Petitioners’ Joint Response to September 7 Order (filed September 
24, 2018) is incorporated by reference into this response. 
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(2014) (the One-Point Statute). 

To be sure, none of the Petitioners qualifies, as explained in the Department’s denial letters 

attached to the petitions.  Indeed, the final rankings earned by Petitioners in 2015 are not disputed.  

It is also not disputed that one Petitioner—TropiFlora, LLC—did not even receive a final ranking 

because its application was not evaluated and scored.  Yet each and every Petitioner claims it was 

within one point of the best applicant in its region.  The One-Point Statute calls for the application 

of basic math.  Simple subtraction shows that none of the Petitioners can satisfy the statutory 

requirement.  The One-Point Statute can be applied to deny Petitioners’ 2018 requests for MMTC 

licensure without regard to any allegedly unadopted or otherwise allegedly invalid rules.    

II. Standard for Relinquishing Jurisdiction 

Under section 120.57, Florida Statutes, DOAH must relinquish jurisdiction when it 

becomes apparent that a dispute as to material facts no longer exists.  See § 120.57(1)(i), Fla. Stat.   

In such an instance, DOAH is not required to hold an evidentiary hearing, but may determine 

that no genuine issue of material fact exists based solely on the pleadings, depositions, answers to 

interrogatories, admissions, or affidavits on file.  See, e.g., id.; Altee v. Duval Cnty. Sch. Bd., 990 

So. 2d 1124, 1130 (Fla. 1st DCA 2008).  Not all facts are material.  A material fact is one that is 

essential to resolution of the legal question in the case.  See, e.g., Cont’l Concrete, Inc. v. Lakes at 

La Paz III Ltd. P’ship, 758 So. 2d 1214, 1217 (Fla. 4th Fla. 2000); Nehr v. Pluris Wedgefield, Inc., 

OGC Case No. 17-0031, 2017 Fla. 1537775, at * 1 (Fla. DEP Feb. 13, 2017).  

III. Argument 

A. The dispositive facts are undisputed. 

In 2015, the Department received, evaluated, and scored Florida’s first batch of 

applications for a very limited number of dispensing-organization (DO) licenses to cultivate, 

process, and dispense medical marijuana—one per region for five Florida regions.  Consistent with 
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the administrative rules validated by ALJ Watkins in Baywood Nurseries Co. v. Department of 

Health, Case No. 15-1694RP (Fla. DOAH May 27, 2015) (Baywood Final Order), the Department 

calculated applicants’ scores by entering the category and subcategory scores assigned by the 

individual evaluators into the spreadsheet to produce a “Final Rank” and a “Regional Rank” for 

each applicant whose application was reviewed, evaluated, and scored (the Final Scorecard).  See, 

e.g., id. ¶ 10.  The applicants’ scores by evaluator, Final Rank, and Regional Rank are reflected in 

the Final Scorecard’s summary worksheet as follows: 

 

E.g., Fla. S. Comm. on Approp., SB 8-A (2017) Staff Analysis at 6 (Staff Analysis attached as 

Exhibit A). 

The applicants that received the highest Final Rank in each region were deemed approved 

(that is, the winners) for their respective regions.  The Regional Rank reflects an applicant’s place 
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within its region, with the highest Regional Rank reflecting the best application and the lowest 

Regional Rank reflecting the worst application.  See Ex. A.  For example, in the Southwest region, 

Alpha Foliage had the highest (and best) Final Rank of 4.1042 and Regional Rank of 5.  See Ex. 

A.  Perkins received the Southwest region’s lowest (and worst) Final Rank of 2.1167 and was last 

with a Regional Rank of 1.  See Ex. A. 

The Department notified each losing applicant by letter dated November 23, 2015, that the 

applicant was not the highest-scored applicant for its region and therefore its application was 

denied (the 2015 Denial Letters).2  See, e.g., Dewar Pet. Ex. B.  Every one of the 2015 Denial 

Letters included the following notice of chapter 120 rights: 

This notice is agency action for purposes of section 120.569, Florida 
Statutes. A party whose substantial interest is affected by this action may 
petition for an administrative hearing pursuant to sections 120.569 and 
120.57, Florida Statutes. A petition must be filed in writing and must be 
received by the Agency Clerk within twenty-one (21) days from receipt of 
this notice. The petition may be mailed to the Agency Clerk, Department of 
Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, FL 32399-1703; 
hand delivered to the Agency Clerk, Department of Health, 2585 Merchants 
Row Blvd., Prather Building, Suite 110, Tallahassee, FL; or sent by 
facsimile to (850) 413-8743. Such petition must be filed in conformance 
with Florida Administrative Code Rules 28-106.201 or 28-106.301, as 
applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the 
right to a hearing on this agency action. 

See, e.g., Dewar Pet. Ex. B.   

In December 2015, the Department received 13 petitions from disappointed license 

applicants, including Petitioners Dewar Nurseries, Inc.; Tree King–Tree Farm, Inc.; Perkins 

Nursery, Inc.; and TropiFlora, LLC.  All petitions were referred to DOAH.  Dewar, Tree King, 

                                                 
2  As TropiFlora’s application was never scored, TropiFlora’s 2015 Denial Letter stated that 
TropiFlora’s application was denied for failure to meet the minimum statutory requirements,  
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Perkins, and TropiFlora each voluntarily dismissed its petition prior to final hearing.  See In re 

Licensure of the Low-THC Cannabis Dispensing Org. for the Sw. Region, DOAH Case Nos. 15-

7269, 15-7270, 15-7271, 15-7272; Dewar Nurseries, Inc. v. Dep’t of Health, DOAH Case No. 15-

7273; Tree King–Tree Farm, Inc. v. State of Fla., Fla. Dep’t of Health, DOAH Case No. 15-7278.  

Petitioners Bill’s Nursery, Inc.; Deleon’s Bromeliads, Inc.; and Spring Oaks Greenhouses, Inc., 

did not file any petitions, failing to avail themselves of the point of entry provided in the 2015 

Denial Letters.  Four other applicants proceeded to final hearing, and those matters were resolved 

by final order.  See, e.g., Loop’s Nursery & Greenhouses, Inc. v. Dep’t of Health, Office of 

Compassionate Use, Case No. 15-7274 (Fla. DOAH Oct. 7, 2016; Fla. DOH Jan. 5, 2017); 

McCrory’s Sunny Hill Nursery, LLC v. Dep’t of Health, Case No. 15-7275 (Fla. DOAH Dec. 12, 

2016; Fla. DOH Dec. 19, 2016); Plants of Ruskin, Inc. v. Dep’t of Health, Case Nos. 17-0116, 17-

0117 (Fla. DOAH May 23, 2017; Fla. DOH Aug. 22, 2017). 

In a 2017 special session, the legislature completely rewrote section 381.986.  See ch. 2017-

232, § 3, Laws of Fla.  The 2017 statute repealed the previous version of section 381.986 in its 

entirety.  See, e.g., id.  In its place, the legislature provided a comprehensive regulatory structure 

to implement the constitutional amendment adopted by voter referendum in late 2016, article X, 

section 29 of the Florida Constitution.  See, e.g., id.  However, the 2017 statute did provide for 

former DOs to receive MMTC licenses upon meeting certain statutory requirements3: 

The Department was directed to issue 10 additional licenses to applicants meeting the 

following conditions and requirements: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.— 

(a) . . . 
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2. The department shall license as medical marijuana treatment centers 10 
applicants that meet the requirements of this section, under the following 
parameters: 

a. As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, and 
scored by the department and which was denied a dispensing organization 
license by the department under former s. 381.986, Florida Statutes 2014; 
which had one or more administrative or judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under former s. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 

§ 381.986(8)(a)2.a.–b., Fla. Stat. (2018)4 (emphasis added). 

In mid-2018, Petitioners each requested MMTC licensure under the One-Point Statute.  

The Department denied the requests on the grounds that none of the Petitioners qualified (the 2018 

License Denials). 

B. Petitioners do not qualify for MMTC licensure under the One-Point Statute. 

None of the Petitioners qualifies for licensure, as explained in the Department’s 2015 

Denial Letters attached to the petitions.  None is within one point of its region’s highest-ranking 

applicant from the 2015 application batch, whether using the applicants’ Final Ranks or Regional 

Ranks.  In fact, most Petitioners earned the lowest Final Ranks in their regions: 

                                                 
4 The Department cites the 2018 version of section 381.986 here, as that version was in effect when 
the Department denied Petitioners’ 2018 requests for MMTC licensure. 
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There is no way to interpret the One-Point Statute as directing the Department to license 

2015 applicants that were more than one point behind the highest-ranking applicant in their region.  

Yet that is precisely what Petitioners ask DOAH to do.  Each Petitioner seeks to have DOAH 

modify the scores in some manner.  One Petitioner, TropiFlora, even wants DOAH to assign it a 

score, as TropiFlora’s application was rejected for failing to meet minimum statutory requirements 

and was never scored.  The One-Point Statute simply does not afford DOAH or the Department 

the authority to do that.  

C. DOAH must defer to the Department’s interpretation of the One-Point Statute, which is 
supported by the legislative record. 

The Final Scorecard was included in the legislative record (including staff analyses) as the 

bill that was adopted as the 2017 version of section 381.986 (Senate Bill 8-A) moved through the 

various legislative committees.  See, e.g., Ex. A.  This fact shows that the legislature intended to 

utilize the Final Ranks and other scores set forth in the Final Scorecard as those scores existed 

when the law was enacted.  When enacting the One-Point Statute, the legislature knew what the 

Final Ranks were and knew how many 2015 DO applicants were within one point of the highest-

ranking applicant in their regions. 

Importantly, an administrative agency’s interpretation of the statute the agency is charged 

with implementing is entitled to great deference.  See, e.g., Level 3 Commc’ns, LLC v. Jacobs, 841 

Region Applicant Status Final Rank Regional Rank

Knox  Winner 5.5458 7

Dewar  Petitioner 3.9542 3

Spring Oaks Petitioner  2.0417 2

DeLeon's Petitioner  1.9083 1

Hackney Winner 3.6875 4

Tree King Petitioner 1.3583 1

San Felasco Winner 3.9750 5

Bill's Petitioner 1.2250 1

Alpha Winner 4.1042 5

Perkins Petitioner 2.1167 1

TropiFlora  Petitioner

Costa Winner 4.4000 5

Bill's Petitioner 1.5500 1
Southeast

Rejected; not scored

Central

Northwest

Northeast

Southwest
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So. 2d 447, 450 (Fla. 2003); Shands Jacksonville Med. Ctr., Inc. v. Dep’t of Health, Case No. 17-

3265, Final Order at 2 (adopting Rec. Order ¶¶ 83–84) (Fla. DOAH June 13, 2018; Fla. DOH July 

19, 2018) (Chief ALJ Cohen).  Reviewing courts and DOAH will not depart from the 

contemporaneous construction of a statute by a state agency charged with the statute’s 

implementation and enforcement unless that construction is clearly unauthorized or erroneous.  

Level 3, 841 So. 2d at 450; Shands, DOAH Case No. 17-3265, Final Order at 2 (adopting Rec. 

Order ¶¶ 83–84) .  DOAH must defer as well.  See Shands, DOAH Case No. 17-3265, Final Order 

at 2 (adopting Rec. Order ¶¶ 83–84). 

Here, the Department’s interpretation of the One-Point Statute is consistent with the 

statute’s plain language and not clearly unauthorized or erroneous.   

D. Petitioners’ arguments are unavailing. 

Petitioners’ goal is this proceeding is clear: Petitioners want to have their 2015 license 

applications rescored or for DOAH to modify those scores through rounding or other means.  That 

is not possible under the law—nor, in any event, would it matter.  It would not matter because the 

legislature directed the Department to use the 2015 scores as those scores existed when the One-

Point Statute was enacted. 

1. The One-Point Statute does not direct or authorize the Department to adjust, round, 
change, or otherwise modify the Final Ranks or any other 2015 score. 

There is no basis for concluding the One-Point Statute requires or allows the Department 

to round any Final Rank or other score reflected in the Final Scorecard to the nearest whole 

number.  There is nothing in the One-Point Statute (or the Florida Statutes generally) requiring, 

warranting, or even authorizing the Department to round Final Ranks to the nearest whole number 

when determining a 2015 applicant’s eligibility for MMTC licensure under the One-Point Statute.  

The legislature is presumed to know—and did know—what the Final Ranks were and what they 
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represented.  The legislature intentionally used the phrase final ranking when drafting the One-

Point Statute.  If the legislature wanted a different outcome or wanted to use different words, it 

could have.  See, e.g., Regency Towers Owners Ass’n v. Pettigrew, 436 So. 2d 266, 268 (Fla. 1st 

DCA 1983) (noting that courts are not at liberty to ignore language legislature chose to use).  But 

it did not.  And neither the Department nor DOAH may presume the legislature would have chosen 

different statutory language had the legislature known when it enacted the One-Point Statute of 

what some Petitioners allege are deficiencies in the methodology the Department used to score 

and rank license applications in 2015 (2015 Scoring Methodology). 

2. Even if the 2015 scores were the result of an unadopted rule and rule 64ER17-7 were 
invalid, Petitioners still would not qualify for MMTC licensure. 

As the ALJ correctly noted in the show-cause order, the proposed agency actions 

challenged here—that is, the 2018 License Denials—are based on the One-Point Statute.  To the 

extent Petitioners allege or contend the 2018 License Denials were based on an unadopted or 

otherwise allegedly invalid rule,5 the outcome of Petitioners’ 2018 requests for licensure does not 

change. Whether the 2018 License Denials are based on an unadopted or otherwise invalid rule is 

not dispositive.  For this reason, whether the 2018 License Denials or the 2015 scores are based on 

an unadopted or otherwise invalid rule is a question that is legally irrelevant to the 2018 License 

Denials.  The undisputed, dispositive facts establish that Petitioners do not qualify under the One-

Point Statute.  Put differently, even if Petitioners prevailed on an unadopted- or otherwise-invalid-

rule argument, Petitioners would still be ineligible for MMTC licensure under the One-Point 

Statute, as they did not receive final rankings within one point of the highest final rankings in their 

                                                 
5 Following those Petitioners’ line of erroneous reasoning, the entire 2015 scoring and final-
ranking process would be void, as the 2015 DO applications may not be re-scored and the Final 
Ranks may not be recalculated or otherwise modified.  This would leave Petitioners without any 
Final Rank on which to base licensure and thus render Petitioners ineligible for licensure.  
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respective regions. 

The June 2017 final order entered in the Nature’s Way case6 declaring the 2015 Scoring 

Methodology to be an unadopted rule and rule 64ER17-7 an invalid rule has no legal import here, 

as the order does not and cannot overcome the legislature’s directive in the One-Point Statute for 

the Department to use the 2015 Final Ranks when determining eligibility for licensure under that 

provision.   Because the legislature directed the Department to use the final ranks from 2015, 

Petitioners will not suffer any immediate injury-in-fact from alleged unadopted rules or otherwise 

invalid rules: as correctly noted in the show-cause order, Petitioners’ injuries are based on the 

current version of section 381.986, rather than on an unadopted rule applicable to the 2015 

licensing decisions. 

Because Petitioners’ 2015 applications may not be rescored or comparatively evaluated 

anew and because the 2015 Final Ranks and other scores may not now be challenged or collaterally 

attacked, Petitioners’ substantial interests are not affected7 by the 2015 Scoring Methodology even 

                                                 
6 Nature’s Way Nursery of Miami, Inc. v. Fla. Dep’t of Health, Case Nos. 17-5801RE, 18-0720RU 
(Fla. DOAH June 15, 2018). 
7 To have standing to challenge an agency statement as an unadopted rule under chapter 120, a 
petitioner must demonstrate that it is substantially affected by the agency statement.  See, e.g., 
§ 120.56(4)(d), Fla. Stat.  Only a party that is substantially affected by the agency statement has 
standing to challenge the statement as being an unadopted rule.  See § 120.56(4)(a), Fla. Stat.; 
Office of Ins. Regulation & Fin. Servs. Comm’n v. Secure Enters., L.L.C., 124 So. 3d 332, 336 
(Fla. 1st DCA 2013).  To establish that it is substantially affected, the party must show (1) that the 
rule or policy will result in a real or immediate injury in fact and (2) that the alleged interest is 
within the zone of interest to be protected or regulated.  Secure Enters., 124 So. 3d at 336. 

A “real or immediate injury in fact” does not include an injury that is abstract, conjectural, 
speculative, or hypothetical.  See Village Park Mobile Home Ass’n, Inc. v. State of Fla., Dep’t of 
Bus. Regulation, 506 So. 2d 426, 433 (Fla. 1st DCA 1987).  Rather, an unadopted-rule challenge 
petitioner must allege that it has sustained or is immediately in danger of sustaining some direct 
injury as a result of the challenged official conduct.  Id.  Stated differently, the petitioner’s 
allegations must be of sufficient immediacy and reality to confer standing.  Id. (citing Fla. Dep’t 
of Offender Rehab. v. Jerry, 353 So. 2d 1230, 1236 (Fla. 1st DCA 1978), disapproved on other 
grounds, Fla. Home Builders Ass’n v. Dep’t of Labor & Emp. Sec., 412 So. 2d 351 (Fla. 1982)). 
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assuming for argument’s sake that the 2015 Scoring Methodology is an unadopted rule.  That is, 

Petitioners still could not meet the requirements of the One-Point Statute and still would not be 

eligible for MMTC licensure.  Therefore, Petitioners lack standing to challenge the 2015 Scoring 

Methodology. 

And even if Petitioners had such standing and prevailed in an unadopted-rule challenge, 

DOAH would be left to issue its recommended order8 on the 2018 License Denials based on the 

One-Point Statute alone, and Petitioners still would not be entitled to licensure.  Without regard to 

any alleged unadopted rule from 2015, then, and under the plain meaning of the One-Point Statute, 

the final rankings the legislature directed the Department to use are the 2015 Final Ranks listed in 

the 2015 Final Scorecard—meaning that none of the Petitioners would have a final ranking within 

one point of the highest final ranking in its region.   

In short, even if the 2015 Scoring Methodology were an unadopted rule and even without 

rule 64ER17-7 to interpret and implement the One-Point Statute, DOAH would be correct to 

conclude that no material facts regarding the 2018 License Denials are disputed and relinquish 

jurisdiction as to the 2018 License Denials based purely on the One-Point Statute, itself.   

IV. Conclusion 

The dispositive facts are not disputed.  No Petitioner received a final ranking within one 

point of the highest final ranking in its region.  To the extent Petitioners contend the 2018 License 

Denials were based on an unadopted or otherwise invalid rule or rules, the fact that each Petitioner 

is ineligible for licensure under the plain meaning of the One-Point Statute would not change.   

To the extent Petitioners purport to assert an unadopted-rule challenge, DOAH would need 

                                                 
8 DOAH has final-order authority as to any Petitioner’s rule challenge and recommended-order 
authority as to Petitioners’ 2018 License Denials.  See, e.g., § 120.56(4)(d), 120.57(k), Fla. Stat.  
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to dispose of that issue by final order, not relinquishment.  Accordingly, the Department will 

shortly file a motion to dismiss or for summary final order addressing the allegedly-unadopted-

rule challenges.  If DOAH issued a final order ruling for Petitioners in an unadopted-rule challenge, 

Petitioners still would not be entitled to MMTC licensure under the One-Point Statute.  But with 

no dispositive facts in dispute as to the 2018 licensure denials, relinquishment is warranted on that 

issue. 

 

  

670



13 
 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served on October 9, 2018, by email to: 
 
Daniel R. Russell 
William Dean Hall, III 
Jones Walker LLP 
215 South Monroe Street, Suite 130 
Tallahassee, Florida 32301 
drussell@joneswalker.com 
whall@joneswalker.com 
mharrell@joneswalker.com 
 
Counsel for Petitioner Dewar Nurseries, Inc. 
 
Glenn Burhans, Jr. 
Gigi Rollini 
Stearns Weaver Miller 
Weissler Alhadeff & Sitterson, P.A. 
Highpoint Center 
106 East College Avenue, Suite 700 
Tallahassee, Florida 32301 
gburhans@stearnsweaver.com 
grollini@stearnsweaver.com 
 
and 
 
Jessica M. Feingold 
1900 Old Dixie Hwy 
Fort Pierce, Florida 34946 
jfeingold@eastcoastpackers.com 
 
Counsel for Intervenor East Coast Packers, 
LLC 

Seann M. Frazier 
Marc Ito 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee, Florida 32301 
sfrazier@phrd.com 
mito@phrd.com 
 
Counsel for Intervenor Louis Del Favero 
Orchids, Inc. 
 
Karl E. Pearson, Esquire  
Courtney M. Crossland  
485 N. Keller Rd., Suite 401  
Maitland, Florida 32751 
KPearson@pearsonbitman.com  
ccrossland@pearsonbitman.com  
 
Counsel for Intervenor Liner Source, Inc. 
 
William N. Spicola 
204 South Monroe Street, Suite 201 
Tallahassee, Florida 32301 
WilliamSpicolaPA@gmail.com 
 
Counsel for Intervenor, Caribbean Distillers, 
LLC, d/b/a Florida Distillers  

 
 
  

 
 
/s/ Eduardo S. Lombard   
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 

671



14 
 

Tallahassee, Florida 32301 
(850) 224-6205 
elombard@vlplaw.com   
mreynolds@vlplaw.com  
rhodge@vlplaw.com 
 
Counsel for Respondent Department of 
Health 

 

672



The Florida Senate 

BILL ANALYSIS AND FISCAL IMPACT STATEMENT 
(This document is based on the provisions contained in the legislation as of the latest date listed below.) 

Prepared By: The Professional Staff of the Committee on Appropriations  
 
BILL:  SB 8-A 

INTRODUCER:  Senators Bradley and Young 

SUBJECT:  Medical Use of Marijuana 

DATE:  June 8, 2017 

 

 ANALYST  STAFF DIRECTOR  REFERENCE  ACTION 
1. Looke  Stovall  HP  Fav/3 amendments 

2. Loe  Hansen  AP  Favorable 

 

Please see Section IX. for Additional Information: 

AMENDMENTS - Significant amendments were recommended 

 

I. Summary: 

SB 8-A implements the provisions of s. 29, Art. X, of the State Constitution. The bill: 

 Exempts the sale of marijuana and marijuana delivery devices from sales tax. 

 Establishes procedures for physicians to issue physician certifications to patients who have 

qualifying medical conditions. 

 Establishes residency requirements for patients to be issued a Medical Marijuana Use 

Registry Identification Card (ID card). 

 Establishes qualifications required to become a caregiver including requiring the Department 

of Health (DOH) to create a caregiver certification course that each caregiver must take. 

 Limits the number of caregivers each patient may have and the number of patients each 

caregiver may assist. 

 Changes the name of the Compassionate Use Registry to the Medical Marijuana Use 

Registry and requires the DOH to issue ID cards to patients and caregivers. 

 Details requirements for MMTC applicants and standards that each MMTC must meet to 

maintain licensure. 

 Grandfathers in existing dispensing organizations as MMTCs and requires the DOH to 

license 10 new MMTCs by October 3, 2017, and then four new MMTCs each time the 

registry increases by 100,000 registered patients. 

 Limits the number of dispensing facilities each MMTC may operate to 25 statewide and per 

region based on the percentage of population in each region. The total number of dispensing 

facilities each MMTC may operate increases by five per 100,000 patients registered in the 

Medical Marijuana Use Registry. MMTCs may sell dispensing facility slots to each other. 

These caps expire on April 1, 2020. 

REVISED:         
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 Requires laboratory testing of MMTC products and creates a certification program for 

medical marijuana testing laboratories. 

 Preempts the regulation of cultivation and processing of marijuana to the state. 

 Allows local governments to ban MMTC dispensing facilities. If a local government does not 

ban dispensing facilities it may not place any restrictions on the number of dispensing 

facilities allowed and may not adopt any regulations for dispensing facilities that are more 

restrictive than its ordinances regulating pharmacies. 

 Requires the DOH and the Department of Highway Safety and Motor Vehicles (DHSMV) to 

establish educational campaigns related to the medical use of marijuana. 

 Creates the Coalition for Medicinal Cannabis Research and Education (coalition) to conduct 

rigorous scientific research, provide education, disseminate research, and to guide policy 

development for the adoption of a statewide policy on ordering and dosing practices for the 

medicinal use of cannabis. 

 Includes rulemaking and other provisions to aid the DOH in adopting rules and implementing 

the provisions of Amendment 2 within the time frame specified in the amendment. 

Includes appropriations for the state 2017-2018 fiscal year for the DOH, for the education 

programs, and for the Coalition. 

II. Present Situation: 

Treatment of Marijuana in Florida 

Florida law defines cannabis as “all parts of any plant of the genus Cannabis, whether growing 

or not; the seeds thereof; the resin extracted from any part of the plant; and every compound, 

manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin,”1 and 

places it, along with other sources of tetrahydrocannabinol (THC), on the list of Schedule I 

controlled substances.2 The definition excludes “low-THC cannabis” as defined in s. 381.986, 

F.S., if manufactured, possessed, sold, purchased, delivered, distributed, or dispensed in 

conformance with that section.  

 

Schedule I controlled substances are substances that have a high potential for abuse and no 

currently accepted medical use in the United States.3 As a Schedule I controlled substance, 

possession and trafficking of cannabis carry criminal penalties that vary from a first-degree 

misdemeanor4 up to a first-degree felony with a mandatory minimum sentence of 15 years in 

state prison and a $200,000 fine.5 Paraphernalia6 that is sold, manufactured, used, or possessed 

with the intent to be used to plant, propagate, cultivate, grow, harvest, manufacture, compound, 

convert, produce, process, prepare, test, analyze, pack, repack, store, contain, conceal, inject, 

ingest, inhale, or otherwise introduce into the human body a controlled substance, is also 

                                                 
1 Section 893.02(3), F.S. 
2 Section 893.03(1)(c)7. and 37., F.S. 
3 Section 893.03(1), F.S. 
4 This penalty is applicable to possession or delivery of less than 20 grams of cannabis. See s. 893.13(3) and (6)(b), F.S. 
5 Trafficking in more than 25 pounds, or 300 plants, of cannabis is a first-degree felony with a mandatory minimum sentence 

that varies from three to 15 years in state prison depending on the quantity of the cannabis possessed, sold, etc. See 

s. 893.135(1)(a), F.S. 
6 Section 893.145, F.S. 
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prohibited and carries criminal penalties ranging from a first degree misdemeanor to a third 

degree felony.7 

 

Medical Marijuana in Florida: the Compassionate Medical Cannabis Act of 2014 

Patient Treatment with Low-THC Cannabis 

The Compassionate Medical Cannabis Act of 20148 (act) legalized a low tetrahydrocannabinol 

(THC) and high cannabidiol (CBD) form of cannabis (low-THC cannabis)9 for medical use10 by 

patients suffering from cancer or a physical medical condition that chronically produces 

symptoms of seizures or severe and persistent muscle spasms. The act provides that a Florida 

licensed allopathic or osteopathic physician who has completed the required training11 and has 

examined and is treating such a patient may order low-THC cannabis for that patient to treat such 

disease, disorder, or condition or to alleviate its symptoms, if no other satisfactory alternative 

treatment options exist for that patient. In order for a physician to order low-THC cannabis for a 

patient, all of the following conditions must apply: 

 The patient is a permanent resident of Florida; 

 The physician has treated the patient for at least 3 months immediately preceding the 

patient’s registration and has determined that the risks of ordering low-THC cannabis are 

reasonable in light of the potential benefit for that patient;12 

 The physician registers as the orderer of low-THC cannabis for the patient on the 

compassionate use registry (registry) maintained by the DOH and updates the registry to 

reflect the contents of the order; 

 The physician maintains a patient treatment plan that includes the dose, route of 

administration, planned duration, and monitoring of the patient’s symptoms and other 

indicators of tolerance or reaction to the low-THC cannabis; 

 The physician submits the patient treatment plan quarterly to the University of Florida, 

College of Pharmacy (UFCP) for research on the safety and efficacy of low-THC cannabis 

on patients; and 

 The physician obtains the voluntary informed consent of the patient or the patient’s legal 

guardian to treatment with low-THC cannabis after sufficiently explaining the current state of 

knowledge in the medical community about the effectiveness of treatment of the patient’s 

                                                 
7 Section 893.147, F.S. 
8 Chapter 2014-157, Laws of Fla., codified in s. 381.986, F.S. 
9 Section 381.986(b), F.S., defines “low-THC cannabis,” as the dried flowers of the plant Cannabis which contain 0.8 percent 

or less of tetrahydrocannabinol and more than 10 percent of cannabidiol weight for weight, or the seeds, resin, or any 

compound, manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin.  
10 Section 381.986(1)(c), F.S., defines “medical use” as administration of the ordered amount of low-THC cannabis; and the 

term does not include the possession, use, or administration by smoking, or the transfer of low-THC cannabis to a person 

other than the qualified patient for whom it was ordered or the qualified patient’s legal representative. Section 381.986(1)(e), 

F.S., defines “smoking” as burning or igniting a substance and inhaling the smoke; smoking does not include the use of a 

vaporizer. 
11 Section 381.986(4), F.S., requires such physicians to successfully complete an 8-hour course and examination offered by 

the Florida Medical Association or the Florida Osteopathic Medical Association that encompasses the clinical indications for 

the appropriate use of low-THC cannabis, appropriate delivery mechanisms, contraindications for such use, and the state and 

federal laws governing its ordering, dispensing, and processing. 
12 If a patient is younger than 18 years of age, a second physician must concur with this determination, and such 

determination must be documented in the patient’s medical record. 
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condition with low-THC cannabis, the medically acceptable alternatives, and the potential 

risks and side effects.13 

 

The act creates exceptions to existing law to allow qualified patients14 and their legal 

representatives to purchase, acquire, and possess low-THC cannabis – up to the amount ordered 

– for that patient’s medical use; and to allow dispensing organizations (DO) and their owners, 

managers, and employees to acquire, possess, cultivate, and dispose of excess product in 

reasonable quantities to produce low-THC cannabis and to possess, process, and dispense low-

THC cannabis. The DOs and their owners, managers, and employees are not subject to licensure 

and regulation under ch. 465, F.S., relating to pharmacies.15 

 

Patient Treatment with Medical Cannabis 

Chapter 2016-123, Laws of Florida, amended the act to expand the regulatory structure relating 

to dispensing low-THC cannabis and authorized approved dispensing organizations to cultivate 

and dispense medical cannabis to eligible patients as defined under the Right to Try Act 

(RTTA).16 In conjunction with s. 381.986, F.S., the RTTA allows physicians to treat eligible 

patients with terminal conditions with medical cannabis by including medical cannabis17 within 

the definition of an investigational drug, biological product, or device. Physicians must order the 

use of medical cannabis for those patients pursuant to the provisions of s. 381.986, F.S. 

 

Dispensing Organizations under the Act 

Section 381.986, F.S., requires that the DOH approve five DOs, one in each of five regions 

throughout the state. In order to be approved as a DO, an applicant must possess a certificate of 

registration issued by the Department of Agriculture and Consumer Services (DACS) for the 

cultivation of more than 400,000 plants, be operated by a nurseryman, and have been operating 

as a registered nursery in this state for at least 30 continuous years. DOs must be vertically 

integrated, meaning the DO performs all stages in the production, processing, marketing, and 

retailing of low-THC and medical cannabis. Applicants are required to demonstrate: 

 The technical and technological ability to cultivate and produce low-THC cannabis; 

 The ability to secure the premises, resources, and personnel necessary to operate as a DO; 

 The ability to maintain accountability of all raw materials, finished products, and any 

byproducts to prevent diversion or unlawful access to or possession of these substances; 

 An infrastructure reasonably located to dispense low-THC cannabis to registered patients 

statewide or regionally as determined by the DOH; 

 The financial ability to maintain operations for the duration of the two year approval cycle, 

including the provision of certified financials to the DOH; 

 That all owners and managers have been fingerprinted and have successfully passed a 

Level 2 background screening pursuant to s. 435.04, F.S; and 

                                                 
13 Section 381.986(2), F.S.  
14 Section 381.986(1)(d), F.S., defines a “qualified patient” as a Florida resident who has been added by a physician licensed 

under ch. 458 or 459, F.S., to the compassionate use registry to receive low-THC cannabis from a DO. 
15 Section 381.986(7), F.S. 
16 Section 499.0295, F.S. 
17 “Medical cannabis” means all parts of any plant of the genus Cannabis, whether growing or not; the seeds thereof; the resin 

extracted from any part of the plant; and every compound, manufacture, sale, derivative, mixture, or preparation of the plant 

or its seeds or resin that is dispensed only from a DO for medical use by an eligible patient as defined in the Right to Try Act. 
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 The employment of a medical director, who must be a physician18 and successfully 

completed a course and examination that encompasses appropriate safety procedures and 

knowledge of low-THC cannabis.19 

 

An approved DO must post a $5 million performance bond within 10 business days of approval. 

The DOH is authorized to charge an initial application fee and a licensure renewal fee, but is not 

authorized to charge an initial licensure fee.20 An approved DO must maintain all approval 

criteria at all times.21 

 

Beginning on July 7, 2014, the DOH held several rule workshops22 to write and adopt rules 

implementing the provisions of s. 381.986, F.S., and the DOH put forward a proposed rule on 

September 9, 2014.23 This proposed rule was challenged by multiple organizations involved in 

the rulemaking workshops and was found to be an invalid exercise of delegated legislative 

authority by an administrative law judge on November 14, 2014.24 Afterward, the DOH held a 

negotiated rulemaking workshop in February of 2015, which resulted in a new proposed rule 

being published on February 6, 2015.25 The new proposed rule was also challenged on, among 

other things, the DOH’s statement of estimated regulatory costs and the DOH’s conclusion that 

the rule will not require legislative ratification. Hearings were held on April 23 and 24, 2015, and 

a final order was issued on May 27, 2015, which found the rule to be valid.26 The rule took effect 

June 17, 2015, and the DOH held an application period for DO approval, which ended on July 8, 

2015. Twenty-eight applications were submitted and 26 of the applications were scored.27 

 

                                                 
18 Licensed under ch. 458 or 459, F.S. 
19 Id. 
20 Id. 
21 Section 381.986(6), F.S.  
22 Audio recordings of the rule development workshops are available on the DOH website at: 

http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/resources/rulemaking/index.html (last 

visited June 7, 2017). 
23 Proposed Rule ch. 64-4, F.A.C., ID 14941024, (Aug. 14, 2014) and changed, ID 15040352, (Sept. 9, 2014). 
24 Tornello Landscape Corp. v. DOH, Case No. 14-4547RP; Fl. Medical Cannabis Assoc. v. DOH, Case No. 14-4517RP; 

Plants of Ruskin, Inc. v. DOH, Case No. 14-4299RP; Costa Farms, LLC v. DOH, Case No. 14-4296RP (Fla. DOAH 2014). 

A copy of each Final Order is available on the Division of Administrative Hearings website.  
25 Proposed Rule ch. 64-4, F.A.C., ID 15645147, (Feb. 2, 2015). 
26 Baywood Nurseries Co., Inc. v. DOH, Case No. 15-1694RP (Fla. DOAH 2015). 
27 Information about the applications and the approved DOs is available on the DOH, Office of Compassionate Use, website, 

available at: http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/dispensing-

organizations/dispensing-application-process/index.html (last visited June 7, 2017). 

677

http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/resources/rulemaking/index.html
http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/dispensing-organizations/dispensing-application-process/index.html
http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/dispensing-organizations/dispensing-application-process/index.html


BILL: SB 8-A   Page 6 

 

 

On November 23, 2015, the DOH approved a DO in each of the following five regions as 

required by the act: northwest Florida, northeast Florida, central Florida, southeast Florida, and 

southwest Florida.28 Numerous petitions were filed challenging the DOH’s selection process. In 

order to allow the approved DOs to begin dispensing products, the 2016 Legislature required the 

DOH to approve as a DO applicants that received the highest aggregate score through the DOH’s 

evaluation process, notwithstanding any prior determination by the DOH that the applicant failed 

to meet the requirements of s. 381.986, F.S. The Legislature also provided that if the Division of 

Administrative Hearings, the DOH, or a court of competent jurisdiction makes a final 

determination that an applicant was entitled to be a DO, that both this DO and currently 

approved DOs may operate in the same region.29 Currently, in addition to the five DOs originally 

approved, the DOH has since approved The Green Solution in Alachua County and Grow Health 

in Polk County. The following map depicts the currently approved DOs. 

 

                                                 
28 Section 381.986(5)(b), F.S. A map of the dispensing regions and approved dispensing organizations is available on the 

DOH website at: http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/_documents/ocu-

dispensing-map.pdf (last visited June 7, 2017).  
29 Chapter 2016-123, Laws of Fla. 

Applicant Region Reviewer 1 Reviewer 2 Reviewer 3 Final Rank Regional 
Rank 

3 Boys Southwest 2.6875 3.1000 4.6125 3.4667 4 
Alpha Southwest 4.8750 3.5000 3.9375 4.1042 5 
Perkins Southwest 1.3750 2.0375 2.9375 2.1167 1 
Plants of Ruskin Southwest 2.7625 2.3375 2.8375 2.6458 2 
Sun Bulb Southwest 3.3000 4.0250 2.1500 3.1583 3 
Bill's Southeast  2.1125 1.1500 1.3875 1.5500 1 
Costa Southeast  4.2750 4.2375 4.6875 4.4000 5 
Keith's St. Germain  Southeast  2.4125 4.1250 3.1000 3.2125 4 
Nature's Way Southeast  2.4500 3.4875 2.7125 2.8833 2 
Redland Southeast  3.7500 2.0000 3.7750 3.1750 3 
Deleon Central 1.8375 2.8875 1.0000 1.9083 1 
Dewar Central 4.7500 4.5750 2.5375 3.9542 3 
Knox Central 4.1750 6.5875 5.8750 5.5458 7 
McCrory's Central 5.4125 4.6875 6.5250 5.5417 6 
Redland Central 6.4000 2.3375 4.5500 4.4292 4 
Spring Oak Central 1.4375 1.3750 3.3125 2.0417 2 
Treadwell Central 3.9875 5.4375 4.2750 4.5667 5 
Bill's Northeast 1.2500 1.4250 1.0000 1.2250 1 
Chestnut Hill Northeast 4.7250 3.6500 3.0000 3.7917 4 
Hart's Northeast 3.2375 2.0750 2.0000 2.4375 2 
Loop's Northeast 2.7250 3.9875 4.0000 3.5708 3 
San Felasco Northeast 3.0625 3.8625 5.0000 3.9750 5 
Alpha Northwest 3.3125 2.9000 2.0000 2.7375 3 
Hackney Northwest 3.6125 3.4500 4.0000 3.6875 4 
Hart's Northwest 1.7250 1.9250 3.0000 2.2167 2 
Tree King Northwest 1.3500 1.7250 1.0000 1.3583 1 
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In addition to the currently approved DOs, s. 381.986(5)(c), F.S., requires the DOH to approve 

three additional DOs upon the registration of 250,000 active qualified patients in the 

compassionate use registry. At least one of the newly approved DOs must be an applicant that is 

a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black 

Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 2011), and a member of the Black Farmers and 

Agriculturalists Association. These additional applicants are not required to meet the requirement 

to possess a certificate of registration issued by the DACS for the cultivation of more than 

400,000 plants, be operated by a nurseryman, and have been operating as a registered nursery in 

Florida for at least 30 continuous years. 

 

The Compassionate Use Registry 

The act requires the DOH to create a secure, electronic, and online registry for the registration of 

physicians and patients and for the verification of patient orders by DOs, which is accessible to 

law enforcement.30 The registry must allow DOs to record the dispensing of low-THC cannabis, 

and must prevent an active registration of a patient by multiple physicians. Physicians must 

register qualified patients with the registry and DOs are required to verify that the patient has an 

active registration in the registry, that the order presented matches the order contents as recorded 

in the registry, and that the order has not already been filled before dispensing any low-THC 

cannabis. The DOs are also required to record in the registry the date, time, quantity, and form of 

low-THC cannabis dispensed.31 The Compassionate Use Registry became operational on 

                                                 
30 Section 381.986(5)(a), F.S. 
31 Section 381.986(6), F.S. 
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July 11, 2016.32 As of June 1 2017, there were 15,878 patients registered with the Compassionate 

Use Registry.33 

 

The Office of Compassionate Use and Research on Low-THC Cannabis  

The DOH was required to establish the Office of Compassionate Use under the direction of the 

deputy state health officer to administer the act.34, 35 

 

The act includes several provisions related to research on low-THC cannabis and cannabidiol 

including: 

 Requiring physicians to submit quarterly patient treatment plans to the UFCP for research on 

the safety and efficacy of low-THC cannabis;36 

 Authorizing state universities to perform research on cannabidiol and low-THC cannabis and 

exempting them from the provisions in ch. 893, F.S., for the purposes of such research;37 and 

 Appropriating $1 million to the James and Esther King Biomedical Research Program for 

research on cannabidiol and its effects on intractable childhood epilepsy.38 

 

Medical Marijuana in Florida: Amendment 2 (2016) 

On November 4, 2016, Amendment 2 was voted into law and established Article X, section 29 of 

the State Constitution. This section of the constitution became effective on January 3, 2017, and 

creates several exemptions from criminal and civil liability for: 

 Qualifying patients medically using marijuana in compliance with the amendment; 

 Physicians, solely for issuing physician certifications with reasonable care and in compliance 

with the amendment; and 

 Medical Marijuana Treatment Centers (MMTCs), their agents, and employees for actions or 

conduct under the amendment and in compliance with DOH rules. 

 

The constitution defines multiple terms including: 

 “Qualifying patient” to mean a person who: 

o Has been diagnosed with a “debilitating medical condition;” 

                                                 
32 Office of Compassionate Use, Implementation Timeline (October 2016) available at 

http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/_documents/ocu-timeline.pdf, (last visited 

June 7, 2017). 
33Email from the Legislative Affairs Director, Department of Health (June 1, 2017) (n file with the Senate Committee on 

Health Policy). 
34 Section 385.212, F.S. 
35 The Office of Compassionate Use is authorized to enhance access to investigational new drugs for Florida patients through 

approved clinical treatment plans or studies by: creating a network of state universities and medical centers recognized for 

demonstrating excellence in patient-centered coordinated care for persons undergoing cancer treatment and therapy in this 

state; making any necessary application to the U.S. Food and Drug Administration (FDA) or a pharmaceutical manufacturer 

to facilitate enhanced access to compassionate use for Florida patients; and entering into agreements necessary to facilitate 

enhanced access to compassionate use for Florida patients. See ss. 381.925 and 385.212, F.S. 
36 Section 381.986(2)(e), F.S. 
37 Section 385.211, F.S. 
38 Chapter 2014-157, Laws of Fla. The DOH and the University of Florida executed a contract (ID 5EP01) on June 5, 2015, 

and $483,334 of the $1 million grant award has been spent. Florida Accountability Contract Tracking System (FACTS) 

available at: https://facts.fldfs.com/Search/ContractDetail.aspx?AgencyId=640000&ContractId=5EP01. (last visited June 7, 

2017).  
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o Has a “physician certification;” and 

o Has a valid qualifying patient identification card issued by the DOH. 

o In the case of a minor patient, must also have the consent of a parent or legal guardian 

prior to both obtaining a physician certification and obtaining an identification card from 

the DOH.39 

 “Debilitating Medical Condition” to mean: 

o Cancer; 

o Epilepsy; 

o Glaucoma; 

o HIV/AIDS; 

o Post-Traumatic Stress Disorder (PTSD); 

o Amyotrophic lateral sclerosis (ALS); 

o Crohn’s Disease; 

o Parkinson’s Disease; 

o Multiple Sclerosis; or 

o Another debilitating medical condition of the same kind or class as, or comparable to, the 

enumerated conditions.  

o Additionally, a physician must believe that the medical use of marijuana would likely 

outweigh the potential health risks for the patient. 

 “Marijuana” to have the meaning given to cannabis in section 893.02(3), F.S. (2014), and, in 

addition, “low-THC cannabis” as defined in section 381.986(1)(b), F.S. (2014), shall also be 

included in the meaning of the term “marijuana.” 

 “MMTC” or “MMTC” to mean an entity that acquires, cultivates, possesses, processes 

(including development of related products such as food, tinctures, aerosols, oils, or 

ointments), transfers, transports, sells, distributes, dispenses, or administers marijuana, 

products containing marijuana, related supplies, or educational materials to qualifying 

patients or their caregivers and is registered by the DOH. 

 “Medical use” to mean the acquisition, possession, use, delivery, transfer, or administration 

of an amount of marijuana not in conflict with DOH rules, or of related supplies by a 

qualifying patient or caregiver for use by the caregiver’s designated qualifying patient for the 

treatment of a debilitating medical condition. 

 “Physician Certification” to mean a written document signed by a person who is “licensed to 

practice medicine” in Florida stating: 

o The physician has conducted a medical examination of the patient and a full assessment 

of the patient’s medical history; 

o That, in the physician’s professional opinion, the patient has a debilitating medical 

condition; 

o That, in the physician’s professional opinion, the medical use of marijuana will outweigh 

the health risks for the patient; and 

o For how long the physician recommends the medical use of marijuana for the patient. 

 

Once certified, a patient may designate one or more caregivers to assist him or her with the 

medical use of marijuana. The amendment defines a “caregiver” as a person who is at least 

21 years of age who has agreed to assist with a qualifying patient’s medical use of marijuana and 

has qualified for and obtained a caregiver identification card issued by the DOH. Caregivers:  

                                                 
39 This provision is included in the definition of “physician certification.” 
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 Are prohibited from consuming medical marijuana; 

 Must obtain an ID card from the DOH; 

 Are subject to standards and qualifications established by the DOH including: 

o Background checks; 

o Procedures for issuing ID cards; and 

o Limitations on the number of caregivers per patient and the number of patients per 

caregiver. 

 

The DOH is required to register MMTCs that will be authorized to acquire, cultivate, possess, 

process, transfer, transport, sell, distribute, dispense, or administer medical marijuana, related 

supplies, or educational materials to patients and caregivers. The DOH is required to adopt rules 

regarding MMTCs including: 

 Procedures to register as an MMTC; 

 Procedures for the issuance, renewal, suspension, and revocation of MMTC registrations; and 

 Standards to ensure proper security, record keeping, testing, labeling, inspection, and safety. 

 

The amendment requires the DOH to adopt rules no later than July 3, 2017, six months after its 

effective date. The stated purpose of the rules is to ensure the availability and safe use of medical 

marijuana by qualifying patients. Currently, the DOH has begun the rulemaking process to 

implement Article X, section 29 of the State Constitution and has held several workshops around 

Florida.40 The DOH is required to adopt rules for: 

 Issuing patient and caregiver ID cards;41 

 Procedures for establishing caregiver qualifications; 

 Procedures for registering MMTCs; and 

 A regulation that defines the amount of marijuana that could reasonably be presumed to be 

an adequate supply, based on the best available medical evidence. This presumption can be 

overcome on an individual patient basis. 

 

If the DOH does not adopt rules by the deadline, the amendment creates a cause of action for any 

Florida citizen to seek judicial relief to compel the DOH’s compliance.  

 

Additionally, the DOH is required to begin registering MMTCs and issuing patient and caregiver 

ID cards by October 3, 2017, nine months after the amendment’s effective date. If the DOH does 

not comply with this requirement, the amendment states that a physician certification is sufficient 

for a person to become a qualifying patient without being issued an ID card from the DOH. 

 

The amendment also creates a number of specific restrictions on its exemption from liability, and 

its grants of authority, including specifically: 

 Not repealing or allowing violations of other laws related to the non-medical use of 

marijuana; 

                                                 
40 Rule 64-4.012, F.A.C., rule notice published on Jan. 17, 2017, available at 

https://www.flrules.org/gateway/ruleNo.asp?id=64-4.012, (last visited on June 7, 2017). 
41 On Feb. 18, 2017, the DOH adopted Rule 64-4.011, F.A.C., addressing the issuance of Compassionate Use Registry 

Identification Cards. This rule may bring the DOH into compliance with the requirement to adopt rules for issuing ID cards 

by July 3, 2017; however, the rule may need requiring amending to comply with constitutional terms and to comply with 

changes to s. 381.986, F.S., provided in this bill. 
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 Not permitting the operation of any vehicle under the influence of marijuana; 

 Not requiring the accommodation of the use of marijuana in specific areas or in any public 

place; 

 Not requiring any health insurance provider to cover the medical use of marijuana; and 

 Not affecting laws related to negligence or malpractice on the part of any patient, caregiver, 

physician, or MMTC agent or employee. 

 

The State Constitution authorizes the Legislature to enact laws consistent with the constitution’s 

language, and provides for severability so that if any clause, sentence, paragraph or section of the 

amendment, or an application thereof, is found to be invalid by a court of competent jurisdiction, 

other provisions shall continue to be in effect to the fullest extent possible. 

The Revenue Estimating Conference has estimated that under Amendment 2 and the proposed 

DOH rules, sales tax revenue from medical marijuana sales will be $2.6 million in Fiscal Year 

2017-2018 and will increase to $24.3 million in Fiscal Year 2021-2022. 

Medical Marijuana in Florida: The Necessity Defense 

Despite the fact that the use, possession, and sale of marijuana are prohibited by state law, 

Florida courts have found that circumstances can necessitate medical use of marijuana and 

circumvent the application of criminal penalties. The necessity defense was successfully applied 

in a marijuana possession case in Jenks v. State where the First District Court of Appeal found 

that s. 893.03, F.S., does not preclude the defense of medical necessity for the use of marijuana if 

the defendant: 

 Did not intentionally bring about the circumstance which precipitated the unlawful act; 

 Could not accomplish the same objective using a less offensive alternative available; and 

 The evil sought to be avoided was more heinous than the unlawful act.42 

 

In the cited case, the defendants, a married couple, were suffering from uncontrollable nausea 

due to AIDS treatment and had testimony from their physician that he could find no effective 

alternative treatment. Under these facts, the court found that the defendants met the criteria to 

qualify for the necessity defense and ordered an acquittal of the charges of cultivating cannabis 

and possession of drug paraphernalia. 

 

Medical Marijuana Laws in Other States 

Currently, 28 states, the District of Columbia, and Guam have some form of law that permits the 

use of marijuana for medicinal purposes.43 These laws vary widely in detail but most share 

                                                 
42 Jenks v. State, 582 So.2d 676, 679 (Fla. 1st DCA 1991), review denied, 589 So.2d 292 (Fla. 1991). 
43 These states include: Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Hawaii, Illinois, Maine, 

Maryland, Massachusetts, Michigan, Minnesota, Montana, Nevada, New Hampshire, New Jersey, New Mexico, New York, 

North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, Vermont, and Washington. California was the first to establish a 

medical marijuana program in 1996 and New York was the most recent state to pass medical marijuana legislation in 

June 2014. Seventeen states allow limited access to marijuana products (low-THC and/or high CBD-cannabidiol). Alabama, 

Florida, Georgia, Iowa, Kentucky, Louisiana, Mississippi, Missouri, North Carolina, Oklahoma, South Carolina, Tennessee, 

Texas, Utah, Virginia, Wisconsin, and Wyoming. National Conference of State Legislatures, State Medical Marijuana Laws, 

(Mar. 16, 2017), available at http://www.ncsl.org/research/health/state-medical-marijuana-laws.aspx (last visited June 7, 

2017). 
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certain features. For example, most state laws require an identification card and registry for 

patients and caregivers to use medical marijuana; require the patient to receive certification from 

up to two physicians that the patient has a qualifying condition before the patient may use 

medical marijuana; allow a patient to designate a caregiver who can possess the medical 

marijuana and assist the patient in using the medical marijuana; and provide general restrictions 

on how medical marijuana can be obtained (self-cultivated or from a dispensary) and where it 

can be used.44 

 

Of the 17 states with low-THC cannabis laws similar to s. 381.986, F.S., most specify that the 

use of such low-THC cannabis is reserved for patients with epileptic or seizure disorders. Florida 

allows the treatment of cancer and Georgia allows the treatment of end stage cancer and other 

specified conditions. Additionally, the definition of low-THC cannabis differs from state to state. 

The THC level allowed ranges from a high of below five percent to less than 0.3 percent; most 

states restrict the level of THC to below one percent. CBD levels are generally required to be 

high, with most states requiring at least 10 percent.45 

 

Interaction with the Federal Government 

The federal Controlled Substances Act lists marijuana as a Schedule 1 drug and provides no 

exceptions for medical uses.46 Possession, manufacture, and distribution of marijuana is a crime 

under federal law.47 Although a state’s medical marijuana laws protect patients from prosecution 

for the legitimate use of marijuana under state law, state medical marijuana laws, or 

Constitutional provisions, do not protect individuals from prosecution under federal law. 

 

In 2013, the U.S. Department of Justice (USDOJ) issued statements indicating that the federal 

government would not pursue cases for low-level drug crimes, leaving such prosecutions largely 

up to state authorities. The U.S. Attorney General issued a statement that the USDOJ was 

changing policy such that individuals “who have committed low-level, nonviolent drug offenses, 

who have no ties to large-scale organizations, gangs, or cartels, will no longer be charged with 

offenses that impose draconian mandatory minimum sentences… [and] would instead receive 

sentences better suited to their individual conduct…”48 Further, the USDOJ issued a 

memorandum clarifying that the department considers small-scale marijuana use to be a state 

matter which states may choose to punish, and certain operations adhering to state laws 

legalizing marijuana in conjunction with robust state regulatory systems would be far less likely 

to come under federal scrutiny.49 In addition, a rider in recent appropriations acts and continuing 

resolutions has prohibited the USDOJ from using appropriated funds to prevent specified states 

                                                 
44 Analysis by Senate Health Policy committee staff of supra note 49. 
45 Supra note 49.  
46 21 U.S.C. s. 812. Note: On August 11, 2016, the Federal Drug Enforcement Administration refused two petitions to 

reschedule marijuana under the Controlled Substances Act, see https://www.dea.gov/divisions/hq/2016/hq081116.shtml, (last 

visited on June 7, 2017). 
47 The punishments vary depending on the amount of marijuana and the intent with which the marijuana is possessed. See 

21 U.S.C ss. 841-865. 
48 USDOJ, Smart on Crime: Reforming the Criminal Justice System for the 21st Century, (Aug. 2013), p. 3, available at 

http://www.justice.gov/ag/smart-on-crime.pdf (last visited on June 7, 2017). 
49 USDOJ Memorandum for all U.S. Attorneys from James M. Cole, Deputy Attorney General, Guidance Regarding 

Marijuana Enforcement (August 29, 2013), available at 

http://www.justice.gov/iso/opa/resources/3052013829132756857467.pdf (last visited June 7, 2017). 
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(including Florida) from implementing the states’ own medical marijuana laws.50 It is worth 

noting that, with the election of President Trump and changes to the leadership of the USDOJ, 

the guidance issued by the USDOJ may be amended in the future; however, it would require an 

act of Congress to amend the rider preventing the USDOJ from using funds to prevent specified 

states from implementing medical marijuana laws. 

III. Effect of Proposed Changes: 

Section 1 creates a new unnumbered section of the Florida Statutes which establishes the 

legislative intent to implement s. 29, Art. X of the State Constitution by creating a unified 

regulatory structure. The section establishes that the act will expire six months after the effective 

date of any constitutional amendment related to cannabis or marijuana. 

 

Section 2 amends s. 212.08, F.S., to exempt the sales of marijuana and marijuana delivery 

devices from taxation. 

 

Section 3 amends s. 381.986, F.S., to implement the provisions of s. 29, Art. X of the State 

Constitution. The bill substantially rewords the section, the details of the new provisions are as 

follows. 

 

Definitions 

The bill defines the terms: 

 “Caregiver” to mean a resident of the state who has agreed to assist with a qualified patient’s 

medical use of marijuana, has a caregiver identification card, and meets the requirements for 

caregivers established in the section. 

 “Chronic nonmalignant pain” to mean pain that is caused by a qualifying medical condition 

or that originates from a qualifying medical condition and persists beyond the usual course of 

that qualifying medical condition. 

 “Close relative” to mean a spouse, parent, sibling, grandparent, child, or grandchild, whether 

related by whole or half blood, by marriage, or by adoption. 

 “Edibles” to mean commercially produced food items made with marijuana oil, but no other 

form of marijuana, that are produced and dispensed by a MMTC. 

 “Marijuana” to mean all parts of any plant of the genus Cannabis, whether growing or not; 

the seeds thereof; the resin extracted from any part of the plant; and every compound, 

manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin, 

including low-THC cannabis, which are dispensed from a MMTC for medical use by a 

qualified patient. 

 “Marijuana testing laboratory” to mean a facility that collects and analyzes marijuana 

samples from a MMTC and has been certified by the department pursuant to s. 381.988, F.S. 

                                                 
50 See Pub. Law No. 114-113, s. 542 (Consolidated Appropriations Act, 2016). A recent court order by the U.S. District Court 

for the Northern District of California recently held that a similar provision in the previous appropriations act (s. 538, Pub. L. 

No. 113-235) does not prohibit the USDOJ from enforcing violations of federal marijuana laws by individuals or businesses 

who are complying with state medical marijuana laws. U.S. v. Marin Alliance for Medical Marijuana and Shaw, Order re: 

Motion to Dissolve Permanent Injunction, No. C 98-00086 CB, (Oct. 19, 2015), available at 

http://www.scribd.com/doc/286089509/US-vs-Marin-Alliance-for-Medical-Marijuana#scribd (last visited June 7, 2017). 
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  “Medical use” to mean the acquisition, possession, use, delivery, transfer, or administration 

of marijuana authorized by a physician certification. The term does not include: 

o Possession, use, or administration of marijuana that was not purchased or acquired from a 

MMTC. 

o Possession, use, or administration of marijuana in a form for smoking, in the form of 

commercially produced food items other than edibles, or of marijuana seeds or flower, 

except for flower in a sealed, tamper-proof receptacle for vaping. 

o Use or administration of any form or amount of marijuana in a manner that is inconsistent 

with the qualified physician’s directions or physician certification. 

o Transfer of marijuana to a person other than the qualified patient for whom it was 

authorized or the qualified patient’s caregiver on behalf of the qualified patient. 

o Use or administration of marijuana in the following locations: 

 On any form of public transportation, except for low-THC cannabis. 

 In any public place, except for low-THC cannabis. 

 In a qualified patient’s place of employment, except when permitted by his or her 

employer. 

 In a state correctional institution, as defined in s. 944.02, F.S., or a correctional 

institution, as defined in s. 944.241, F.S. 

 On the grounds of a preschool, primary school, or secondary school, except as 

provided in s. 1006.062, F.S. 

 In a school bus, a vehicle, an aircraft, or a motorboat, except for low-THC cannabis. 

 “Qualified physician” to mean a person who holds an active, unrestricted license as an 

allopathic physician under chapter 458 or as an osteopathic physician under chapter 459 and 

is in compliance with the physician education requirements. 

 “Terminal condition” to mean a progressive disease or medical or surgical condition that 

causes significant functional impairment, is not considered by a treating physician to be 

reversible without the administration of life-sustaining procedures, and will result in death 

within 1 year after diagnosis if the condition runs its normal course.  

 

Patient and Physician Requirements 

Qualifying Medical Conditions 

The bill specifies that the following medical conditions qualify a patient to receive marijuana and 

a marijuana delivery device: cancer, epilepsy, glaucoma, positive status for HIV, AIDS, PTSD, 

ALS, Crohn’s disease, Parkinson’s disease, multiple sclerosis, medical conditions of the same 

kind or class as the preceding, a terminal condition,51 and chronic nonmalignant pain. Other than 

terminal conditions, this list is identical to the list of debilitating medical conditions in s. 29, 

Art. X of the State Constitution. 

 

Physician and Medical Director Training 

In order to issue physician certifications or to be a medical director of an MMTC, the bill 

requires that a physician complete a 2-hour training course prior to being approved to issue 

physician certifications and at each licensure renewal. The course must encompass the 

requirements of the section and any rules adopted to implement the section. The bill requires the 

                                                 
51 The terminal condition must be diagnosed by a physician other than the certifying physician. 
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Florida Medical Association (FMA) or the Florida Osteopathic Medical Association (FOMA) to 

develop and offer the course annually. The FMA or FOMA may not charge more than $500 to 

take the course and may offer the course in a distance learning format, including online. 

 

Restrictions on Issuing Physician Certifications 

A physician may not issue a physician certification if he or she is employed by, or has any direct 

or indirect economic interest in, an MMTC or marijuana testing laboratory. 

 

Procedures for Issuing a Physician Certification 

Prior to issuing a physician certification to a patient, a physician must: 

 Conduct an in-person physical examination of the patient and a full assessment of the 

patient’s medical history; 

 Diagnose the patient with at least one qualifying medical condition; 

 Determine that the patient’s use of marijuana would outweigh the risks; 

o If the patient is under the age of 18, two physicians must make this determination; 

 Determine whether the patient is pregnant; 

o Physicians may only certify pregnant patients for low-THC cannabis; 

 Review the patient’s controlled substance prescription history in the prescription drug 

monitoring program database; 

 Review the medical marijuana use registry (registry) to determine that the patient does not 

have an active physician certification from another qualified physician; and 

 Register as the issuer of the physician certification on the registry. The physician must also: 

o Enter the contents of the physician certification into the registry including the patient’s 

qualifying condition, the dosage not to exceed the daily dose amount determined by the 

DOH, the amount and forms of marijuana authorized for the patient, and any types of 

marijuana delivery devices needed by the patient; 

o Update the registry if any change is made to the physician certification; and 

o Deactivate the patient’s registration when the physician no longer recommends the 

patient medically use marijuana. 

 

Informed Consent 

In addition to the criteria detailed above, a physician must also obtain the patient’s voluntary and 

written informed consent each time he or she issues the patient a physician certification. The 

physician must use a standardized form created by the Board of Medicine (BOM) or the Board of 

Osteopathic Medicine (BOOM) and, if the patient is a minor, the physician must also obtain the 

consent of the patient’s parent or legal guardian. The standardized informed consent form must 

include information related to: 

 The Federal Government’s classification of marijuana as a Schedule I controlled substance. 

 The approval and oversight status of marijuana by the Food and Drug Administration. 

 The current state of research on the efficacy of marijuana to treat the qualifying conditions 

set forth in this section. 

 The potential for addiction. 

 The potential effect that marijuana may have on a patient’s coordination, motor skills, and 

cognition, including a warning against operating heavy machinery, operating a motor vehicle, 

or engaging in activities that require a person to be alert or respond quickly. 
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 The potential side effects of marijuana use. 

 The risks, benefits, and drug interactions of marijuana. 

 That the patient’s de-identified health information contained in the physician certification 

and registry may be used for research purposes. 

 

Issuing a Physician Certification for a Condition of the “Same Kind or Class” 

If a physician issues a certification for a condition of the same kind or class as a listed condition, 

the physician must provide his or her applicable board (BOM or BOOM) with additional 

information within 14 days after issuing the physician certification. The additional information 

includes: 

 Documentation supporting the qualified physician’s opinion that the medical condition is of 

the same kind or class as the conditions enumerated. 

 Documentation that establishes the efficacy of marijuana as treatment for the condition. 

 Documentation supporting the qualified physician’s opinion that the benefits of medical use 

of marijuana would likely outweigh the potential health risks for the patient. 

 Any other documentation as required by board rule. 

 

The DOH must also submit this additional documentation to the Coalition for Medical Marijuana 

Research and Education (Coalition) for research purposes. 

 

Supply Limits 

A qualified physician may not issue more than three 70-day supplies of marijuana. The DOH 

must quantify by rule a daily dose amount for each allowable form of marijuana. A physician 

may request an exception to the daily dose limit by electronically submitting a form adopted by 

the DOH in rule to the department. At a minimum, the form must include:  

 The qualified patient’s qualifying medical condition. 

 The dosage and route of administration that was insufficient to provide relief to the qualified 

patient. 

 A description of how the patient will benefit from an increased amount. 

 The minimum daily dose amount of marijuana that would be sufficient for the treatment of 

the qualified patient’s qualifying medical condition. 

 

A qualified physician must provide the qualified patient’s records upon the request of the 

department. The department must approve or disapprove the request within 14 days after receipt 

of the complete documentation required by this paragraph or the request is deemed approved. 

 

Patient Recertification 

A physician must recertify a patient at least once every 30 weeks. In order to recertify a patient a 

physician must: 

 Determine if the patient still meets the requirements to be issued a physician certification. 

 Identify and document in the qualified patient’s medical records whether the qualified patient 

experienced either of the following related to the medical use of marijuana: 

o An adverse drug interaction with any prescription or nonprescription medication; or 

o A reduction in the use of, or dependence on, other types of controlled substances as 

defined in s. 893.02, F.S. 
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 Submit a report with the findings to the department.  

o The department must send submitted reports to the Coalition. 

 

Grandfathering 

For continuity of care, any patient that was issued an order for low-THC cannabis or medical 

cannabis pursuant to former s. 381.986, F.S., is deemed to be a qualified patient and his or her 

order is deemed to be a physician certification. 

 

Physician Monitoring 

The DOH is required to monitor physician registration in the registry and the issuance of 

physician certifications for practices that could facilitate the unlawful diversion or misuse of 

marijuana and take disciplinary actions as appropriate. Additionally, the BOM and the BOOM 

must jointly create a physician certification review panel to review all physician certifications 

submitted to the registry. The review panel is required to collect specified certification data and 

report such data individually by physician and in the aggregate by county and statewide. Starting 

January 1, 2018, and annually thereafter, the panel must submit a report to the Governor and the 

Legislature with findings and recommendations. 

 

The Medical Marijuana Use Registry 

The previously named Compassionate Use Registry is renamed the Medical Marijuana Use 

Registry. The DOH is required to maintain the registry for physicians, patients, and caregivers. 

The electronic registry must be accessible on-line to law enforcement agencies, qualified 

physicians, and medical marijuana treatment centers (MMTC) to verify patient certifications. 

The registry must also be accessible to practitioners licensed to prescribe prescription drugs to 

ensure proper care for patients before prescribing medications that may interact with the medical 

use of marijuana. 

 

Residency Requirements 

Before registering a patient with the registry, the DOH must determine whether the patient is a 

resident of Florida, which may include a “seasonal resident.” A “seasonal resident” includes any 

person who: 

 Temporarily resides in this state for a period of at least 31 consecutive days in each calendar 

year; 

 Maintains a temporary residence in this state; 

 Returns to the state or jurisdiction of his or her residence at least one time during each 

calendar year; and 

 Is registered to vote or pays income tax in another state or jurisdiction. 

 

To prove residency a Florida resident must provide the DOH with copy of his or her valid 

Florida driver license or identification card. A minor must have a parent or legal guardian who 

meets this requirements and must also provide the DOH with a certified copy of his or her birth 

certificate or his or her school registration from a Florida K-12 school. 
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A seasonal resident who cannot provide a copy of a Florida driver license or identification card 

may provide the DOH with two of the following to demonstrate a residential address in this state: 

 A deed, mortgage, monthly mortgage statement, mortgage payment booklet or residential 

rental or lease agreement. 

 One proof of residential address from the seasonal resident’s parent, step-parent, legal 

guardian or other person with whom the seasonal resident resides and a statement from the 

person with whom the seasonal resident resides stating that the seasonal resident does reside 

with him or her. 

 A utility hookup or work order dated within 60 days before registration in the medical use 

registry. 

 A utility bill, not more than 2 months old. 

 Mail from a financial institution, including checking, savings, or investment account 

statements, not more than 2 months old. 

 Mail from a federal, state, county, or municipal government agency, not more than 2 months 

old. 

 Any other documentation that provides proof of residential address as determined by 

department rule. 

 

Patient and Caregiver Disqualification 

The DOH may suspend or revoke the registration of any qualified patient or caregiver if he or 

she: 

 Provides misleading, incorrect, false, or fraudulent information to the department; 

 Obtains a supply of marijuana in an amount greater than the amount authorized by the 

physician certification; 

 Falsifies, alters, or otherwise modifies an identification card; 

 Fails to timely notify the department of any changes to his or her qualified patient status; or 

 Violates the requirements of this section or any rule adopted under this section. 

 

The DOH must suspend the registration of a qualified patient who is charged with a violation of 

ch. 893, F.S., until the final disposition of the offense. The DOH may revoke the registration of a 

qualified patient or caregiver who cultivates, acquires, possesses, or delivers marijuana that was 

not obtained from an MMTC. Additionally, the DOH must revoke the registration of any 

qualified patient and his or her caregiver if such patient no longer meets the criteria of a qualified 

patient. 

 

Caregivers  

In order to qualify as a caregiver an individual must: 

 Not be a qualified physician and not be employed by or have an economic interest in an 

MMTC or a marijuana testing laboratory. 

 Be 21 years of age or older and a resident of this state. 

 Agree in writing to assist with the qualified patient’s medical use of marijuana. 

 Be registered in the medical marijuana use registry as a caregiver for no more than one 

qualified patient, with certain exceptions discussed below. 
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 Successfully complete a caregiver certification course developed and administered by the 

department or its designee, which must be renewed biennially. The price of the course may 

not exceed $100. 

 Pass a background screening, unless the patient is a close relative of the caregiver. 

 

A qualified patient may only have one caregiver unless: 

 The qualified patient is a minor and the designated caregivers are parents or legal guardians 

of the qualified patient; 

 The qualified patient is an adult who has an intellectual or developmental disability that 

prevents the patient from being able to protect or care for himself or herself without 

assistance or supervision and the designated caregivers are the parents or legal guardians of 

the qualified patient; or 

 The qualified patient is admitted to a hospice program. 

 

A caregiver may only assist one qualified patient unless: 

 The caregiver is a parent or legal guardian of more than one minor who is a qualified patient; 

 The caregiver is a parent or legal guardian of more than one adult who is a qualified patient 

and who has an intellectual or developmental disability that prevents the patient from being 

able to protect or care for himself or herself without assistance or supervision; or 

 All qualified patients the caregiver has agreed to assist are admitted to a hospice program and 

have requested the assistance of that caregiver with the medical use of marijuana; the 

caregiver is an employee of the hospice; and the caregiver provides personal care or other 

services directly to clients of the hospice in the scope of that employment. 

 

A caregiver may not receive compensation for providing caregiver services other than actual 

expenses. 

 

A caregiver must be in immediate possession of his or her medical marijuana use registry 

identification card at all times when in possession of marijuana or a marijuana delivery device 

and must present his or her card if requested by a law enforcement officer. 

 

If a qualified patient is younger than 18 years of age, only a caregiver may purchase or 

administer marijuana for the patient’s medical use.  

 

Medical Marijuana Use Registry Identification Cards 

By August 7, 2017, the DOH is required to adopt rules for issuing medical marijuana use registry 

identification cards (ID cards) to qualified patients and caregivers and then begin issue ID cards 

to qualified patients and caregivers by October 3, 2017. The DOH may charge a reasonable fee 

for issuing ID cards and must allocate $10 of the fee to the Florida Agricultural and Mechanical 

University for the purpose of educating minorities about marijuana for medical use and the 

impact of unlawful use of marijuana on minority communities. The DOH is authorized to 

contract with a third-party vendor to issue the identification cards. The ID cards must be resistant 

to tampering and counterfeiting and include, at a minimum: 

 The name, address, and date of birth of the qualified patient or caregiver. 
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 A full-face, passport-type, color photograph of the qualified patient or caregiver taken within 

the 90 days immediately preceding registration or the Florida driver license or Florida 

identification card photograph of the qualified patient or caregiver obtained directly from the 

Department of Highway Safety and Motor Vehicles (DHSMV). 

 Identification as a qualified patient or a caregiver. 

 The unique numeric identifier used for the qualified patient in the medical marijuana use 

registry. 

 For a caregiver, the name and unique numeric identifier of the caregiver and the qualified 

patient or patients that the caregiver is assisting. 

 The expiration date of the identification card. 

 

Prior to issuing an ID card to a minor, the DOH must receive written consent from the minor’s 

parent or guardian. Patients and caregivers must return their ID cards within five business days 

after their registration is revoked. 

 

MMTCs 

MMTC License Caps 

As soon as practicable, the DOH is required to license as an MMTC any dispensing organization 

(DO) that was licensed, or becomes licensed before July 1, 2017, under former s. 381.986, F.S., 

2016.  

 

The DOH is required to license 10 new MMTCs including:  

 As soon as practicable, but no later than August 1, 2017, any DO applicant that:  

o Was reviewed, evaluated, and scored by the DOH; 

o Had one or more administrative or judicial challenges pending as of January 1, 2017, or 

that was within one point of the highest final ranking in its region under former s. 

381.986, F.S., 2014;  

o Meets the requirements to be an MMTC; and 

o Can demonstrate that it has the infrastructure and the technical and technological ability 

to begin cultivating marijuana within 30 days after being licensed as an MMTC. 

 As soon as practicable but no later than October 3, 2017, one licensee that must be a member 

of the Black Farmers and Agriculturalists Association-Florida Chapter, is a recognized class 

member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers 

Litig., 856 F. Supp. 2d 1 (D.D.C. 2011), and that meets the requirements to be an MMTC 

other than the requirements to be a registered nursery and to have been a Florida business for 

five consecutive years prior to applying. 

 Any remaining licenses must be issued by October 3, 2017. 

 For up to two of the remaining licenses, the DOH is required to grant a preference to 

applicants that own one or more facilities that are, or were, used for the canning, 

concentrating, or otherwise processing of citrus fruit for market or citrus molasses and will 

use or convert the facility or facilities for  the processing of marijuana. 

 

Additionally, within 6 months of the registration of 100,000 qualified patients in the registry and 

at each additional 100,000 patients thereafter, the DOH must license four new MMTCs. 
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Dispensary Caps 

Once licensed, each MMTC is authorized to establish a maximum of 25 dispensaries statewide. 

The statewide maximum number of dispensaries is increased by five per MMTC each time the 

registry adds 100,000 additional qualified patients. Additionally, the number of dispensaries each 

MMTC is authorized to establish per region52 is capped based on the percentage of the total 

statewide population contained in that region.53 The regional cap is calculated by the DOH after 

the completion of each decennial census.  

 

An MMTC may sell its unused dispensing facility slots to other licensed MMTCs. After selling a 

slot, the seller’s statewide and regional maximum number of dispensing facilities decreases by 

one in the region where the slot was located and the buyer’s maximums increase by one. When 

selling a lot, both the seller and the buyer must notify the DOH of the sale. 

 

The bill specifies that the provisions placing caps on the number of dispensaries are severable 

and that the provisions expire on April 1, 2020. 

 

MMTC Applications 

Applicants for licensure as an MMTC must apply on a form prescribed by the DOH. The DOH is 

required to charge an initial application fee and a biennial renewal fee that is sufficient to cover 

the costs of implementing and administering the provisions of s. 381.986, F.S., as well as 

ss. 381.989 and 1004.4351, F.S.54 The DOH is also required to identify applicants with strong 

diversity plans and must provide training programs and other educational programs to enable 

minority persons and minority business enterprises and veteran business enterprises to compete 

for MMTC licensure and contracts. Each applicant for licensure must be able to demonstrate: 

 That, for the 5 consecutive years before submitting the application, the applicant has been 

registered to do business in in the state. 

 Possession of a valid certificate of registration issued by the Department of Agriculture and 

Consumer Services pursuant to s. 581.131, F.S. 

 The technical and technological ability to cultivate and produce marijuana, including, but not 

limited to, low-THC cannabis. 

 The ability to secure the premises, resources, and personnel necessary to operate as a 

MMTC. 

 The ability to maintain accountability of all raw materials, finished products, and any 

byproducts to prevent diversion or unlawful access to or possession of these substances. 

 An infrastructure reasonably located to dispense marijuana to registered qualified patients 

statewide or regionally as determined by the department. 

 The financial ability to maintain operations for the duration of the 2-year approval cycle, 

including the provision of certified financial statements to the department. 

 That all owners, officers, board members, and managers have passed a background 

screening. 

                                                 
52 The regions include the northwest, northeast, central, southwest, and southeast. The bill specifies which counties are 

included in each region. 
53 For example, if the SE region contains 20 percent of the statewide population, each MMTC would only be allowed to place 

a maximum of 20 percent of its total dispensaries in that region. 
54 The bill creates s. 381.989, F.S., to establish statewide educational campaigns and s. 1004.4351, F.S., to establish the 

Coalition. The details of each section are included in this analysis. 
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 The employment of a medical director to supervise the activities of the MMTC. 

 

In addition, each applicant must: 

 Post a $5 million performance bond issued by an authorized surety insurance company rated 

in one of the three highest rating categories by a nationally recognized rating service.  

o However, an MMTC serving at least 1,000 qualified patients may maintain a $2 million 

performance bond. 

o In lieu of the performance bond under sub-subparagraph a., the applicant may provide an 

irrevocable letter of credit payable to the department or provide cash to the department. If 

provided with cash under this sub-subparagraph, the department shall deposit the cash 

with the state treasury for safekeeping. If the deposited funds generate interest, the 

amount of the interest shall be annually transferred to the department for the 

administration of this section. 

 Submit a diversity plan that promotes and ensures the involvement of minority persons and 

minority business enterprises55 or veteran business enterprises56 in ownership, management, 

and employment.  

 An applicant for licensure renewal must show the effectiveness of the diversity plan by 

including the following with his or her application for renewal: 

o Representation of minority persons and veterans in the MMTC’s workforce; 

o Efforts to recruit minority persons and veterans for employment; and 

o A record of contracts for services with minority business enterprises and veteran business 

enterprises. 

 

MMTC Changes of Ownership 

A licensed MMTC may transfer ownership to an individual or entity who meets the requirements 

of this section including a publicly traded corporation or publicly traded company. To 

accommodate a change in ownership: 

 The licensed MMTC shall notify the DOH in writing at least 60 days before the anticipated 

date of the change of ownership. 

 The individual or entity applying for initial licensure due to a change of ownership must 

submit an application that must be received by the DOH at least 60 days before the date of 

change of ownership. 

 The DOH must examine the application and, within 30 days after receipt, notify the applicant 

in writing of any apparent errors or omissions and request any additional information 

required. 

 Requested information omitted from an application for licensure must be filed with the DOH 

within 21 days after the department’s request for omitted information or the application shall 

be deemed incomplete and shall be withdrawn from further consideration and the fees shall 

be forfeited. 

 The DOH must approve or deny the application within 30 days after the receipt of a complete 

application. 

 

                                                 
55 As defined in s. 288.703, F.S. 
56 As defined in s. 295.187, F.S. 
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An MMTC, and any individual or entity who directly or indirectly owns, controls, or holds with 

power to vote five percent or more of the voting shares of a MMTC, may not acquire direct or 

indirect ownership or control of any voting shares or other form of ownership of any other 

MMTC. An MMTC may not enter into any form of profit-sharing arrangement with the property 

owner or lessor of any of its facilities where cultivation, processing, storing, or dispensing of 

marijuana and marijuana delivery devices occurs. 

 

MMTC Requirements 

Each MMTC is required to cultivate, process, transport and dispense marijuana and an MMTC 

may not contract for services directly related to these functions except that an MMTC that was 

previously a licensed DO may contract with a single entity to perform the listed functions. 

Additionally, each MMTC is required to maintain compliance with the representations made in 

its application. The DOH may grant an MMTC a variance from such representations if the 

MMTC has proposed an alternative to the specific representation that will fulfill the same or 

similar purpose without lowering quality.  

 

Many of the requirements that a licensed MMTC must meet are substantially similar to the 

current requirements for DOs. Differences include: 

 

 MMTCs may not make a wholesale purchase or distribution of marijuana unless the MMTC 

submits proof of harvest failure to the DOH. 

 All employees, as well as owners and managers, of an MMTC must pass a background 

screening. 

 MMTCs are required to use the seed-to-sale tracking software that is established, maintained, 

and controlled by the DOH or integrate its own system with the DOH’s system. The software 

must allow the DOH 24 hour access to the system, must allow for integration of other seed-

to-sale systems, and included minimum notifications to the DOH. The DOH is authorized to 

contract with a vendor to produce the seed-to-sale tracking system. The contracted vendor 

may not have a contract to perform any other services for the DOH under s. 381.986, F.S., 

and may not have any direct or indirect interest in an MMTC. 

 

MMTC Cultivation Standards 

Each MMTC: 

 Must grow within enclosed structure and in room separate from any other plant. 

 Must comply with ch. 581, F.S., and Department of Agriculture and Consumer Services 

(DACS) rules regarding pest control. 

 Must remove or destroy infected plants according to ch. 581, F.S., and DACS rules. 

 May use DACS approved pesticides.  

 

MMTC Processing and Testing Standards 

Each MMTC must: 

 Process in enclosed structure and separate room from other plants/ products. 

 Not use hydrocarbon based solvents such as butane, hexane, or propane in extraction. 

 Test processed marijuana before dispensing by a certified testing lab and verify testing 

results by two MMTC employees. The MMTC must ensure that the marijuana is safe for 
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human consumption and free from contaminants and must reserve 2 samples from each batch 

for at least nine months for testing and must contract with certified marijuana testing lab to 

perform audits. 

 Ensure that edibles meet potency requirements. 

 Ensure accurate labeling for cannabinoid potency. 

 

Packaging and Labeling Requirements 

Each MMTC must: 

 Package the marijuana in compliance with the United States Poison Prevention Packaging 

Act of 1970, 15 U.S.C. ss. 1471 et seq. 

 Package the marijuana in a receptacle that has a firmly affixed and legible label stating the 

following information: 

o The marijuana or low-THC cannabis meets testing requirements. 

o The name of the MMTC from which the marijuana originates. 

o The batch number and harvest number from which the marijuana originates and the date 

dispensed. 

o The name of the physician who issued the physician certification. 

o The name of the patient. 

o The product name, if applicable, and dosage form, including concentration of 

tetrahydrocannabinol and cannabidiol. The product name may not contain wording 

commonly associated with products marketed by or to children. 

o The recommended dose. 

o A warning that it is illegal to transfer medical marijuana to another person. 

o A marijuana universal symbol developed by the department. 

 The MMTC shall include in each package a patient package insert with information on the 

specific product dispensed related to: 

o Clinical pharmacology. 

o Indications and use. 

o Dosage and administration. 

o Dosage forms and strengths. 

o Contraindications. 

o Warnings and precautions. 

o Adverse reactions. 

 Each edible must be individually sealed in plain, opaque wrapping marked only with the 

marijuana universal symbol. Where practical, each edible shall be marked with the marijuana 

universal symbol. In addition to other packaging and labeling requirements, edible 

receptacles must be plain, opaque, and white without depictions of the product or images 

other than the MMTC’s department-approved logo and the marijuana universal symbol. The 

receptacle must also include a list all of the edible’s ingredients, storage instructions, an 

expiration date, a legible and prominent warning to keep away from children and pets, and a 

warning that the edible has not been produced or inspected pursuant to federal food safety 

laws. 

 

Dispensing Requirements 

MMTCs may not dispense more than a 70-day supply to a qualified patient and may not dispense 

directly to a minor patient. Each MMTC dispensing facility must include a waiting area with 
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sufficient space for all qualified patients and must include at least one private consultation area 

that is isolated from the waiting and the dispensing areas. The MMTC may not display products 

in the waiting area and must ensure that all patient records are kept out of sight of anyone other 

than an authorized MMTC employee, the patient, or the patient’s caregiver. 

 

Each MMTC that dispenses marijuana and marijuana delivery devices must make available to 

the public on its website: 

 Each marijuana and low-THC product available for purchase, including the form, strain of 

marijuana from which it was extracted, cannabidiol content, tetrahydrocannabinol content, 

dose unit, total number of doses available, and the ratio of cannabidiol to 

tetrahydrocannabinol for each product. 

 The price for a 30-day, 50-day, and 70-day supply at a standard dose for each marijuana and 

low-THC product available for purchase. 

 The price for each marijuana delivery device available for purchase. 

 If applicable, any discount policies and eligibility criteria for such discounts. 

 

Advertising 

An MMTC may not engage in advertising that is visible to members of the public from any 

street, sidewalk, park, or other public place, except: 

 The dispensing location of a MMTC may have a sign that is affixed to the outside or hanging 

in the window of the premises which identifies the dispensary by the licensee’s business 

name, a department-approved trade name, or a department-approved logo. An MMTC’s trade 

name and logo may not contain wording or images commonly associated with marketing 

targeted toward children or which promote recreational use of marijuana. 

 An MMTC may engage in Internet advertising and marketing under the following conditions: 

o All advertisements must be approved by the department. 

o An advertisement may not have any content that specifically targets individuals under the 

age of 18, including cartoon characters or similar images. 

o An advertisement may not be an unsolicited pop-up advertisement. 

o Opt-in marketing must include an easy and permanent opt-out feature. 

 

Background Screening Requirements 

Any individual required to undergo a background screening pursuant to s. 381.986, F.S., must 

pass a level II background screening as provided under ch. 435, F.S. In addition to the 

disqualifying offenses in ch. 435, F.S., offenses established under chs. 837,57 895,58 and 896,59 

F.S., are also disqualifying. Fingerprints submitted to the FDLE must be retained and enrolled in 

the Federal Bureau of Investigation’s nation retained print arrest notification program, where that 

program is operational. 

 

                                                 
57 Related to perjury. 
58 Related to racketeering and illegal debts. 
59 Related to financial transactions. 
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Preemption 

The regulation of cultivation, processing, and delivery of marijuana is preempted to the state 

except that a MMTC cultivation or processing facility may not be located within 500 feet of the 

real property of a public or private elementary, middle, or secondary school. An MMTC 

dispensing facility may not be located within 500 feet of a school unless the city or county 

approves the location through a formal proceeding in which the city or county determines that 

the location promotes the public health, safety, and general welfare of the community. 

 

A county or municipality may ban MMTC dispensing facilities from being located within its 

borders. However, if a county or municipality allows MMTC dispensing facilities within its 

borders, it may not restrict the number of dispensing facilities allowed within its borders, may 

not enact ordinances regulating MMTC dispensing facilities that are more restrictive than its 

ordinances regulating pharmacies, and may not charge an MMTC a license or permit fee in an 

amount greater than the fee charged to pharmacies.  

 

The bill specifies that nothing prohibits a local jurisdiction from enforcing the Florida Building 

Code, the Florida Fire Prevention Code, or any local amendments to such codes. 

 

Penalties 

The bill adds additional penalties to those currently established in s. 381.986, F.S., as follows: 

 A qualified patient or caregiver in possession of marijuana or a marijuana delivery device 

who fails or refuses to present his or her marijuana use registry identification card upon the 

request of a law enforcement officer commits a misdemeanor of the second degree, 

punishable as provided in s. 775.082 or s. 775.083, F.S., unless it can be determined through 

the medical marijuana use registry that the person is authorized to be in possession of that 

marijuana or marijuana delivery device. 

o A person charged with a violation of this paragraph may not be convicted if, before or at 

the time of his or her court or hearing appearance, the person produces in court or to the 

clerk of the court in which the charge is pending a medical marijuana use registry 

identification card issued to him or her which is valid at the time of his or her arrest. The 

clerk of the court is authorized to dismiss such case at any time before the defendant’s 

appearance in court. The clerk of the court may assess a fee of $5 for dismissing the case 

under this paragraph. 

 A person or entity that cultivates, processes, distributes, sells, or dispenses marijuana, as 

defined in s. 29(b)(4), Art. X of the State Constitution, and is not licensed as a medical 

marijuana treatment center violates s. 893.13, F.S., and is subject to the penalties provided 

therein. 

 A person who manufactures, distributes, sells, gives, or possesses with the intent to 

manufacture, distribute, sell, or give marijuana or a marijuana delivery device that he or she 

holds out to have originated from a licensed medical marijuana treatment center but that is 

counterfeit commits a felony of the third degree, punishable as provided in ss. 775.082, 

775.083, or 775.084, F.S. For the purposes of this paragraph, the term “counterfeit” means 

marijuana; a marijuana delivery device; or a marijuana or marijuana delivery device 

container, seal, or label which, without authorization, bears the trademark, trade name, or 

other identifying mark, imprint, or device, or any likeness thereof, of a licensed medical 
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marijuana treatment center and which thereby falsely purports or is represented to be the 

product of, or to have been distributed by, that licensed medical marijuana treatment facility. 

 Any person who possesses or manufactures a blank, forged, stolen, fictitious, fraudulent, 

counterfeit, or otherwise unlawfully issued medical marijuana use registry identification card 

commits a felony of the third degree, punishable as provided in ss. 775.082, 775.083, or 

775.084, F.S. 

 

Unlicensed Activity 

If the DOH has probable cause to believe that a person or entity that is not registered or licensed 

has violated the provisions of s. 381.986, F.S., the DOH may issue the person or entity a cease 

and desist order, impose an administrative penalty of up to $5,000 per day, and seek a civil 

penalty in circuit court of between $5,000 and $10,000. The DOH is also entitled to recover the 

costs of investigation and prosecution in addition to any fines levied. Any state attorney may also 

bring action against the violator for an injunction to restrain the unlicensed activity and the DOH 

must notify law enforcement of such activity. 

 

Applicability 

The bill specifies that:  

 The section does not limit the ability of an employer to establish, continue, or enforce a drug-

free workplace program or policy;  

 The section does not require an employer to accommodate the medical use of marijuana in 

any workplace or any employee working while under the influence of marijuana; 

 The section does not create a cause of action against an employer for wrongful discharge or 

discrimination.  

 Marijuana, as defined in this section, is not reimbursable under ch. 440, F.S.60 

 

Sections 4 and 5 amend ss. 458.331 and 459.015, F.S., to include issuing physician certifications 

in a manner that does not comply with s. 381.986, F.S., within the grounds for licensure action 

for physicians licensed under chs. 458 and 459, F.S. 

 

Section 6 creates s. 381.988, F.S., to establish a certification program for medical marijuana 

testing laboratories. To be certified as a testing laboratory an applicant may not be controlled by 

an MMTC, must complete an application as established in rule by the DOH, must submit proof 

of accreditation by a certification or accreditation organization approved by the DOH, and must 

have all owners and managers pass a level 2 background screening with the additional offenses 

as detailed above. The applicant must also meet the standards for certification established by the 

DOH including, at a minimum: 

 Security standards. 

 Minimum standards for personnel. 

 Sample collection method and process standards. 

 Proficiency testing for tetrahydrocannabinol potency, concentration of cannabidiol, and 

contaminants unsafe for human consumption, as determined by department rule. 

 Reporting content, format, and frequency. 

                                                 
60 Related to worker’s compensation. 
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 Audits and onsite inspections. 

 Quality assurance. 

 Equipment and methodology. 

 Chain of custody. 

 Any other standard the department deems necessary to ensure the health and safety of the 

public. 

 

The bill also establishes acts that constitute grounds for disciplinary actions against certified 

marijuana testing laboratories and allows the DOH to assess penalties for violations including 

fines, suspending, revoking, or refusing to renew a license. 

 

Section 7 creates s. 381.989, F.S., to establish public education campaigns. The bill requires 

DOH to implement a statewide marijuana education and illicit use prevention campaign 

regarding the health effects of marijuana use, particularly on minors and young adults, the legal 

requirements for legal use and possession of marijuana and the safe use of marijuana, including 

preventing access by minors and those who are not qualified patients. The DOH must contract 

for an annual evaluation of the campaign for impact and efficacy. 

 

The bill requires the DHSMV to implement a statewide marijuana impaired driving education 

campaign to raise awareness of and prevent marijuana impaired driving. The DHSMV must 

annually evaluate the campaign’s efficacy, and may contract for that service.  

 

Section 15 of the bill creates a new unnumbered section of law to require the Department of Law 

Enforcement to develop training available to all law enforcement agencies that covers the legal 

parameters of marijuana-related activities by qualified patients, caregivers, MMTCs, and medical 

marijuana testing labs. 

 

Section 11 creates s. 1004.4351, F.S., to create the Medical Marijuana Research and Education 

Act. The act: 

 Establishes the Coalition for Medicinal Cannabis Research and Education (Coalition) within 

the H. Lee Moffitt Cancer Center and Research Institute, Inc. (MCCRI) and provides that the 

Coalition’s purpose is to conduct rigorous scientific research, provide education, disseminate 

research, and to guide policy development for the adoption of a statewide policy on ordering 

and dosing practices for the medicinal use of cannabis. 

o Beginning January 15, 2018, the DOH must submit quarterly to the Medicinal Cannabis 

Research and Education Board (Board) or coalition information for each patient 

registered with the compassionate use registry, including the patient’s debilitating 

medical condition, the amount and duration of the patient’s marijuana recommendation, 

the method of marijuana administration and any delivery device, and the patient’s 

certifying physician. 

o The coalition must review these data and determine whether state law and rules should be 

modified to address abuse or fraud of the system established in Article X, section 29 of 

the State Constitution, and state law and rules, and if so, must include recommendations 

to address such abuse or fraud. 

 Creates the board to direct the Coalition’s operations. Additionally, the bill specifies Board 

membership requirements and requires the Board to: 
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o Advise the Board of Governors, the State Surgeon General, the Governor, and the 

Legislature with respect to medicinal cannabis research and education in Florida. 

o Explore methods of implementing and enforcing medicinal cannabis laws in relation to 

cancer control, research, treatment, and education. 

o Annually adopt a plan for medicinal cannabis research, known as the Medicinal Cannabis 

Research and Education Plan (Plan) in accordance with state law, and must include 

recommendations for the coordination and integration of medical, nursing, paramedical, 

community, and other resources connected with the treatment of debilitating medical 

conditions, research related to the treatment of such conditions, and education. 

o Issue an annual report, by February 15, to the Governor, the President of the Senate, and 

the Speaker of the House Representatives on research projects, community outreach 

initiatives, and future plans for the Coalition.  

 Provides that the Coalition must be administered by a director who, subject to Board 

approval, must: 

o Propose a budget. 

o Foster the collaboration of scientists, researchers, and other appropriate personnel. 

o Identify and prioritize the Coalition’s research. 

o Prepare the Plan for submission to the Board. 

o Apply for grants to obtain funding for the Coalition’s research. 

o Perform other Board specified duties. 

 Requires the MCCRI to allocate staff, information, and assistance to assist the Board. 

 

Section 13 amends s. 1006.062, F.S., to require each school board to adopt a policy and 

procedure for allowing a student who is a qualified patient to medically use his or her marijuana 

in school. 

 

Section 14 creates a new unnumbered section of law. 

 

Implementation/Rulemaking 

The bill grants DOH and the applicable boards limited emergency rulemaking authority in order 

for DOH to meet the rulemaking deadlines imposed by s. 29, Art. X of the State Constitution. 

The bill allows DOH and the applicable boards to adopt emergency rules necessary to implement 

the bill. The bill allows DOH and the applicable boards to adopt emergency rules to replace any 

emergency rules that were held to be an invalid delegation of legislative authority or 

unconstitutional. However, the bill prohibits DOH and the applicable boards from adopting 

emergency rules to replace those emergency rules if they are also held to be an invalid delegation 

of legislative authority or unconstitutional. The bill requires DOH and the applicable boards to 

begin replacing the emergency rules by January 1, 2018.   

 

The bill also exempts DOH and the applicable boards from the statement of regulatory costs 

requirements and the emergency rulemaking requirement that there is an immediate danger to the 

public health, safety, or welfare which requires emergency action. The bill also exempts the 

emergency rules from the 90 day effective date and allows the emergency rules to remain in 

effect until replaced through non-emergency rulemaking procedures by DOH and the applicable 

boards.  
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Cause of Action 

The bill also establishes the Circuit Court in and for Leon County as the venue for any cause of 

action brought under s. 29, Art. X of the State Constitution due to DOH’s failure to meet the 

rulemaking deadlines imposed by s. 29, Art. X of the State Constitution. The bill specifies that 

the judicial relief for such cause of action shall be an action for a declaratory judgment pursuant 

to ch. 86, F.S. The bill also provides affirmative defenses to DOH for a cause of action brought 

under s. 29, Art. X of the State Constitution due to DOH’s failure to meet the rulemaking 

deadlines. 

 

Section 17 creates a new unnumbered section of law to specify that the provisions of the act are 

severable. 

 

Section 18 creates a new unnumbered section of law to direct the Division of Law Revision and 

Information to replace the phrase “the effective date of this act” with the actual effective date. 

 

Section 19 creates a new unnumbered section of law to establish specific appropriations as 

follows: 

 

The bill appropriates 55 full-time equivalent (FTE) positions, $3,500,000 in nonrecurring funds 

from the General Revenue Fund and $4,055,292 in recurring and $1,238,148 in nonrecurring 

funds from the Grants and Donations Trust Fund to the DOH for the purpose of implementing 

the requirements of this act. Of these funds, $3,158,572 in recurring and $1,238,148 in 

nonrecurring funds from the Grants and Donations Trust Fund and 27 FTE positions are placed 

in reserve. The DOH may submit a budget amendment requesting release of these funds 

contingent upon need and demonstrating fee collections to support the budget authority. 

 

The bill appropriates $500,000 in nonrecurring funds from the General Revenue Fund to the 

DOH to implement the statewide marijuana education and use prevention campaign.  

 

The bill appropriates $5,000,000 in nonrecurring funds from the Highway Safety Operating Trust 

Fund to the DHSMV to implement the impaired driving education campaign.  

 

The bill appropriates $100,000 in recurring funds from the Highway Safety Operating Trust 

Fund to the DHSMV for the purpose of training additional law enforcement officers as drug 

recognition experts. 

 

The bill also appropriates $750,000 in nonrecurring General Revenue funds for the Coalition to 

conduct medical cannabis research. 

 

Sections 8, 9, 10, 12, and 16 make conforming changes to ss. 385.211, 499.0295, 893.02, 

1004.441, and 385.212, F.S., respectively. 

 

Section 20 of the bill specifies that the provisions in the act take effect upon becoming law. 
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IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

MMTCs will likely incur costs associated with licensure and meeting the regulatory 

standards required by the bill. Marijuana testing laboratories may incur additional costs to 

become certified by DOH.  

 

MMTCs and marijuana testing laboratories will incur costs associated with the required 

background screenings. The total cost for a state and national criminal history record 

check with fingerprint retention for 5 years by FDLE is $60. 

C. Government Sector Impact: 

The DOH and other state agencies will likely incur an indeterminate negative fiscal 

impact related to the implementation of the provisions of the bill and the regulatory 

requirements of the bill. These costs will likely be offset or eliminated through licensure 

fees for MMTCs and through fees assessed for issuing ID cards. 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None. 

VIII. Statutes Affected: 

This bill substantially amends the following sections of the Florida Statutes: 212.08, 381.986, 

458.331, 459.015, 385.211, 499.0295, 893.02, 1004.441, 1006.062, and 385.212. 
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This bill creates the following sections of the Florida Statutes: 381.988, 381.989, 1004.4351 and 

six new unnumbered sections of Florida law. 

IX. Additional Information: 

A. Committee Substitute – Statement of Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

None. 

B. Amendments: 

Barcode 606998 by Health Policy 

This is a technical title amendment to accurately reflect the substance of the bill. It 

removes reference to expiration of the sales tax exemption. 

 

Barcode 501070 by Health Policy 

Specifies that cash deposited with the DOH (in lieu of the $5 million bond that MMTC 

license holders are required to post) must be deposited in the Grants and Donations Trust 

Fund and specifies that any interest earned on such deposits must be used by the DOH for 

the administration of the medical marijuana program. 

 

Barcode 633510 by Health Policy 
Requires, rather than merely authorizing, the DOH to contract with a vendor to issue 

qualified patient and caregiver registration identification cards. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

BILL'S NURSERY, INC., 

Petitioner,  CASE NO. 18-004474 

vs. 

DEPARTMENT OF HEALTH, 

Respondent. 
______________________________/ 

BILL'S NURSERY INC.'S RESPONSE TO ORDER TO SHOW  
CAUSE WHY JURISDICTION SHOULD NOT BE  

RELINQUISHED TO THE DEPARTMENT OF HEALTH 

Bill's Nursery, Inc. ("Bill's") hereby files this response to the Order to Show Cause Why 

Jurisdiction Should Not be Relinquished to the Department of Health (the "Department"), and in 

support, states as follows:  

INTRODUCTION 

In 2014, Florida's Legislature enacted section 381.986, Florida Statutes ordering the 

Department to issue five Dispensing Organizations ("DO") licenses across Florida’s five regions 

for the State's first low-THC medical marijuana program. To determine who would receive a 

license, the Department establishing a scoring system.  After the Department "scored" all the 

applications, the applicant with the highest "score" in each region received a license. The 

remaining applicants were denied DO licenses.   

Thereafter, the Legislature amended section 381.986.  Relevant to the present brief, the 

amended statute stated that: 

"the department shall license any applicant whose application 
was reviewed, evaluated, and scored by the department and which 
was denied a dispensing organization license by the department . . . 

Filed October 9, 2018 4:32 PM Division of Administrative Hearings
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which . . . had a final ranking within one point of the highest 
final ranking in its region under former s. 381.986, Florida 
Statutes 2014 . . . ."  § 381.986(8)(2)-4, Fla. Stat. (2016) (emphasis 
added). 

Bill's applied to the Department for a license as having "a final ranking within one point 

of the highest final ranking in its region." The Department denied Bill's application.   

On August 1, 2018, Bill's filed this petition because it believed that, contrary to the 

Department's conclusion, it was "within one point of the highest final ranking in its region."   

Bill's invoked DOAH's jurisdiction with the allegation that the ultimate resolution of whether it 

was within one point of the “highest final ranking in its region” was a disputed issue of material 

fact.  See Petition ¶  36.   

On September 28, 2018, the ALJ issued a show cause order asking, essentially, whether 

there really were any disputed issues of fact to resolve in this case.    

A dismissal for lack of disputed factual issues requires the ALJ to assume that the 

Department’s "final ranking" for Bill’s is a simple number that can be compared to the winner in 

its region through an undisputed mathematical formula. The show cause order implies that the 

ALJ may believe the 2017 amendment to section 381.986 resolved any problems with the 

Department’s "final rankings" and therefore allows the "within one point" question to be 

answered by running an indisputable mathematical formula based on those undisputed numbers. 

But as explained below, and as held by ALJ Van Laningham, the "final ranking" number 

issued to Bill’s (and other applicants) doesn’t mean what it appears to. The import of the "final 

ranking" number is a disputed issue of material fact.  Further, and as likewise held by ALJ 

Van Laningham, the 2017 statutory amendment cannot cure this ambiguity and resolve the 

factual issue because any construction of the statute that clarifies the meaning of the ambiguous 
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"final rankings" would render the statute unconstitutional – which means the ALJ cannot adopt 

such an interpretation.  

Consequently, the "final rankings" remain ambiguous, and the ALJ must resolve the 

factual dispute associated with what that "final ranking" really means and whether Bill’s is 

"within one point" of the "highest final ranking in its region." Jurisdiction should not be 

relinquished.  

ARGUMENT 

A. The history of the "scores" demonstrates that they present at least two 
questions of material fact for the ALJ to determine 

To understand how a "number" can be ambiguous, and why the statute cannot resolve it, 

requires understanding how the Department’s "final rankings" were calculated.  

In 2015, the Department viewed its duty as obligating it to choose "the most dependable, 

most qualified" applicant in each region. In simple terms then, the Department believed its 

obligation was to choose the "Best" applicant in each region and reject any applicant that was 

"Not Best."  See Recommended Order at ¶ 11.1

To select a winner under this criteria, the Department created an application and a 

grading system. It then appointed three reviewers to apply that grading system.  

Under the Department’s application, each applicant was to be graded on 5 topics that 

collectively accounted for 100% of their "score." Some of the topics had sub-topics that 

comprised a percent of its topic's score. Collectively, each applicant was graded against its peers 

on 14 different criteria, per the graphic below – i.e., 14 different mini-contests:  

1 Recommended Order entered in Nature's Way Nursery of Miami, Inc. v. Florida 
Department of Health, DOAH Case No. 18-0721 (Jun. 15, 2018) (attached as Exhibit E to Bill's 
Petition for Administrative Hearing filed August 1, 2018) (hereinafter "RO") 

707



46549753;5 4 

CULTIVATION 30% of overall score
1. Cultivation – Technical Ability 25% of this 30%  
2. Cultivation – Infrastructure 25% of this 30%  
3. Cultivation – Premises, Resources, Personnel 25% of this 30%  
4. Cultivation – Accountability 25% of this 30%  
PROCESSING 30% of overall score 
5. Processing – Technical Ability 25% of this 30%  
6. Processing – Infrastructure 25% of this 30%  
7. Processing: Premises, Resources, Personnel 25% of this 30%  
8. Processing: Accountability 25% of this 30%  
DISPENSING 15% of overall score 
9. Dispensing: Technical Ability 25% of this 15% 
10.     Dispensing: Infrastructure 25% of this 15% 
11.     Dispensing: Premises, Resources, Personnel 25% of this 15% 
12.     Dispensing: Accountability 25% of this 15% 
13.     MEDICAL DIRECTOR 5% of overall score 
14.     FINANCIALS 20% of overall score 

Stated simply, each applicant received 14 mini-scores that were then computed into a 

final score for the applicant (based on the percentages above).   

Importantly, however, the Department's grading system for each of the 14 criteria did not 

actually use objective ratings through which each applicant could obtain an independent and 

objective score (like Olympic judges use).  Instead, for each of the 14 criteria, the Department 

instructed the reviewers to merely rank the pool of regional applicants in order of least qualified 

to most qualified (worst to best).  It then told the reviewers to assign numbers to those ranks by 

assigning the least qualified applicant a "1," and counting up from there. After each reviewer had 

created these comparative rankings 14 times and assigned numbers to reflect those ranks, it used 

the assigned rank/numbers to calculate a final "score" for each applicant (based on the relevant 
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percentages). Obviously, however, this "score" was merely a numerical (or "ordinal") 

representation of where each applicant ranked vis-à-vis its competition.2

The Department then averaged out the three rank/scores generated by each reviewer to 

get each applicant’s "final rank."  To be sure, this numerical "final rank" masqueraded well as 

the type of qualitative "score" an Olympic judge would assign.  For example, San Felasco, the 

nursery that was the "highest scorer" in the Northeast Region had a “final rank” score of 3.9750.  

In reality, however, the final "rank/score" merely reflected that indicated that San Felasco was 

the "best" (i.e., #5 of 5) in the Northeast Region. It did nothing to convey, objectively, how 

much better San Felasco was than the other applicants in the Northeast Region.  And, as a 

result, it is presently not possible to determine the degree of difference between applicants in 

each region.  Going back to our Olympic analogy, the silver medalist is ranked second regardless 

of whether she lost by 5 minutes or .000001 of a second.   

  In other words, the Department’s "final ranks" reflected order, but not the magnitude of 

that order. The reviewers made no findings with respect to the degrees of difference between 

applicants.  See RO ¶  31.  

In 2015, the Department admitted these "final rank" numbers were just ranks 

demonstrating order (when it aimed to limit the scope of formal hearings to an abuse of 

discretion standard).  See RO ¶ 61.  But, of significance, the Department later asserted that the 

rank numbers also demonstrated the order of magnitude of the differences as well (arguing that a 

fourth best applicant having a score of 2.6458 was "far behind" the highest-scored applicant who 

had a score of 4.1042).  See RO ¶  62.   

2 It is also worth noting that due to the fact that the "number" representation was based on 
a rank, the actual numeral assigned was completely arbitrary and depended solely on the number 
of applicants in each region.  For example, the Central region had a "score" range of 1-7, 
whereas the Northwest region had a "score" range of 1-4.   
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With this in mind, it is now possible to see how the Department’s "final rankings" are 

ambiguous statements open to interpretation – and what those numbers truly mean, constitutes a 

disputed issue of material fact.  Among others, these material facts are in dispute: (1) are the 

Department's "final rankings" numerical representations of solely rank (like Olympic gold, 

silver, and bronze) (quantitative "ordinal data"), or are they (2) actual Olympic scores reflecting 

quality measurement (like Nadia Comaneci’s perfect "10" to Teodora Ungureanu’s "9.9") 

(qualitative "interval data").  

As explained below, this matters significantly.  To the extent the numbers only signify 

order (like Gold/Silver/Bronze Olympic medals), the distances between the numbers have no 

additional meaning beyond that order. Put another way, if we decided to refer to a "gold medal" 

as a "3 medal," silver as a "2 medal," and bronze as a "1 medal"— the numbers therein would be 

of no assistance to quantify how much better gold did than bronze.  To understand that, the 

interval data in necessary (i.e. Nadia scored 10, Teodora 9.9, and Marta 9.85).  With that data, 

mathematical calculations may be made and conclusions may be drawn therefrom (e.g., that 

Nadia was precisely .15 points better than Marta, qualitatively).3

In short, if the Department’s numbers are ordinals they cannot be mathematically 

manipulated without first being translated into interval data. And the methods of obtaining the 

3 It is instructive to review a real-life example of why the distances between the ordinal 
data from the 2015 application reviewers simply cannot be mathematically understood (or 
manipulated) by examining the circumstances of DO applicant Nature's Way, which was the 
subject of the Recommended Order cited herein.  The 2015 reviewers gave Nature's Way (one of 
the five DO applicants in the Southeast) a rank/score of 5, 3, and 2 with regard to its medical 
director criteria.  Obviously, the average of "Best (rank/score #5 out of 5)," "Third Best 
(rank/score #3 out of 5)," and Fourth Best (rank/score #4 out of 5) is plainly not appropriately 
considered "Third-Best-and-a-third," any more than the average of Friday, Wednesday, and 
Tuesday is Wednesday-and-a-third.  See RO ¶  114. 
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necessary interval data from the ordinal data the Department generated, is a disputed issue 

of material fact.  

Thus, the history of the Department’s "final ranking" numbers demonstrates that they 

present at least two disputed issues of material fact: (1) are the numbers ordinals or intervals, and 

(2) if ordinals, how can they be converted to intervals so the "within one point" analysis can be 

done.  

B. The statutory language amended in 2017 does not resolve the factual issues 
raised above  

At first blush, it would seem the 2017 amendment blessed the Department's "final 

rankings" into objective numbers detached from their origins they can be mathematically 

compared without the need to determine the factual issues discussed above.  

While this argument has initial appeal, it can’t stand up to deeper scrutiny. In fact, ALJ 

Van Laningham considered, and rejected, this interpretation of the legislative amendment in his 

final and recommended orders:  

In other words, the Department takes the position that the 
legislature enacted into law the Department's version of history, so 
that no applicant is entitled to dispute whether, in fact, it had an 
aggregate score within one point of the highest aggregate score. 
This interpretation, which uses the statute's retroactive nature 
to blur the distinction between legislating and adjudicating, is 
superficially persuasive, not deeply rooted. Like many plausible 
but incorrect positions, however, this one requires some effortful 
thought to untangle. RO 175; FO 131 (emphasis added).4

4 Due to the fact that ALJ Van Laningham found this legal conclusion in his final order, 
the Department is bared by res judicata from re-litigating this issue before this ALJ. See
Thomson v. Dep't of Envtl. Regulation, 511 So. 2d 989, 991 (Fla. 1987) ("It is now well settled 
that res judicata may be applied in administrative proceedings.") (citing Wager v. City of Green 
Cove Springs, 261 So. 2d 827 (Fla. 1972); City of Miami Beach v. Prevatt, 97 So. 2d 473 (Fla. 
1957), cert. denied, Wags Transportation System, Inc. v. Prevatt, 355 U.S. 957 (1958)). 
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This conclusion, that the amendment did not legislatively enact scores for applicants 

divorced from their history is compelled by the language of the statute, the limits of legislative 

power, and the legal rules of statutory construction. 

1. The amended statute does not contain any language that purports 
resolve the ambiguous import of the Department’s final rankings. 

Nothing in amended section 381.986 purports to declare the historical, Department-

assigned "final rankings" to be interval data, nothing purports to interpret them, and nothing 

implies the statute is making them anything more than what they already were. The amended 

statute merely acknowledges the final rankings' existence, whatever they currently mean.  The 

statute frames the issues for the parties, but it does not do anything to determine the issues as 

between them. 

2. Legal rules of statutory construction compel the conclusion that the 
statutory language does not change the nature of the final rankings 
from a disputed factual issue to a conclusive fact. 

DOAH does not have jurisdiction to dispose of constitutional issues. Nevertheless, the 

ALJ must determine whether the statute resolves the ambiguity identified above in order to 

adjudicate this dispute. In construing that statutory language, then, the ALJ must honor the law 

of statutory construction. Specifically, he must "adopt a reasonable interpretation of a statute 

which removes it farthest from constitutional infirmity."5 Tyne v. Time Warner Entm't Co., 901 

So. 2d 802, 810 (Fla. 2001); Del Valle v. State, 80 So. 3d 999, 1012 (Fla. 2011). 

Construing the statute so as to resolve the factual disputes over the meaning of the 

Department’s "final ranking" (ordinal v. interval) would render the statute unconstitutional 

because: (i) the legislature lacks the power to resolve disputed rights between parties and (ii) it 

5 Application of that rule under the circumstances would not be tantamount to declaring the 
statute unconstitutional because, by definition, the constitutional question would be avoided. 
Moreover, ignoring this established rule of statutory construction would render the Department’s 
final order vulnerable to remand on appeal. 
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would render the law an unconstitutional special law.  Pursuant to the rule above, therefore, any 

construction that relies on the 2017 amendment to resolve the disputed factual issue, must be 

rejected by the ALJ. 

a. If the statute resolved the dispute, it would violate separation 
of powers limits on legislative authority. 

The legislature "cannot take actions that would undermine the independence of Florida's 

judicial and quasi-judicial offices" without "violat[ing] the doctrine of separation of powers." 

Off. Of State Atty. v. Parrotino, 628 So. 2d 1097, 1099 (Fla. 1993).  ALJs and agency heads 

exercise "quasi-judicial power."  See Ring Power Corp. v.Campbell, 697 So. 2d 203, 206 (Fla. 

1st DCA 1997).  As the meaning of the Department’s final rankings are in dispute (i.e., ordinal v. 

interval), the statute cannot be read in a way that resolves this conflict, because that type of 

construction would determine the substantial interests of identifiable parties and undermine the 

independence of the state's administrative officers in violation of the separation of powers 

provision.  Florida Constitution, article II, section 3. 

Further, the authoritative resolution of genuine disputes of material fact between parties 

to a case or controversy is not a legislative power, but a judicial or quasi-judicial power, 

belonging to the judicial or executive branch pursuant to Article V, Section 1, of the Florida 

Constitution. There are four characteristics that distinguish the adjudicative power from the 

legislative power: 

. . . (3) a quasi- judicial decision is contingent on facts arrived at 
from distinct alternatives presented at a hearing, while a legislative 
action requires no basis in fact finding at a hearing; and (4) a 
"quasi-judicial act determines the rules of law applicable, and the 
rights affected by them, in relation to past transactions," while a 
legislative act prescribes what the rule or requirement shall be with 
respect to future acts. 
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D.R. Horton, Inc. v. Peyton, 959 So. 2d 390, 398-99 (Fla. 1st DCA 2007) (quoting Bd. of Cnty. 

Comm'rs v. Snyder, 627 So. 2d 469, 474 (Fla. 1993)). As the foregoing compare-and-contrast 

analysis makes clear, the question of whether the aggregate score that Bill’s had is an 

unambiguous truthful assertion of quantifiable fact, which signifies that Bill’s was (or was not) 

within one point of the highest scored applicant, could not have been decided by legislative 

action; it clearly requires quasi-judicial decision-making. As decided by ALJ Van Laningham:  

[F]inally, to keep the amended statute as far from constitutional 
infirmity as reasonably possible, the One Point Provision should 
not be given an interpretation that would raise a genuine 
separation-of-powers concern. Therefore, the undersigned must 
reject the Department's argument that the One Point Condition 
incorporates and validates the historical, Department-assigned 
aggregate scores, thereby at once prejudging and foreclosing 
disputes about whether the scores are true statements of 
quantifiable fact respecting the 2015 DO applicants. It is 
concluded, instead, that the One Point Condition necessarily 
permits disputes about whether the Department-assigned 
aggregate scores are true statements of quantifiable fact 
respecting the 2015 DO applicants—making such disputes 
possible for the first time, actually—and leaves the resolution 
thereof to the branches of government possessing judicial and 
quasi-judicial power.

RO ¶  187 (italics emphasis in original, bold added). 

b. If the statute resolved the dispute, it would violate the 
constitutional limits on legislative enactment of special laws.  

Furthermore, the duty to avoid statutory interpretations that might render the statute 

unconstitutional requires the ALJ to reject any "legislative validation" argument for an 

additional, independent reason, i.e., to steer clear of Article III, section 10, of the Florida 

Constitution, which forbids the enactment of a special law as if it were a general law.

The argument implied by the show cause order, that the legislature effectively adopted 

and validated the Score Card (by implicit reference) –making it law– would mean that the 
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legislature would have granted the benefit of licensure under the One Point Provision to specific 

nurseries identified in the law by name. The statute might as well have directed the Department 

to license as an MMTC any nursery named 3 Boys, McCrory's, Chestnut Hill, Alpha, Sun Bulb, 

Treadwell, or Loop's. 

Said differently, under that interpretation, in other words, the statute does not generically 

classify as potentially licensable a subset of the 2015 applicants, whose number (though small) 

has future growth potential, but singles out several nurseries, and only those nurseries, as ever 

being eligible for immediate licensure pursuant to the One Point Condition. 

Under the Department's interpretation, therefore, the statute bears a suspicious 

resemblance to an impermissible special law. State ex. rel. Landis v. Harris, 163 So. 2d 237, 240 

(Fla. 1935); Art. III, § 10, Fla. Const.  Statutory language that identifies the objects upon which 

the law operates, instead of classifying them, constitutes an impermissible "descriptive 

technique," which renders the statute invalid.  City of Miami v. McGrath, 824 So. 2d 143, (Fla. 

2002). Thus, as decided by ALJ Van Laningham:  

To avoid undermining the constitutionality of section 
381.986(8)(a)2.a., therefore, the statute should not be construed as 
having enacted into law the Score Card and "validated" the 
Department-assigned aggregate scores therein, thereby 
establishing, as a matter of law, their truth as quantifiable facts. 
The undersigned accordingly rejects the Department's 
interpretation of the One Point Condition and holds that the term 
"final ranking" refers to the Department-computed aggregate 
scores——not as applicant-specific, inerrant, and incontestable 
interval statements of fact, however, but as historical remnants of 
the 2015 application cycle. 

RO ¶  193. 
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C. Instead, the Legislature’s 2017 amendment directs the Department to 
determine the interval data from the ordinal scores, and determine who is 
“within one point” 

The correct interpretation of what “final ranking” and “within one point” mean, was 

resolved by ALJ Van Laningham in Nature's Way.  

[T]he phrase "within one point" was clearly intended to reference 
one interval data point.  That is, the legislature plainly intended 
that a one-point difference between any two applicants would be 
the same as a one-point difference between any other two 
applicants. The obvious goal was to deem licensable any applicant 
who was, in terms of comparative quality, not more than one-point 
inferior to (i.e., whose proximity on the quality scale was not 
farther than one point from) the Best applicant in its region——
and that is an interval statement. A quantitative, one-point 
difference in quality (or whatever the relevant value happens to be) 
between two items cannot be determined unless the quality (or 
other relevant value) of the two items is expressed in interval data, 
using numbers that hold quantitative content. . . . The upshot is that 
the question of whether [Bill’s "final ranking"] is within one point 
of Costa’s [and San Felasco’s] score must be answered without 
having a quantifiable score for either applicant that can be 
subtracted from the other's. 

RO ¶¶  96, 98 (emphasis in original). 

The only real way forward then, is to engage in a factual inquiry where the ALJ must 

translate the "ordinal ranks" to "interval scores." As ALJ Van Laningham put it, the ALJ must 

"examine the mere shadows of scores that are the Ordinals, squinting to see anything that might 

permit at least a shape of the nonexistent quantitative variables to be reasonably imagined."   RO 

¶  98.  

Puzzlingly, the Department’s current response indicates the statute unambiguously and 

clearly requires the ALJ to treat the “final ranks” as interval data and perform a simple 

mathematical calculation to determine who is within one point. See Response to Order to Show 
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Cause at p. 2. As indicated above, this assertion must be rejected as it requires the ALJ to adopt 

an unconstitutional reading of the statute.  

That aside, however, this assertion is also in direct conflict with the Department’s past 

conduct and a classic instance where “actions speak louder than words.” Specifically, while the 

Department first interpreted the statute’s reference to “Final Ranking” as the final rank score 

issued, they subsequently reinterpreted it to also mean that the “second best” in each region 

should get a license.  See Fla. Admin. Code R. 64ER17-7. In other words, the Department itself 

can’t agree on what within one point of the highest final ranking means. As stated by ALJ Van 

Laningham, “[b]y adopting the Emergency Rule, the Department took a position in direct 

conflict with the notion that the One Point Condition is clear and unambiguous.” 

Finally, while the Department currently claims that DOAH must defer to its agency 

interpretation of the statute, as held by ALJ Van Laningham, that doesn’t apply to ALJs:  

Florida courts tend to defer to agency interpretations of statutes 
they administer, and of rules they have adopted, pursuant to the 
doctrine of judicial deference. This court-made doctrine does not 
apply to ALJs, and there is no statutory equivalent in the APA, 
which——quite the opposite—— requires ALJs to conduct de 
novo hearings.  See § 120.57(1)(k), Fla. Stat. Therefore, in using 
his own best judgment to interpret the statute independently and 
impartially as a neutral decision-maker should, the undersigned 
considers only the logical persuasive force of the parties' legal 
arguments about the meaning of section 381.986(8), without regard 
for the source thereof, so that neither side enjoys a special 
advantage in this forum.  See generally, John G. Van Laningham, 
When Courts Bow to Bureaucrats: How Florida's Deference 
Doctrine Lets Agencies Say What the Law Is, 45 Fla. St. U. L. 
Rev. Online 1, 26-30 (2018) (available at 
http://www.fsulawreview.com/online/).  

RO ¶  167. 
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D. Bill's is entitled to a hearing at DOAH to resolve these factual issues, create a 
record on appeal, and challenge arbitrary agency action 

Florida law is clear that "[w]here, as here, the permit applicant disputes the factual 

grounds on which the agency denied its application, the applicant is entitled to a hearing at 

DOAH under section 120.57(1)."  Ft. Myers Real Estate Holdings, LLC v. DBPR, 53 So. 3d 

1158, 1162 (Fla. 1st DCA 2011) (citations omitted).   As in Ft. Myers, the issue for the hearing in 

this case is whether the applicant meets the statutory requirements for issuance of a license.  Id.  

As discussed above, resolving this issue requires the ALJ to make numerous findings of fact 

which unequivocally deserves a DOAH hearing (e.g., are the "final rankings" ordinal numbers or 

interval numbers, and if ordinal numbers, how can they be converted interval numbers so that the 

"within one point" requirement can be calculated).  Whatever the legal standard is, the 

underlying facts necessary to determine who is within the "one point" must be considered at 

DOAH upon a formal evidentiary hearing, where the parties can argue over, inter alia, the 

import of the "numbers" that constitute Bill's, Costa's, and San Felasco’s "final scores," the 

mathematical formula to apply that can turn unmanipulable ordinal "ranks" into mathematically 

calculable final "scores," the manner in which to ultimately calculate being “within one point,” 

as well as the underlying facts about Bill's.  As in Tuckman v. Fla. State University, 489 So. 2d 

133 (Fla. 1st DCA 1986), "implicit" in the legal conclusions are factual determinations that 

entitle Bill's to a hearing.  Id. at 135.      

Indeed, even if no material facts are in dispute, that is not entirely dispositive of Bill's 

right to a hearing at DOAH.  "While a party has the absolute right to a formal hearing under 

section 120.57(1) when material facts are in dispute, the absence of disputed issues of material 

fact, which authorizes informal proceedings under section 120.57(2), does not, ipso facto, 

eliminate the right to a hearing."  Village Saloon, Inc. v. Div. of Alc. Bevs. and Tobacco, 463 
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So. 2d 278, 284-85 (Fla. 1st DCA 1984) (emphasis added).  The Village Saloon court went on to 

explain that hearings, are crucial and allow for the creation of a more adequate and complete 

record; they provide the opportunity for parties to confront each other, to present evidence, legal 

authority, and argument, to review the information relied on by the agency, and to rebut one 

another's contentions.  Id.  While Bill's contends that material facts are in dispute, even the ALJ 

determines this position is wrong, this matter does not have to be sent back to the Department. 

Under Village Saloon, a hearing should be held, a record created, and Bill’s be given the 

opportunity to best present its case to the DCA.  

Finally, an agency commits reversible error when its exercise of discretion is 

"inconsistent with officially stated agency policy or a prior agency practice, if deviation 

therefrom is not explained by the agency; or [o]therwise in violation of a constitutional or 

statutory provision."  Fla. Stat. § 120.68(7)3-4.  "These provisions ensure that agency action is 

the product of due process rather than arbitrary and uneven in its application, as well as in 

reviewable form for courts to enforce that due process."  Citizens of the State of Fla. v. Graham, 

213 So. 3d 703, 711 (Fla. 2017) (emphasis added).  At this point, the Department has not 

explained the basis of its proposed agency action.  Moreover, the Department’s proposed action 

is indisputably inconsistent with its prior agency practice in granting a license to Nature’s Way 

which was similarly situated to Bill’s in all material respects.  Yet the Department has offered no 

explanation whatsoever for this deviation from its prior agency practice.  Bill's is entitled to a 

hearing to expose the Department's explanation (assuming one exists) and to dispute it with 

evidence showing why its final ranking was within one point of the highest final ranking in the 

Southeast and Northeast Regions.  Otherwise, the Department's action would be reversible error 

under section 120.68(7)(e)3 of the APA, which specifically directs a reviewing court to remand 
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or set aside agency action a when, among other things, it finds that the agency's exercise of 

discretion was "[i]nconsistent with … a prior agency practice, if deviation therefrom is not 

explained by the agency."   

CONCLUSION 

WHEREFORE, Bill's Nursery, Inc. requests the discharge of the subject order to show 

cause. 

  /s/ Jonathan S. Robbins                      
Jonathan S. Robbins, Esq. 
Fla. Bar #989428 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
AKERMAN LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, FL  33301-2999 
Phone: (954) 463-2700 
Fax: (954) 463-2224 

Respectfully submitted, 

   /s/ Ari H. Gerstin                      
Ari H. Gerstin, Esq.  
Fla. Bar #0839671 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
AKERMAN LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, FL  33131 
Phone: (305) 374-5600 
Fax: (305) 374-5095 

   /s/ Velvel (Devin) Freedman            
Velvel (Devin) Freedman  
Fla. Bar #99762 
vfreedman@bsfllp.com 
nbermond@bsfllp.com
BOIES SCHILLER FLEXNER LLP 
100 SE Second Street 
Miami, FL 33131 
Phone: (305) 539-8400 
Fax: (305) 539-1307 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BILL’S NURSERY, INC. 
 
 Petitioner,  

         Case No: 18-4474 
v. 
 
FLORIDA DEPARTMENT OF HEALTH, 
OFFICE OF COMPASSIONATE USE, 
 
 Respondent, 
 
and 
 
EAST COAST PACKERS, LLC, 
 
 Intervenor. 

 
 

EAST COAST PACKERS, LLC’s RESPONSE TO  
ORDER TO SHOW CAUSE DATED SEPTEMBER 28, 2018  

 
 

The undisputed material facts demonstrate that none of the Petitioners qualify for MMTC 

licensure as a matter of law because not one of them “had a final ranking within one point of 

the highest final ranking in its region under [the 2014 Statute]” as required by Section 

381.986(8)(a)2.a.1 Thus, and in response to the ALJ’s Order to Show Cause Why Jurisdiction 

Should Not be Relinquished to the Department of Health, the ALJ must relinquish jurisdiction to 

the Department because there is  determined that “no genuine issues as to any material fact 

exists.” § 120.57(1)(i).  

 

                                                 
1 Unless otherwise noted, statutory references and citations are to the Florida Statutes (2018) and 
all emphasis is added. East Coast uses the terms defined in its previous filings. 

Filed October 9, 2018 4:56 PM Division of Administrative Hearings
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I. Undisputed Material Facts   

1. In 2014, the Florida legislature enacted Section 381.986 governing compassionate 

use of low-THC cannabis for medical purposes (the “2014 Statute”). 

2. Among other things, the 2014 Statute: (i) authorized “dispensing organizations” 

(“DO”) to cultivate, process and dispense low-THC cannabis; (ii) provided for five dispensing 

organizations, one each for five geographic regions of the State, to be approved by the 

Department of Health; (iii) established criteria to qualify as a dispensing organization; 

(iv) directed the Department to develop an application for dispensing organization candidates; 

and (v) authorized the Department to adopt rules to implement the statute. § 381.986 (2014). 

3. Pursuant to the 2014 Statute, the Department adopted implementing rules, created 

an application for dispensing organization licensure, and conducted a competitive review of the 

license applications. 

4. The following table provides the Final Rankings of Petitioners’ 2015 DO 

Applications:2 

Case No. Petitioner/DO Applicant Name 
  (Region) 

Final  
Rank 

Regional  
Rank 

Highest Rank 
In Region 

Difference 

18-4463 Dewar Nurseries, Inc. 
(Central) 

5th of 7 3.9542 5.5458 
 

1.5916 

18-4471 Spring Oaks Greenhouses, 
Inc. 
(Central) 

6th of 7 2.0417 5.5458 3.5041 

                                                 
2 Source: Fla. Dep’t of Health, November 2015 Aggregated Score Card, available at: 
http://www.floridahealth.gov/programs-and-services/office-of-medical-marijuana-use/medical-
marijuana-treatment-centers/2015-dispensing-organization-application-processdispensing-
application-process/index.html; last visited 9/20/2018; attached as Ex. 1 to East Coast Packers, 
LLC’s Response to Order Dated Sept. 8, 2018. Applicants were ranked from lowest to highest, 
e.g., 1 (out of 7) indicates the lowest (worst) ranking in the region, while a 7 indicates the highest 
(best). The chart, above, recasts the rankings to reflect their place relative to the highest rank in 
their region; thus, for example, Dewar was the fifth highest ranked out of seven applicants in the 
Central region, while Bill’s, Perkins and DeLeon’s were ranked lowest in their regions. 
TropiFlora reflects “N/A” because its 2015 application was not scored.  
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Case No. Petitioner/DO Applicant Name 
  (Region) 

Final  
Rank 

Regional  
Rank 

Highest Rank 
In Region 

Difference 

18-4472 Tree King – Tree Farm, Inc. 
(Northwest) 

4th of 4 1.3583 3.6875 2.3292 

18-4473 Perkins Nursery, Inc. 
(Southwest) 

5th of 5 2.1167 4.1042 
 

1.9875 

18-4474 Bill’s Nursery 
(Southeast) 

5th of 5 1.5500 4.4000 2.8500 

18-4474 Bill’s Nursery 
(Northeast) 

5th of 5 1.2250 3.9750 2.7500 

18-4697 TropiFlora, LLC (not scored) 
(Southwest) 

N/A N/A 4.1042 N/A 

18-4698 DeLeon’s Bromeliads, Inc. 
(Central) 

7th of 7 1.9083 5.5458 3.6375 

 

5. Five DO licenses were awarded – one per geographic region – based upon a 

competitively scored basis; i.e., the applications were reviewed and evaluated by a panel of three 

evaluators, and the highest scoring applicant in each region was awarded a license.3  

6. Each of the Petitioners in the Related Proceedings applied for and was denied a 

DO license in 2015. See Case No. 18-4663 Dewar Pet. ¶¶ 7, 10; Case No. 18-4471 Spring Oaks 

Pet. ¶ 8;  Case No. 18-4472 Tree King Pet. ¶ 7;  Case No. 18-4473 Perkins Pet. ¶¶ 3, 6, 7;  Case 

No. 18-4474 Bill’s Pet. ¶¶ 3, 5, 9, 10, 11; Case No. 18-4697 TropiFlora Pet. ¶ 11, and Case No. 

18-4698 DeLeon’s Pet. ¶ 11. 

7. In November 2016, Florida voters approved via citizens’ initiative petition Article 

X, section 29 of the Florida Constitution (the “Amendment”). The Amendment enshrined in the 

Florida Constitution the right of access to medical marijuana under specified conditions and, to 

                                                 
3 Two more licenses were awarded to previous DO Applicants via settlement with the 
Department. There, the two DO Applicants had filed and maintained 120.57 petitions in response 
to the Department’s license denials. Issuance of the licenses resolved those proceedings. The 
Petitioners here, however, and to the extent they filed petitions challenging the denial of their 
DO applications, voluntarily dismissed their petitioners prior to any resolution whether via 
adjudication on the merits or settlement. 
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effectuate that purpose, set forth the framework for a comprehensive regulatory scheme 

governing criteria for qualified patients, caregivers, physicians, and MMTCs.  

8. Pursuant to the Amendment, in 2017 the legislature enacted chapter 2017-232 – 

which created a comprehensive scheme governing the conditions under which qualified patients 

may use, physicians may order, and MMTCs may be licensed to cultivate, process and dispense 

medical marijuana in Florida (codified at Section 381.986 (2017) (“2017 Statute”)).4  

9. The Department promulgated various rules under the delegated legislative 

authority provided in the 2017 Statute.5 

10. The 2017 Statute provides in relevant part: 

2. The department shall license as medical marijuana treatment centers 10 
applicants that meet the requirements of this section, under the following 
parameters: 

a. As soon as practicable, but no later than August 1, 2017, the department shall 
license any applicant whose application was reviewed, evaluated, and scored by 
the department and which was denied a dispensing organization license by the 
department under former s. 381.986, Florida Statutes 2014; which had one or 
more administrative or judicial challenges pending as of January 1, 2017, or had 
a final ranking within one point of the highest final ranking in its region 
under former s. 381.986, Florida Statutes 2014; which meets the requirements of 
this section; and which provides documentation to the department that it has the 
existing infrastructure and technical and technological ability to begin cultivating 
marijuana within 30 days after registration as a medical marijuana treatment 
center. 

 *** 

c. As soon as practicable, but no later than October 3, 2017, the department shall 
license applicants that meet the requirements of this section in sufficient numbers 

                                                 
4 The 2014 Statute was amended in 2016 (“2016 Statute”) in ways that are not material here. The 
2017 Statute completely repealed and replaced the 2016 Statute in its entirety. 
5 Because of the repeal and replacement of the 2014 and 2016 Statutes, the rules promulgated 
thereunder were repealed and replaced by the rules promulgated under the 2017 Statute. See 
§ 120.536; see also Office of Ins. Regulation v. Serv. Ins. Co., 50 So. 3d 637, 638 (Fla. 1st DCA 
2010) (“Once a rule’s enabling statute is repealed, the rule itself automatically expires.”) 
(citations omitted); Hulmes v. Div. of Ret., Dept. of Admin., 418 So. 2d 269, 270 (Fla. 1st DCA 
1982) (“An administrative rule or regulation … expires with the repeal of the statute from which 
it gains its life.”). 
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to result in 10 total licenses issued under this subparagraph, while accounting 
for the number of licenses issued under sub-subparagraphs a. and b. 

§ 391.986(8)(a)2.a., c.  

11. Of the 10 licenses provided for in Section 381.986(8)(a)2., one must be awarded 

to a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re 

Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 2011). § 391.986(a)2.b. (“Pigford Class”).  

12. For up to two of the 10 licenses provided for in Section 381.986(8)(a)2., the 

Department “shall give preference to applicants that demonstrate” that they own facilities that 

are or were used for citrus processing. § 381.986(8)(a)3. (“Citrus Preference”).6 

13. None of the Petitioners “had a final ranking within one point of the highest final 

ranking in its region under [the 2014 Statute]” as required by Section 381.986(8)(a)2.a. 

14. None of the Petitioners are a member of the Pigford Class. 

15. None of the Petitioners qualify for the Citrus Preference. 

II. Analysis  

Section 120.57(1)(i) provides: “An order relinquishing jurisdiction shall be rendered if 

the administrative law judge determines from the pleadings … that no genuine issue as to any 

material fact exists.” § 120.67(1)(i). Because no genuine issue of fact exists, Petitioners attempt 

to generate one by essentially asking the ALJ to create one by re-scoring their rejected 2015 DO 

applications based upon the newly minted and so-called “Dr. Cornew method.” See, e.g., Dewar 

Pet. ¶¶ 22-23 (discussing ALJ Van Laningham’s use of a “formula” based “upon testimony 

                                                 
6 Section 381.986(8)(a)3. provides: 

For up to two of the licenses issued under subparagraph 2., the department shall 
give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, 
concentrating, or otherwise processing of citrus fruit or citrus molasses and 
will use or convert the facility or facilities for the processing of marijuana. 
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provided by Dr. Ronald Cornew…”); id. ¶ 24 (“Utilizing Dr. Cornew’s method, Dewar’s 

aggregate score is ‘within one point’ of the proximity box for the Central region.”); id. ¶ 30.d 

(identifying disputed issue of material fact: “Whether ‘Dr. Cornew’s method’ should be utilized 

to determine whether a 2015 DO applicant was ‘within one point’ of the highest ranked applicant 

in its region.”).7  

There is no legitimate legal basis for the ALJ to do so. The 2015 DO applications were 

evaluated and scored under the then-governing statutory and regulatory scheme. Petitioners here 

either did not challenge their denial or did so but then voluntarily dismissed their challenge. That 

scheme, due to intervening statutory and regulatory amendments, is no longer in effect. See 

authorities cited in note 5. Petitioners cannot now obtain a new (or supplemental) review under 

some unauthorized method that did not exist at the time the applications were evaluated in 2015. 

Petitioners’ only possible recourse lies in the plain language of the 2017 Statute, which 

establishes criteria the Petitioners plainly fail to meet. 

By applying the express statutory criteria for licensure as a Denied DO Applicant under 

the 2017 Statute, it is clear that not one Petitioner satisfies the prerequisite for licensure under the 

One Point Provision, i.e., that they “had a final ranking within one point of the highest final 

ranking in their region under [the 2014 Statute].” § 381.986(8)(a)2.a.; Undisputed Material 

Facts, ¶¶ 5, 6, 10, 13. It is also clear that Petitioners have not presented, and cannot present, a 

disputed issue of material fact as to their claimed entitlement to an MMTC license under the One 

Point Provision.8  Accordingly, the ALJ must relinquish jurisdiction to the Department. 

                                                 
7 See also, Spring Oaks Pet. ¶¶ 24-25; Perkins Pet. ¶¶ 10-11; Bill’s Pet. ¶¶ 20-23; Tree-King Pet. 
¶¶ 18-19; TropiFlora Pet. ¶ 4 (n1); and DeLeon’s Pet. ¶¶ 22-23. 
8 Because the Department need only apply the express statutory criteria, the ALJ was correct in 
determining that there is no basis for Petitioners to assert an unadopted rule challenge in the 
Related Proceedings. 
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III. Conclusion 

For all of the foregoing reasons, while it is clear that the Related Proceedings are subject 

to dismissal pursuant to final summary order under Section 120.57(1)(h), the ALJ must 

relinquish jurisdiction to the Department as required by Section 120.57(1)(i). 

DATED this 5th day of October, 2018. 

Respectfully submitted, 

s/ Glenn Burhans, Jr. 
Glenn Burhans, Jr. 
Florida Bar No. 605867 
gburhans@stearnsweaver.com 
Gigi Rollini 
Florida Bar No. 684491 
grollini@stearnsweaver.com 
STEARNS WEAVER MILLER  
WEISSLER ALHADEFF & SITTERSON, P.A. 
Highpoint Center 
106 East College Avenue 
Suite 700 
Tallahassee, FL  32301 
Telephone:  (850) 329-4850 
Facsimile:   (850) 329-4863 
Secondary:   cabbuhl@stearnsweaver.com 

ptassinari@stearnsweaver.com 
and 

Jessica M. Feingold 
Florida Bar No. 72511 
jfeingold@eastcoastpackers.com 
1900 Old Dixie Hwy 
Fort Pierce, FL 34946 
Telephone: (772) 489-7200 

Counsel for East Coast Packers, LLC 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was e-Served upon 

the following counsel this 28th day of September, 2018: 

Devin Freedman, Counsel 
Boies Schiller Flexner LLP 
Suite 2800 
100 Southeast 2nd Street 
Miami, FL 33131 
vfreedman@bsfllp.com 
 
Ari H. Gerstin, Esquire 
Akerman LLP 
Three Brickell City Centre 
98 Southeast 7th Street 
Miami, FL 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
 
Jonathan Seth Robbins, Esquire 
Akerman Senterfitt 
350 East Las Olas Boulevard, Suite 1600 
Las Olas Centre II 
Fort Lauderdale, FL 333012229 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
 
Eduardo S. Lombard, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
rhodge@vlplaw.com 
 
Megan S. Reynolds, Esquire 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
mreynolds@vlplaw.com 
 
 
 

S/ Glenn Burhans, Jr. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 18-4474

ORDER CLOSING FILE AND RELINQUISHING JURISDICTION TO THE 
DEPARTMENT OF HEALTH PENDING RESOLUTION OF ISSUE REGARDING THE 

CONSTITUTIONALITY OF SECTION 381.986, FLORIDA STATUTES

On September 28, 2018, the undersigned issued an Order 
requiring the parties to show cause why jurisdiction over the 
instant case should not be relinquished to the Department of 
Health (“the Department”) based on an absence of material facts 
in dispute.  While awaiting responses from the parties, the Leon 
County Circuit Court issued an order on October 5, 2018, 
temporarily enjoining the Department “from registering or 
licensing any [medical marijuana treatment centers] pursuant to 
the unconstitutional legislative scheme set forth in Section 
381.986, Florida Statutes.”  Because Petitioner is seeking 
licensure pursuant to section 381.986, the undersigned 
relinquishes jurisdiction back to the Department WITHOUT 
PREJUDICE to either Petitioner or Respondent moving to reopen the 
case once the injunction is lifted or the constitutionality of 
section 381.986 is otherwise conclusively resolved.  

Any pending requests for relief will be addressed if the 
undersigned reacquires jurisdiction over this matter.

To the extent that Petitioner raises issues regarding the 
Department’s alleged reliance on unadopted and/or invalid rules 
via its petition challenging the Department’s denial of 
licensure, the undersigned declines to address those issues until 
the undersigned reacquires jurisdiction over Petitioner’s 
licensure denial.  See The Fla. Horseman’s Benevolent and 
Protective Ass’n, Inc. v. Dep’t of Bus. & Prof’l Reg., Div. of 
Pari-Mutuel Wagering, Case No. 18-4448RU (Fla. DOAH Sept. 14, 
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2018)(ordering that “[t]he Petition Challenging an Agency 
Statement as an Unadopted Rule is DISMISSED without prejudice to 
bring an action alleging the application of an unadopted rule to 
the Calder summer jai-alai permit at such time as the issuance of 
the permit is subject to challenge under chapter 120.”).

DONE AND ORDERED this 18th day of October, 2018, in 
Tallahassee, Leon County, Florida.

S                                  
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 18th day of October, 2018.

COPIES FURNISHED:

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Jonathan Seth Robbins, Esquire
Akerman Senterfitt
350 East Las Olas Boulevard, Suite 1600
Las Olas Centre II
Fort Lauderdale, Florida  33301-2229
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)
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Ari H. Gerstin, Esquire
Akerman LLP
Three Brickell City Centre
98 Southeast 7th Street
Miami, Florida  33131
(eServed)

Devin Freedman, Counsel
Boies Schiller Flexner LLP
Suite 2800
100 Southeast 2nd Street
Miami, Florida  33131
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Glenn Thomas Burhans, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Gigi Rollini, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Courtney M. Crossland, Esquire
Pearson Bitman LLP
485 North Keller Road
Maitland, Florida  32751
(eServed)

William Nicholson Spicola, Esquire
Suite 201
204 South Monroe Street
Tallahassee, Florida  32301
(eServed)
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Shannon Revels, Agency Clerk
Department of Health
4052 Bald Cypress Way, Bin A02
Tallahassee, Florida  32399-1703
(eServed)
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Exhibit 2
Filed April 25, 2019 1:21 PM Division of Administrative Hearings
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DONE AND ORDERED in Tallahassee, Leon County, Florida this f!l_ day of April 

2019. 

Deputy Secretary for Operations 
Florida Department of Health 

NOTICE OF RIGHT TO JUDICIAL REVIEW 

A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITLED TO 
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF 
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY 
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT 
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE 
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE 
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING 
DATE OF THIS ORDER. 

Copies furnished to: 

Devin Freedman, Esquire 
Boies, Schiller & Flexner 
100 S.E. 2nd Street 
Suite 2800 
Miami, Florida 33131-2124 
vfreedman@ bsfllp.com 

Sean Frazier 
Marc Ito 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee, Florida 32301 
sfrazier@phrd.com 
mito@phrd.com 

2 

Eduardo Lombard, Esquire 
Radey Law Firm 
301 S. Bronough Street 
Suite 200 
Tallahassee, Florida 32301 
ELombard@radeylaw.com 

Glenn Burhans, Jr. 
Gigi Rollini 
Stearns Weaver Miller 
Weissler Alhadeff & Sitterson, P .A. 
Highpoint Center 
106 East College Avenue, Suite 700 
Tallahassee, FL 32301 
gburhans@stearnsweaver.com 
grollini@stearnsweaver.com 
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Karl E. Pearson, Esquire 
Courtney M. Crossland 
485 N. Keller Rd., Suite 401 
Maitland, Florida 32751 
KPearson@pearsonbitman.com 
ccrossland@pearsonbitman.com 

J. Stephen Menton 
Stephen A. Ecenia 
Tana D. Storey 
Rutledge Ecenia, P .A. 
119 South Monroe Street, Suite 202 
Tallahassee, Florida 32301 
smenton@rutledge-ecenia.com 
steve@rutledge-ecenia.com 
tana@rutledge-ecenia.com 

William N. Spicola 
204 South Monroe Street, Suite 201 
Tallahassee, FL 32301 
WilliamSpicolaPA@gmail.com 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been 

sent by electronic mail, regular U.S. mail, and/or by inter-office mail to each ofthe above

named persons this \q .}h day of April 2019. 

3 

Agency Clerk 
Department of Health 
4052 Bald Cypress Way, BIN A-02 
Tallahassee, Florida 32399-1703 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
RED LAND NURSERY, INC., DEWAR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

------------------------------~/ 

DOH Case Nos. 

JOINT SETTLEMENT AGREEMENT 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

THIS SETTLEMENT AGREEMENT (the "Agreement") is entered into this / {p ~y of 
April, 2019, by and between Petitioner Spring Oaks Greenhouses, Inc. ("Spring Oaks"), Redland 
Nursery, Inc. ("Redland"), Dewar Nurseries, Inc. ("Dewar"), Tree King-Tree Farm, Inc. ("Tree 
King"), Perkins Nursery, Inc. ("Perkins"), Bill's Nursery, Inc. ("Bill's), DeLeon's Bromeliads, 
Inc. ("DeLeon's), Hart's Plant Nursery, Inc. ("Hart's") (individually the "Petitioner" or 
collectively the "Petitioners"), and Respondent, State of Florida Department of Health 
("Departmenf' or "DOH")( each a "Party" and together, the ''Parties"). 

PREMISES 

WHEREAS, Spring Oaks timely filed with the Department its application to become a 
Dispensing Organization in the Central Region of Florida pursuant to section 381.986, Florida 
Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Spring Oaks' application 
along with other applicants in the Central Region; 

WHEREAS, Spring Oaks did not receive the highest score in the Central Region and the 
Department denied Spring Oaks' application; 
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I A 754



Joint Settlement Agreement 
2018-0172, 2018-0173,2018-0174, 
2018-0188, 2018-0190, 2018-0197, 
2019-0047,2019-0076 

WHEREAS, Redland timely filed with the Department its application to become a 
Dispensing Organization in the Central and the Southeast Regions of Florida pursuant to section 
381.986, Florida Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Redland's applications along 
with other applicants in the Central and Southeast Regions; 

WHEREAS, Redland did not receive the highest score in the Central or Southeast Regions 
and the Department denied Redland's applications; 

WHEREAS, Dewar timely filed with the Department its application to become a 
Dispensing Organization in the Central Region of Florida pursuant to section 381.986, Florida 
Statutes (20 15); 

WHEREAS, the Department reviewed, evaluated, and scored Dewar's application along 
with other applicants in the Central Region; 

WHEREAS, Dewar did not receive the highest score in the Central Region and the 
Department denied Dewar's application; 

WHEREAS, Tree King timely filed with the Department its application to become a 
Dispensing Organization in the Northwest Region of Florida pursuant to section 3 81.986, Florida 
Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Tree King's application 
along with other applicants in the Northwest Region; 

WHEREAS, Tree King did not receive the highest score in the Northwest Region and the 
Department denied Tree King's application; 

WHEREAS, Perkins timely filed with the Department its application to become a 
Dispensing Organization in the Southwest Region of Florida pursuant to section 381.986, Florida 
Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Perkins' application along 
with other applicants in the Southwest Region; 

WHEREAS, Perkins did not receive the highest score in the Southwest Region and the 
Department denied Perkins' application; 

WHEREAS, Bill's timely filed with the Department its application to become a Dispensing 
Organization in the Northeast and Southeast Regions of Florida pursuant to section 381.986, 
Florida Statutes (2015); 
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WHEREAS, the Department reviewed, evaluated, and scored Bill's application along with 
other applicants in the Northeast and Southeast Regions; 

WHEREAS, Bill's did not receive the highest score in the Northeast or Southeast Regions 
and the Department denied Bill's applications; 

WHEREAS, DeLeon's timely filed with the Department its application to become a 
Dispensing Organization in the Central Region of Florida pursuant to section 381.986, Florida 
Statutes (20 15); 

WHEREAS, the Department reviewed, evaluated, and scored DeLeon's application along 
with other applicants in the Central Region; 

WHEREAS, DeLeon's did not receive the highest score in the Central Region and the 
Department denied DeLeon's application; 

WHEREAS, Hart's timely filed with the Department its application to become a 
Dispensing Organization in the Northeast and Northwest Regions of Florida pursuant to section 
381.986, Florida Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Hart's application along with 
other applicants in the Northeast and Northwest Regions; 

WHEREAS, Hart's did not receive the highest score in the Northeast or Northwest Region 
and the Department denied Hart's application; 

WHEREAS, the Florida Legislature enacted Senate Bill 8-A ("SB 8-A") on June 9, 2017, 
to implement Section 29, Article X of the Florida Constitution; 

WHEREAS, SB 8-A amended section 381.986, Florida Statutes, in relevant part, to require 
the Department to issue medical marijuana treatment center licenses to certain applicants who were 
denied a license under the previous statutory scheme; 

WHEREAS, the Governor of Florida signed SB 8-A into law on June 23, 2017; 

WHEREAS, Spring Oaks requested a license pursuant to SB 8-A, which the Department 
denied on July 27, 2018; 

WHEREAS, on July 30, 2018, Spring Oaks filed a Petition for Formal Administrative 
Hearing and Determination Regarding Unadopted Rule (DOAH Case No. 18-4471) challenging: 
(i) the Department's denial of Spring Oaks' request for a license pursuant to SB 8-A and (ii) the 
Department's alleged reliance on certain statements alleged to be unadopted rules (collectively, 
the "Spring Oaks Challenge"); 
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WHEREAS, Redland requested a license pursuant to SB 8-A, which the Department 
denied on March 5, 2019; 

WHEREAS, on March 8, 2019, Redland filed a Petition for Formal Administrative Hearing 
challenging: (i) the Department's denial ofRedland's ~equest for a license pursuant to SB 8-A and 
(ii) the Department's alleged reliance on certain statements alleged to be unadopted rules 
(collectively, the "Redland Challenge");1 

WHEREAS, Dewar requested a license pursuant to SB 8-A, which the Department denied 
on July 26, 2018; 

WHEREAS, on August 15, 2018, Dewar filed a Petition for Formal Administrative 
Hearing and Administrative Determination Regarding Unadopted Rules (DOAH Case No. 18-
4463) challenging: (i) the Department's denial of Dewar's request for a license pursuant to SB 8-
A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted rules 
(collectively, the "Dewar Challenge"); 

WHEREAS, Tree King requested a license pursuant to SB 8-A, which the Department 
denied on July 31, 20 18; 

WHEREAS, on August 21, 2018, Tree King filed a Petition for Formal Administrative 
Hearing and Administrative Determination Regarding Unadopted Rule (DOAH Case No. 18-
4472) challenging: (i) the Department's denial of Tree King's request for a license pursuant to SB 
8-A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted rules 
(collectively, the "Tree King Challenge"); 

WHEREAS, Perkins requested a license pursuant to SB 8-A, which the Department denied 
on July 13, 2018; 

WHEREAS, on August 2, 2018, Perkins filed a Petition for Formal Administrative Hearing 
(DOAH Case No. 18-4473) challenging: (i) the Department's denial of Perkins' request for a 
license pursuant to SB 8-A and (ii) the Department's alleged reliance on certain statements alleged 
to be unadopted rules (collectively, the "Perkins Challenge"); 

WHEREAS, Bill's requested a license pursuant to SB 8-A, which the Department denied 
on July 13, 2018; 

WHEREAS, on August I, 2018, Bill's filed a Petition for Administrative Hearing (DOAH 
Case No. 18-4474) challenging: (i) the Department's denial of Bill's request for a license pursuant 
to SB 8-A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted 
rules (collectively, the "Bill's Challenge"); 

1 The Department has not referred the Redland Challenge to the Division-of Administrative Hearings for a case number 
assignment. 
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WHEREAS, DeLeon's requested a license pursuant to SB 8-A; 

WHEREAS, on August 31, 2018, DeLeon's filed a Petition for Formal Administrative 
Hearing (DOAH Case No. 18-4698) challenging: (i) the Department's anticipated denial of 
DeLeon's request for a license pursuant to SB 8-A and (ii) the Department's alleged reliance on 
certain statements alleged to be unadopted rules (collectively, the "DeLeon Challenge"); 

WHEREAS, Hart's requested a license pursuant to SB 8-A, which the Department denied 
on March 28, 2019; 

WHEREAS, on March 28, 2019, Hart's filed a Petition for Administrative Hearing 
challenging: (i) the Department's denial of Hart's request for a license pursuant to SB 8-A and (ii) 
the Department's alleged reliance on certain statements alleged to be unadopted rules (collectively, 
the "Hart's Challenge");2 

' 

WHEREAS, the Petitioners intend to provide enhanced patient access by locating a 
percentage of dispensaries within impoverished communities and rural areas that have been 
adversely affected by extraordinary economic events or natural disasters; 

WHEREAS, the Petitioners intend to impose owner, manager, and employee background 
screening requirements more stringent than required under existing Florida law; 

WHEREAS, the Petitioners will adopt security and anti-diversion policies that are more 
stringent than required under existing Florida law, including applying security standards to each 
dispensary that are comparable to 12 C.P.R. 326.3 (2018); 

WHEREAS, the Parties desire to resolve the disputes between them and therefore intend 
to enter into this Agreement to approve the Petitioners to serve as medical marijuana treatment 
centers under applicable laws; agree that the Petitioners have a colorable claim alleging that they 
qualify as medical marijuana treatment centers under section 381.986(8)(a), Florida Statutes 
(2018); and agree that the Department shall license each of the Petitioners as medical marijuana 
treatment centers. 

NOW THEREFORE, in consideration of the mutual promises of the Parties, the sufficiency 
of which is acknowledged, the Parties agree as follows: 

I. The Premises above are hereby incorporated into this Agreement, as if fully set 
forth herein. 

2. The Parties intend and do hereby agree as follows: 

2The Department has not referred the Hart's Challenge to the Division of Administrative Hearings for a case number 
assignment. 
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(a) The Petitioners certify via separate affidavit, attached as exhibits herein, to 
the Department that each individually: 

(i) Meets the requirements under current law to be licensed as a medical 
marijuana treatment center; 

(ii) Has the existing infrastructure and technological ability to begin 
cultivating within thirty (30) days after licensure as a medical 
marijuana treatment center; and 

(iii) Will ensure that, in addition to the background screening 
requirements imposed by section 3 81.986, Florida Statutes, no 
owner, manager or employee has an arrest awaiting final disposition 
for, has been found guilty of, regardless of adjudication, or has 
entered a plea of nolo contendere or guilty to an offense which is a 
felony or crime punishable by imprisonment for more than one year 
in this state or any other jurisdiction. 

(b) Within 2 business days of execution of this Agreement, each Petitioner must 
file a voluntarily dismissal with prejudice of their respective petitions. 
Within ten business days after voluntary dismissal by all parties, the 
Department will enter a Final Order in the Spring Oaks Challenge, Redland 
Challenge, Dewar Challenge, Tree King Challenge, Perkins Challenge, 
Bill's Challenge, DeLeon's Challenge, and Hart's Challenge (collectively 
the "License Proceedings"): (1) adopting and incorporating this Agreement 
and (2) licensing each of the Petitioners as a medical marijuana treatment 
center. Each Petitioner stipulate to entry of such Final Orders and waives 
any right to appeal such Final Order. The Final Order will be consistent with 
the terms and obligations of this Agreement. 

(c) The Parties will each bear their own costs, expenses, and attorneys' fees 
relating in any way with the License Proceedings, any litigation associated 
with those proceedings, and this Agreement. 

(d) Within ten (10) calendar days after the Department licenses the Petitioners 
as medical marijuana treatment centers, each Petitioner will: 

(i) post a $5 million performance bond issued by an authorized surety 
insurance company rated in one of the three highest rating categories 
by a nationally recognized rating service; or 

(ii) provide an irrevocable letter of credit of $5 million payable to the 
Department; or 

(iii) provide $5 million cash to the Department. 
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The Parties agree that the failme of any Petitioner to timely post the bond 
or provide a letter of credit will result in the revocation of such Petitioner's 
license. 

(e) Within ten (10) calendar days after the Department licenses each of the 
Petitioners as a medical marijuana treatment center, each Petitioner will 
submit a variance to its filed application in accordance with section 
381.986(8)(e), Florida Statutes (2018), with a written plan to: 

(i) locate at least 10 percent of dispensing facilities within: (1) zip codes 
that are 50 percent below the state median income level, or (2) rural 
areas of opportunity as defined by section 288.0656(2)(d), Florida 
Statutes (20 18), no later than one year after receiving dispensing 
authorization; 

(ii) adopt security standards for each dispensary that are comparable to 
12 C.P.R. 326.3 (2018); 

(iii) counsel all patients on the safe storage of, and non-sharing of 
medical marijuana; 

(iv) counsel all patients on taking medical marijuana as instructed, 
including providing patients with definitions of diversion and 
misuse with examples; 

(v) require all cultivation and processing employees to wear pocketless 
coveralls over their clothes while in the cultivation and processing 
facilities; 

(vi) contract with a third party entity to conduct annual audits of its SOPs 
regarding the transfer and tracking of medical marijuana, and to 
report the audit results to the Department within 30 days of each 
audits completion; 

(vii) designate a chief audit officer responsible for anti-diversion 
compliance; 

(viii) allow only authorized employees to order medical marijuana from 
the Petitioner's storage or processing facilities for transfer to the 
dispensing facilities; 

(ix) require at least two dispensing facility employees to receive any 
shipment of medical marijuana from a storage or processing 
facility; 

Page 7 oflO 

760



Joint Settlement Agreement 
2018-0172,2018-0173,2018-0174, 
2018-0188,2018-0190, 2018-0197, 
2019-0047,2019-0076 

(x) conduct monthly physical audits of all medical marijuana 
inventory in each dispensing facility; 

(xi) require dispensing facility employees to inspect product packaging 
for integrity when inventoried and before dispensing; and 

(xii) secure any waste container in a dispensing facility that contains 
usable medical marijuana to prevent tampering. 

(xiii) upon request, promptly provide reasonable assistance to law 
enforcement investigations of potential diversion and/ or 
suspicious circumstances involving Petitioner's medical marijuana, 
subject to and without waiving any applicable privilege objections. 

3. Thirty (30) days or less after its licensure as a medical marijuana treatment center, 
each Petitioner shall request cultivation authorization from the Department. If any Petitioner fails 
to request cultivation authority within 30 days or less of licensure, the Petitioner shall be given 
notice by the Department of a I 0 calendar days cure period. After having been provided notice, if 
Petitioner does not timely cure its failure to request cultivation authorization, the Department will 
proceed with license revocation procedures. The Petitioners will at all times maintain compliance 
with all applicable laws, rules, and regulations. 

4. This Agreement constitutes the entire Agreement between the Parties with regard 
to the License Proceedings and the award of licenses to the Petitioners to become a medical 
marijuana treatment centers. The parties intend that this Agreement be binding and enforceable. 

5. Any action arising from or relating to the Agreement will be litigated exclusively 
in the Leon County, Florida, Circuit Court. The Parties submit to the personal jurisdiction of that 
court; waive any objection to the convenience of that forum; and agree that such court will 
constitute the exclusive and mandatory venue and jurisdiction. The Parties expressly waive any 
right to trial by jury. 

6. This Agreement shall inure to the benefit of and be binding upon each Party, 
including each Party's successors, assigns, Agency head, and administrators, and shall be 
enforceable against them. This Agreement is not assignable or delegable. 

7. This Agreement, including any exhibits, constitutes the entire agreement between 
the Parties concerning all matters that could have been raised in the License Proceedings and 
associated litigation. This Agreement supersedes any prior discussions, agreements, or 
understandings between the Parties. There are no promises, representations, or agreements 
between the Parties other than as set forth herein. 

8. The Petitioners understand and agree that their respective dismissals with prejudice 
are final and are not affected by possible challenges to this Agreement. The Petitioners expressly 
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waive their right to: (1) any proceedings pursuant to chapter 120, Florida Statutes (2018); (2) any 
making of :findings of fact and conclusions of law by the Department; and (3) all further and other 
proceedings, whether administrative or judicial, to which the Petitioners may have been or may be 
otherwise entitled any law or rules, relating to the License Proceedings. However, if any person 
files an action or proceeding that attempts to challenge or contest the validity of this Agreement or 
the validity of any final order(s) adopting this Agreement, the Petitioners each must intervene in 
any such proceeding to defend the validity of this Agreement and the final order(s). 

9. This Agreement is and shall be deemed jointly drafted and written by the Parties 
and shall not be construed or interpreted for or against any Party as the author. 

10. The Agreement represents the compromise of disputed claims by and between the 
Parties. Neither the execution nor performance of the Agreement nor any of its terms or provisions 
will be deemed a presumption, concession, or admission of any fact, liability, fault, or wrongdoing 
of any kind by any Party relating to license applications, the License Proceedings, or any other 
matter. 

11. The Parties do not intend to and do not create or convey any rights enforceable by 
any third persons not a party to this Agreement. 

12. This Agreement shall be in full force and effect upon execution by each of the 
respective Parties' authorized signatories, and effective on the date of the last or final signature. 

13. This Agreement may be executed in counterparts. 

14. No modification or waiver of any provision of this Agreement shall be valid unless 
a written amendment to the Agreement is completed and properly executed by the parties. 

15. The Petitioners fully understand that if the facts relating to the Licensure 
Proceedings and this Agreement, including those contained in the Recitals, are later found to be 
different from the facts they now believe to be true, they expressly accept and assume the risk of 
any differences, regardless of any reason for such differences, and agree that the Agreement will 
remain in effect and not be subject to termination or rescission because of such differences 

16. The terms of the Agreement are divisible. If any provision, term, portion, or 
language of the Agreement contravenes or is rendered unenforceable by any constitution, statute, 
rule, judicial or administrative decision, regulation, or other law, all remaining provisions, terms, 
portions, and language will remain in full force and effect. 

17. The Parties individually represent and warrant that (i) the Parties are represented 
by separate and independent counsel relating to the license applications, the License Proceedings, 
and the Agreement; (ii) the Parties and their respective counsel have reviewed the Agreement and 
all matters contemplated within it; (iii) the Parties have been advised fully by their respective 
counsel concerning the Parties' respective rights and duties; and (iv) the Parties are aware that the 
Agreement releases both known and unknown claims and rights. 
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SPRING OAK~ GREENHOj:JSES, INC. 
,l .... ---·~~__..,.,. ... .--~ ·! : >;.. 

By: ;., k ~.-:..: .;(~ 1(. v-·..-'-

Title: Owner/Presi9ent J ,f"" 

Date: '//-J t / i / 

REDLAND NURSERY, INC. 

By: ___________ _ 

Title: Owner/President 
Dare:. _____________ ___ 

TREE KING-TREE FARM, INC. 

By: ___________ _ 

Title: Owner/President 
Date: -------------------
BILL'S NURSERY, INC. 

By: ____________ _ 

Title: Owner/President 
Date: ·------------------

HART'S PLANT NURSERY, INC. 

By:. _______________ _ 

Title: 
Dare: ·--------------------

FLORIDA DEPARTMENT OF HEALTH 

By:. ___________________ _ 

Title: 
Dme:. ___________________ _ 

DEWAR NURSERIES, INC. 

By: ______________ __ 

Title: 
Dare: _________________ _ 

PERKINS NURSERY, INC. 

By: __________ _ 

Title: 
Dare: __________ _ 

DELEON'S BROMELIADS, INC. 

By: ___________ _ 

Title: 
Dare:. _____________ __ 
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SPRING OAKS GREENHOUSES, INC. 

By:. ___________ _ 

Title: Owner/President 
Date: ----------------

REDLAND NURSERY, INC. 

By: (2/1,/ (}~)--
/ 

Title: Owner/President 
Date: Y I I \ / ! q 

TREE KING-TREE FARM, INC. 

By: ________________ _ 

Title: Owner/President 
Date: ------------------
BILL'S NURSERY, INC. 

By:. _______________ __ 

Title: Owner/President 
Date: -----------------------

HART'S PLANT NURSERY, INC. 

By: ---------------------

Title: 
Date: -------------------

FLORIDA DEPARTMENT OF HEALTH 

By:. ________________ _ 

Title: 
Date: ___________ _ 

DEWAR NURSERIES, INC. 

By: _________________ _ 

Title: 
Date: ______________ _ 

PERKINS NURSERY, INC. 

By:. ________________ _ 

Title: 
Date: __________________ _ 

DELEON'S BROMELIADS, INC. 

By: ________________ _ 

Title: 
Date: __________________ _ 
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SPRING OAKS GREENHOUSES, INC. 

By:. ____________________ __ 

Title: Owner/President 

~=·---------------------
REDLAND NURSERY, INC. 

By. ____________ ----------

Title: Owner/President 
Date: --------------------
TREE KING-TREE FARM, INC. 

By:·------------------------

Title: Owner/President 
Date:. _________________ _ 

BILL'S NURSERY, INC. 

By: __________________ _ 

Title: Owner/President 
Date: ·----------------------
HART'S PLANT NURSERY, INC. 

By=--------------------

Title: Dare: _______________ _ 

FLORIDA DEPARTMENT OF HEALTH 

By:·---------------------

Title: 
Date: --------------------

DEWAR NURSERIES, INC. 

By: 72r:-h ~ 
Title: A-14or~V-"'\ ~ A~i~ S~-\,t1 
Dare: Afr:\ llJ C).olq 

PERKINS NURSERY, INC. 

By:·-----------------

Title: 

Date=--------------------
DELEON'S BROMEUADS, INC. 

By=-------------------

Title: 

Date=--------------------
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their respective counsel concerning the Parties' respective rights and duties; and (iv) the Parties 
are aware that the Agreement releases both known and unknown claims and rights. 

SPRING OAKS GREENHOUSES, INC. 

By: ___________ _ 

Title: Owner/President 
Date: __________ _ 

REDLAND NURSERY, INC. 

By: ___________ _ 

Title: Owner/President Date: ______________ _ 

TREE~==l: By:~...._. 
~ 
Title: ~~resident 
Date: ~1-2411 

Bn..L'S NURSERY, INC. 

By: __________ _ 

Title: Owner/President 
Date: __________ _ 

HART'S PLANT NURSERY, INC. 

BY.------~-------------

Title: 
Date:. __________ _ 

FLORIDA DEPARTMENT OF HEALTH 

By: ____________ ___ 

Title: 
Date: __________ _ 

DEWAR NURSERIES, INC. 

By: __________ _ 

Title: 
Dme:. ______________ _ 

PERKINS NURSERY, INC. 

By.. _______________ _ 

Title: 
Dme:. ____________ _ 

DELEON'S BROMELIADS, .INC. 

By: ___________ _ 

Title: 
Date: ___________ _ 
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SPRING OAKS GREENHOUSES, INC. 

By: ------------------------
Title: Owner/President 
Date: -----------------------
REDLAND NURSERY, INC. 

By: ___________ _ 

Title: Owner/President 
Date: --------------------
TREE KING-TREE FARM, INC. 

By: _____________ _ 

Title: Owner/President 
Date: ----------------------
BILL'S NURSERY, INC. 

By: _________________ _ 

Title: Owner/President 
Date: -----------------------

HART'S PLANT NURSERY, INC. 

By: -----------------------
Title: 
Date: ---------------------

FLORIDA DEPARTMENT OF HEALTH 

By: ___________ _ 

Title: 
Date: ------------------

DEWAR NURSERIES, INC. 

By: _________ _ 

Title: 
Date: --------------------

P-t~r::;t 
Date:_4-.....,/f-'-l+-/'l-1·-~---· ____ __ 

DELEON'S BROMELIADS, INC. 

By: _______________ _ 

Title: 
Date: _________________ _ 
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SPRING OAKS GREENHOUSES, INC. 

By: ___________ _ 

Title: Owner/President 
Dare:. ____________ _ 

REDLAND NURSERY, INC. 

By: ___________ _ 

Title: Owner/President 
Dare: ------------------
TREE KING-TREE FARM, INC. 

By: -------------------
Title: Owner/President 
Date: 

::tt:-·s -URS-f;-r:· ""r--c-. --

Title: Ov.,!fterJPre:fl~ent lcounsell 
Date: t.l_ll,l 7 

HART'S PLANT NURSERY, INC. 

By: ____________ _ 

Title: 
Dare:. ___________ ___ 

FLORIDA DEPARTMENT OF HEALTH 

By:. __________________ _ 

Title: 
D&e: __________________ _ 

DEWAR NURSERIES, INC. 

By: ___________ _ 

Title: 
Date: ---------------------

PERKINS NURSERY, INC. 

By: ___________ _ 

Title: 
Dare: ---------------------

DELEON'S BROMELIADS, INC. 

By:. ____________ _ 

Title: 
Dare:. _________________ _ 
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their respective counsel concerning the Parties' respective rights and duties; and (iv) the Parties 
are aware that the Agreement releases both known and unknown claims and rights. 

SPRING OAKS GREENHOUSES, INC. 

By: ___________ _ 

Title: Owner/President 
Date: ------------------------
REDLAND NURSERY, INC. 

By: ___________ _ 

Title: Owner/President 
Date: _________________ _ 

TREE KING-TREE FARM, INC. 

By: ____________ _ 

Title: Owner/President, 
Date: ----------------------
BILL'S NURSERY, INC. 

By: ____________ _ 

Title: Owner/President 
Dare: __________________ _ 

HART'S PLANT NURSERY, INC. 

By: ___________ __ 

Title: 
Date: ____________________ _ 

FLORIDA DEPARTMENT OF HEALTH 

By: ___________ _ 

Title: 
Date: _________________ _ 

DEWAR NURSERIES, INC. 

By: ___________ _ 

Title: 
Date: _______________ _ 

PERKINS NURSERY, INC. 

By: ______________ _ 

Title: 
Date: _______________ _ 

DELEON'S BROMELIADS, INC. 

By:~afJ~~ 
Title: t:/«1/l_Br( p,p ..!'/ dR4 r 
Date: ¥/r¥Be/f 
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SPRING OAKS GREENHOUSES, INC. 

Title: Owner/President 
Date: 

REDLAND NURSERY, INC. 

By: __ ··-~ ... -~-·----·-·········-· 

Title: Owner/President 
Date: 

----~-----·-· .. -· 

TREE KING-TREE FARM, INC. 

By:---

Title: Owner/President 
Date: ________ _ 

BILL'S NURSERY, INC. 

Title: Owner/President 
Date: ----

HART'S PLANT NURSERY, INC. 

Title: 1'-1 lf-,V~ G-;t,_ 

Date:---~- .. ·- .. .:::1/u.j.L f 
) 

FLORLDADEPARTMENT OF HEALTH 

By: 

Title: 
Date: 

DEWAR NURSERIES, INC. 

Title: 
Date: 

PERKINS NURSERY, INC. 

By:···--·····-·-····-·-·· ................. - ... - ...... ___ ........ .. 

Title: 
Date: __ ............ . 

DELEON'S BROMELIADS, INC. 

By: 

Title: 
Date: 
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SPRING OAKS GREENHOUSES, INC. FLO 

Title: Owner/President 
Date: ------------------------
REDLAND NURSERY, INC. 

By: ___________________ _ 

Title: Owner/President 
Date: ------------------
TREE KING-TREE FARM, INC. 

By: ---------------------
Title: Owner/President 
Date: ----------------------
BILL'S NURSERY, INC. 

By:. _________________ _ 

Title: Owner/President 
Date: --------------------

HART'S PLANT NURSERY, INC. 

By: _______________ _ 

Title: 
Date: -------------------

DEWAR NURSERIES, INC. 

By: _________________ _ 

Title: 
Date: ------------------

PERKINS NURSERY, INC. 

By: ________________ _ 

Title: 
Date: -----------------

DELEON'S BROMELIADS, INC. 

By: -----------------
Title: 
Date: ------------------
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STATE OF FLOIUDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
RED LAND NURSERY, INC., DEWAR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S· 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

-------------------------------

DOH Case Nos. 

I 

AFFIDAVIT OF STANLEY W. HARRIS ON BEHALF OF 
SPRING OAKS GREENHOUSES, INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the tmdersigned authority, this day personally appeared Stanley W. 

Harris, who by me first being du1y sworn and deposed says: 

I. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Spring Oaks Greenhouses, Inc., whose principal office is 

located at 17323 Lake Street, Umatilla, Florida 32784. 

3. I am authorized to submit this affidavit on behalf of Spring Oaks Greenhouses, 

Inc. 

4. On behalf of Spring Oaks Greenhouses, Inc., I hereby certify that Spring Oaks 

Greenhouses, Inc.: 

EXHIBIT 

I .1. 
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(i) Meets the requirements tmder current law to be licensed as a medical 

marijuana treatment center; 

(ii) Has the existing infrastructure and technological ability to begin 

cultivating within thirty (30) days after licensure as a medical marijuana 

ureatrnentcenter;and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found 

guilty of, regardless of adjudication, or has entered a plea of nolo 

contendere or guilty to an offense which is a felony or crime punishable 

by imprisonment for more than one year in this state or any other 

jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

I ) foregoing is true and correct. Executed on this ; ~"'- day of April, 2019. 

STATE OF FLORIDA 

COUNTY OF Lt1. k: :: 

kr~-It// ' '\l {§d>~ I -( I • }._.((~. 

Stanley W. · s 
President 
Spring Oaks Greenhouses,· Inc. 

Sworn to and subscribed before me this l ~ day of April, 2019, by Stanley W. Harris 
who is personally known to me or provided non do 5 Dn II tY::) L iC ,'(lSi. as identification. 

2 
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STATE OF FWRIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES. INC., 
REDLANP NURSERY, INC .•. DEWAR 
NURSERIES, INC., TREE KINO-TREE 
FARM, INC., PERKINS NURSERY, INC .• 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State ofFlorida, 

Respondent. 

DOH Case Nos. 

I 

AFFIDAVIT OF JEFFRE\' DEMOTT ON BEHALF OF 
REDLAND NYRSERV, INC. 

2018..0172 
2018-0173 
2018-0174 
2018-0188 
2018~0190 

2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Jeftrey DeMott. 

who by me first being duly sworn and deposed says: 

1. I am over eighteen ( 18) years of age and am competent to testify as to the matters 

contained herein. 1 have personal knowledge of the matters stated herein. 

2. Tam the President ofRedland Nursery, Tnc., whose principal office is located at 

18455 S.W. 264111 Street. Homestead. Florida 33031. 

3. 1 am authorized to submit this affidavit on behalf of Redland Nursery. lnc. 

4. On behalf ofRedland Nursery, Inc. J herehy certifY that Redland Nursery, Inc.: 

(i) Meets the requirements under currenl law to be licensed as a medical 

marijuana treatment center: 

EXHIBIT 
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(ii} Has the existing infrastructure and t~bnological ability to begin 

cultivating within thirty (30) days after licensure as a medical marijuana 

treatment center. and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986. Florida Statutes, no owner, manager or 

employee has an arrest awaiting tinal disposition for. has been found 

guilty of, regardless of adjudication. or has entered a plea of nolo 

contendere or guilty to an offense which is a felony or crime punishable 

by imprisonment for more than one year in this state or any other 

jurisdiction. 

5. T declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and-correct. Executed on this 1 "2.... day of April. 2019. 

. /~ j-:J-
Jefii'ey'DeMOtt ' ·-···------

President 
Redland Nursery. lnc. 

STATE OF FLORIDA 

COUNTY OF f'A i<AM ~ -.f'"'nde 
Sworn to and subscribed before me this ~day of April, 2019, by Jeffrey DeMott who 

is personally known to me or provided ~\\lf ...k:,.b.~Vl as identification. 

n~Lc~ 
(~YPUB~~ 

USA. S.t.Ull.u..\~~-
[Print. type, or stamp commissioned name 
ofnotary or clerk.] 

2 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY, INC., DEWAR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, JNC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State ofFlorida, 

Respondent. 

------------------------------~' 

DOH Case Nos. 

AFFIDAVIT OF BILL DEWAR ON BEHALF OF 
DEWAR NURSERIES. INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared William E. Dewar, 

who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Dewar Nurseries, Inc., whose principal office is located at 625 

West Keene Road. Apopka, Florida 32703. 

3. I am authorized to submit this Affidavit on behalf of Dewar Nurseries, Inc. 

4. On behalfofDewarNurseries, Inc., I hereby certify that Dewar Nurseries. Inc.: 

(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

EXHIBIT 
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(ii) Has the existing infrastructure and technological ability to begin cultivating 

within thirty (30) days after licensure as a medical marijuana treatment 

center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found guilty 

of, regardless of adjudication, or has entered a plea of nolo contendere or 

guilty to an offense which is a felony or crime punishable by imprisonment 

for more than one year in this state or any other jurisdiction. 

5. I declare under penalty of perjUry under the laws of the State of Florida that the 
t~ 

foregoing is true and correct. Executed on this ll day of April2019. 

STATE OF FLORIDA ~ 

coUNIYoFLEON o~··P 

w~ f L, __ _ 

William E. Dewar 
President 
Dewar Nurseries, Inc. 

Sworn to and subscribed before me this L day of April2019, by William E. Dewar is 
personally known to me or provided as identification. 

NOTARY PUBLIC 
PQ:cA a ~ Me-l~v $ f-e; "-

[Print, type, or stamp comriiissioned name 
of notary or clerk.] 

2 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES,JNC., 
REDLAND NURSERY, JNC., DEWAR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, JNC., 
BILL'S NURSERY, INC., DELEON'S 
BROMEIJADS. JNC., and HART'S PLANT 
NURSERY, JNC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

DOH Case Nos. 

AFFIDAVIT OF SHANNON ROSIER ON BEHALF OF 
IREE IQNG-TBEE FARM. INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Shannon Rosier, 

who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President and Chief Executive Officer of Tree King-Tree Farm, Inc .• 

whose principal office is located at 1882 Capital Circle NE, Suite 102, Tallahassee, FL. 32308. 

3. I am authorized to submit this affidavit on behalf of Tree King-Tree Farm, Inc. 

4. On behalf of Tree King-Tree Farm, Inc., I hereby certify that Tree King-Tree 

Farm, Inc: 

EXHIBIT 
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(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

(ii) Has the existing infrastructure and technological ability to begin 

cultivating within thirty (30) days after licensure as a medical marijuana 

treatment center; and 

(ill) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found 

guilty of, regardless of adjudication, or has entered a plea of nolo 

contendere or guilty to an offense which is a felony or crime punishable 

by imprisonment for more than one year in this state or any other 

jurisdiction. 

5. I declare under penalty of peljury under the laws of the State of Florida that the 

!=going is troe and conect. &ecut£d ::fk:::JZ"w.:-

STATE OF FLORIDA 

COUNTY OF LEON 

Shannon Rosier 
Chief Executive Officer 
Tree King-Tree Farm, Inc. 

Sworn to and subscribed before me this I rt!lday of April, 2019, by Shannon Rosier who 
is personally known to me or provided E11- IJ4..-*" ~ 2.wO- 1&t 2..·1'-\- qsg·- is identification. 

NOTARY PUBLIC 

[Print, type, or stamp commissioned name 
of notary or clerk.] 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY, INC., DEWAR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. . 

Petitioners, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

-----------------------------~' 

DOH Case Nos. 

AFnDA~TOFDANNYPE~SONBEHALFOF 
PERKINS NPRSEBY. INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Danny Perkins, 

who by me first being duly swom and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Perkins Nursery, Inc., whose principal office is located at 

2575 Case Road, Labelle, FL 33975. 

3. I am authorized to submit this affidavit on behalf of Perkins Nursery, Inc. 

4. On behalfofPerkins Nursery, Inc., I hereby certify that Perkins Nursery,lnc.: 

(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

EXHIBIT 
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(ii) Has the existing infrastructure and technological ability to begin cultivating 

within thirty (30) days after licensure as a medical marijuana treatment 

center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting fmal disposition for, has been found guilty 

of, regardless of adjudication, or has entered a plea of nolo contendere or 

guilty to an offense which is a felony or crime punishable by imprisonment 

for more than one year in this state or any other jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and correct. Executed on this p-1rt day of April, 2019. 

~--;---G~ 
Danny Perkins> 
President 
Perkins Nursery, Inc. 

STATE OF FLORIDA 

COUNTY OF HENDRY 

Sworn to and subscribed before me this p-.lh day of April, 2019, by DANNY PERKINS 
who is personally known to me. 

[Print, type, or stamp commissioned name 
of notary or clerk.] 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY, INC., DEWAR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent 

--------------------------~/ 

DOH Case Nos. 

AFFIDAVIT OF STEPHEN T. GARRISON ON BEHALF OF 
BILL'S NURSERY. INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Stephen T. 

Garrison, who by me first being duly sworn and deposed says: 

1. I am over eighteen ( 18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Bill's Nursery, Inc., whose principal office is located at P.O. 

Box 900637, Homestead, FL 33090-0637. 

3. I am authorized to submit this affidavit on behalf of Bill's Nursery, Inc. 

4. On behalf ofBill's Nursery, Inc., I hereby certify that Bill's Nursery, Inc.: 

(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

EXJ:IIBIT 
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(ii) Has the existing infrastructure and technological ability to begin cultivating 

within thirty (30) days after licensure as a medical marijuana treatment 

center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found guilty 

of, regardless of adjudication, or has entered a plea of nolo contendere or 

guilty to an offense which is a felony or crime punishable by imprisonment 

for more than one year in this state or any other jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and correct Executed on this ~day of "1, 2019. 

STATE OF FLORIDA 

COUNTY OF DADE 

Sworn to and subscribed before me this JL day of April, 2019, by Stephen T. Garrison 
who is personally lmown to me or provided as identification. 

Li-
NOTARY PUBUC 

O,tl>+orlvv &ivtr~r. 
[Print, type, or stamp commissioned name 
of notary or clerlc:.] 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY, INC., DEWAR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioners, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

------------------------------~/ 

DOH Case Nos. 

AFFIDAVIT OF ROBERT DELEON ON BEHALF OF 
DELEON'S BROMELIADS. INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Robert Deleon, 

who by me ftrst being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Deleon's Bromeliads, Inc., whose principal office is located 

at 13745 S. W. 216 Street, Goulds, FL 33170-2401. 

3. I am authorized to submit this affidavit on behalf of Deleon's Bromeliads, Inc. 

4. On behalf of Deleon's Bromeliads, Inc., I hereby certify that Deleon's 

Bromeliads, Inc.: 

EXHIBIT 
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(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

(ii) Has the existing infrastructure and technological ability to begin 

cultivating within thirty (30) days after licensure as a medical marijuana 

treatment center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found 

guilty of, regardless of adjudication, or has entered a plea of nolo 

contendere or guilty to an offense which is a felony or crime punishable 

by imprisonment for more than one year in this state or any other 

jurisdiction. 

S. I declare under penalty of perjury under the laws ofthe State of Florida that the 

foregoing is true and corrt;ct. Executed on this /c:L day of April, 2019. 

~~ 
Robert Deleon 
President 
Deleon's Bromeliads, Inc. 
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STATE OF FLORIDA 

COUNTY 0~ i.Jie 

Sworn to and subscribed before me this~ day of April, 2019, by ~~ ~. \)eleon 
who is personally known to me or provided ':£ lc't ;&... 0:" er? L. .'Om~ as identification . 

. .1~ ~Stac::~~ ___,~,.;;-iHA"""'~'-y-p_u_B_L_IC ______ _ 

I~ ~ ~ CommlssiontGG259612 ~ ~etA. 
t.aycomm.expresSept.lS,2022 [Print. type, or stamp commissioned name 

of notary or clerk.] 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY, INC., DEWAR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioners, 

VS. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, · 

Respondent. 

--------

DOH Case Nos. 

AFFIDAVIT OF !VIARK DE SOUZA ON BEHALF OF 
HART'S PLANT NURSERY, JNC. 

2018-0172 
2018-0173 
20l8-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Mark De Souza, 

who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

3. I am authorized to submit this affidavit on behalf of Hart's Plant Nursery, Inc. 

4. On behalf of Hart's Plant Nursery, Inc., I hereby certify that Hart's Plant Nursery, 

Inc.: 

(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

EXHIBIT 
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(ii) Has the existing infrastructure and technological ability to begin cultivating 

within thirty (30) days after licensure as a medical marijuana treatment 

center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found guilty 

of, regardless of adjudication, or has entered a plea of nolo contendere or 

guilty to an offense which is a felony or crime punishable by imprisonment 

·for more than one year in this state or any other jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and correct. Executed on this {/~day of April, 2019. 

STATE OF FLORIDA 

COUNTY OF LEON 

Swo~ to and subscribed before me this _1_1_ day of April, 2019, by ~(\_-;_~.~2{}.. 
who is personally known to me or provided ------~--·----·- as identification .. 
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Mission: 
To protect, promote & improve the health 
of all people in Florida through integrated 
state, county & community efforts. 

Dear Bill's Nursery, Inc., 

~Tcla 
HEALTH 

Vision: To be the Healthiest State in the Nation 

April19, 2019 

Ron DeSantis 
Governor 

Enclosed is a copy of the Final Order dated April 19, 2019. Pursuant to the terms of the Final Order, 
Bill's Nursery, Inc. is licensed as a Medical Marijuana Treatment Center (MMTC). As an MMTC, you 
must maintain compliance with all applicable requirements of section 381.986, Florida Statutes. 

Bond or Other Security Required: On or before April29, 2019, at 5:00pm (eastern), you must 1) post 
a $5 million performance bond issued by an authorized surety insurance company rated in one of the 
three highest rating categories by a nationally recognized rating service; or (2) provide an irrevocable 
letter of credit of $5 million payable to the Department; or (3) provide $5 million cash to the Department. 
The bond or other security must be delivered to the Office of Medical Marijuana Use, c/o Florida 
Department of Health Agency Clerk, 2585 Merchants Row Blvd., Suite 110, Tallahassee, Florida 
32399. 

Background Screening: As required by statute, all owners, officers, board members, managers, and 
employees must have passed a background screening as required in the settlement agreement 
attached to your Final Order. You have sworn under oath that all such persons are compliant with the 
law. On or before April 29, 2019, you must submit a complete list of all Bill's Nursery, Inc.'s owners, 
officers, board members, managers, and employees as of April 19, 2019, and indicate the date of each 
individual's most recent compliant background screening pursuant to section 381.986(9), Florida 
Statutes, and the terms of the settlement agreement attached to your Final Order. If for any reason any 
such person has not submitted his/her fingerprints, each must go to the Florida Department of Law 
Enforcement (FDLE) or one of its approved fingerprinting vendors and, at such time, give to FDLE or 
the FDLE-approved vendor the entity ORI number FL924890Z (DOH -OFFICE OF MEDICAL 
MARIJUANA USE). The background screening report will be sent directly to the Office of Medical 
Marijuana Use. All fingerprinting, if not already done, must be accomplished on or before April 29, 
2019. 

Ownership Interests Restrictions: You must submit a fully-diluted capitalization table that lists all 
share types and the aggregate sum of shares associated to any persons, whether considered owners 
or investors. The table must list all share types and the aggregate sum of shares associated to any 
person as of a date no less than 7 calendar days prior to April 19, 2019. This information must be 
submitted on or before April 29, 2019. 

Cultivation, Processing, and Dispensing: Pursuant to statute, all MMTCs must cultivate, process, 
and dispense marijuana for medical use. Based on your sworn statement that you are ready to 
commence cultivation within 30 days, you must request an inspection from the Department within the 
required timeframe detailed in the settlement agreement attached to your Final Order. No cultivation is 
allowed to commence before the Department inspects and approves the facilities and operations. 

Florida Department of Health EXHIBIT 
Office of Medical Marijuana Use 
4052 Bald Cypress Way, Bin M-{)1 • Tallahassee, FL 32399 ! d 
PHONE: 850/245-4657 :; .1:2 
FloridaHealth.gov ----..:~---

Accredited Health Department 
Public Health Accreditation Board 
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You have also sworn the present ability to comply with the statutory requirement of processing 
marijuana for medical use. No processing is allowed to commence before the Department inspects and 
approves the facilities and operations. 

Lastly, you have also sworn the present ability to comply with the statutory requirement of dispensing 
marijuana for medical use. No dispensing is allowed to commence before the Department inspects and 
approves the facilities and operations. 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

 
LOUIS DEL FAVERO ORCHIDS, INC., 
 
 Petitioner/Appellant.    Lower Tribunal Case Nos.:  
        DOAH No.  18-4474 
v.        DOH    No.  18-0173 
 
FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of the 
State of Florida and 
BILL'S NURSERY, INC., 
 
 Respondents/Appellees. 
 
       / 
 

NOTICE OF ADMINISTRATIVE APPEAL 
 
 NOTICE IS GIVEN that Louis Del Favero Orchids, Inc., 

Petitioner/Appellant, appeals to the First District Court of Appeal, the Final Order 

of the Appellee, Florida Department of Health ("Department") rendered April 19, 

2019.  A conformed copy of the Final Order is attached as Exhibit "A".  The nature 

of the order appealed is a Final Order of the Department enforcing a Joint 

Settlement Agreement between the Department and Bill's Nursery, Inc., which 

licenses Bill's Nursery, Inc. as a Medical Marijuana Treatment Center, pursuant to 

section 381.986(8)(a), Florida Statutes. 

Respectfully submitted on May 15, 2019. 
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    PARKER, HUDSON, RAINER, & DOBBS, LLP 
 
 
 

     /s/ Seann M. Frazier     
Seann M. Frazier 
Fla. Bar No. 971200 
Email: smf@phrd.com 
Marc Ito 
Fla. Bar No. 61463 
Email: mito@phrd.com 
Kristen Bond 
Fla. Bar No. 118579 
Email: kbond@phrd.com 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
Counsel for Louis Del Favero Orchids, Inc. 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this 15th day of May, 2019, a copy of the 

foregoing Notice of Administrative Appeal has been hand delivered to the Agency 

Clerk, Office of the General Counsel, Florida Department of Health, 2585 

Merchants Row Blvd, Suite 110, Tallahassee, FL  32399, and a second copy along 

with the filing fee has been filed with the First District Court of Appeal, 2000 

Drayton Drive, Tallahassee, FL  32399-0950, with a copy furnished via e-mail to: 

Jonathan S. Robbins 
Akerman LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, Florida 33301-2999 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
Counsel for Bill’s Nursery, Inc.  
 
Ari H. Gerstin 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, Florida 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
Counsel for Bill’s Nursery, Inc.  
 
Devin (Velvel) Freedman 
Bois Schiller Flexner LLP 
100 SE 2nd Street, Suite 2800 
Miami, Florida 33131 
vfreedman@bsfllp.com 
nbermond@bsfllp.com 
Counsel for Bill’s Nursery, Inc.  
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Eduardo S. Lombard 
Radey Law Firm 
301 S. Bronough Street, Suite 200 
Tallahassee, Florida  32301 
Elombard@radeylaw.com 
Counsel for Respondent Department of Health 
 
 
      /s/ Seann M. Frazier     
      Seann M. Frazier 

Fla. Bar No. 971200 
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BILL'S NURSERY, INC.

Petitioner,

V.

GF HEALTH
STATE OF FLORIDA

DEPARTMENTOFHEALTH LUHMc 19 Pt1 I:t9

DEPARTMENT OF HEALTH,

Respondent,

':i'U r L ul. iE

DOAH Case No.: 18-4474
DOH Case No.: 2018-0173

FINAL ORDER

This matter comes before the Department for consideration of a Joint Settlement

Agreement and Petitioner Bill's Nursery, Inc.'s voluntary dismissal. On August 1, 2018,

Petitioner filed a petition seeking licensure as a medical marijuana treatment center. The

petition was referred to the Division of Administrative Hearings on August 24, 2018. On

October 18, 2018, Administrative Law Judge G. W. Chisenhall issued an order

relinquishing jurisdiction to the Department of Health. On April 16, 2019, the parties

entered into a Joint Settlement Agreement, which is attached as Exhibit A to this Final

Order and incorporated by reference. On April 17, 2019, Petitioner filed a voluntary

dismissal with prejudice. The Department has issued a letter, which is attached Exhibit

B and incorporated by reference, licensing Bill's Nursery, Inc. as a medical marijuana

treatment center.

Based on the foregoing, the Petition is hereby dismissed with prejudice. This
matter is closed.
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DONE AND ORDERED in Tallahassee, Leon County, Florida this /' day of April

2019.

Mic eleT
Deputy Secretary for Operations
Florida Department of Health

NOTICE OF RIGHT TO JUDICIAL REVIEW

A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITLED TO
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES.
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING
DATE OF THIS ORDER.

Copies furnished to:

Devin Freedman, Esquire
Boies, Schiller & Flexner
100 S.E. 2nd Street
Suite 2800
Miami, Florida 33131-2124
vfreedman@bsfllp.com

Sean Frazier
Marc Ito
Parker, Hudson, Rainer & Dobbs, LLP
215 South Monroe Street, Suite 750
Tallahassee, Florida 32301
sfrazier@phrd.com
mito@phrd.com

Eduardo Lombard, Esquire
Radey Law Firm
301 S. Bronough Street
Suite 200
Tallahassee, Florida 32301
ELombard@radeyllaw.com

Glenn Burhans, Jr.
Gigi Roflini
Stearns Weaver Miller
Weissler Aihadeff & Sitterson, P.A.
Highpoint Center
1o6 East College Avenue, Suite 700
Tallahassee, FL 32301
gburhans@stearnsweaver.com
grollini@stearnsweaver.com
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Karl E. Pearson, Esquire
Courtney M. Crossland
485 N. Keller Rd., Suite 401
Maitland, Florida 32751

KPearson@pearsonbitman.com
ccrossland@pearsonbitman.com

J. Stephen Menton
Stephen A. Ecenia
Tana D. Storey
Rutledge Ecenia, P.A.
119 South Monroe Street, Suite 202
Tallahassee, Florida 32301
smenton@rutledge-ecenia.com
steve@rutledge-ecenia.com
tana@rutledge-ecenia.com

William N. Spicola
204 South Monroe Street, Suite 201
Tallahassee, FL 32301

WilliamSpicolaPA@gmail.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been

sent by electronic mail, regular U.S. mail, and/or by inter -office mail to each of the above -

named persons this day of April 2019.

1JJ
Agency Clerk
Department of Health
4052 Bald Cypress Way, BIN A-o2
Tallahassee, Florida 32399-1703
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRiNG OAKS GREENHOUSES, INC.,
REDLAND NURSERY, INC., DEWAR
NURSERIES, INC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, INC.,
BILL'S NURSERY, iNC., DELEON'S
BROMELIADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioner,

vs.

FLORIDA DEPARTMENT OF HEALTH,
an executive branch agency of
the State of Florida,

Respondent.

DOH Case Nos.

JOINT SETTLEMENT AGREEMENT

2018-0 172
2018-0173
2018-0174
2018-0188
2018-0190
2018-0197
2019-0047
2019-0076

al -ti'THiS SETFLEMENT AGREEMENT (the "Agreement") is entered into this day of
April, 2019, by and between Petitioner Spring Oaks Greenhouses, Inc. ("Spring Oaks"), Redland
Nursery, Inc. ("Redland"), Dewar Nurseries, Inc. ("Dewar"), Tree King -Tree Farm, Inc. ("Tree
King"), Perkins Nursery, Inc. ("Perkins"), Bill's Nursery, Inc. ("Bill's), DeLeon's Bromeliads,
Inc. ("DeLeon's), Hart's Plant Nursery, Inc. ("Hart's") (individually the "Petitioner" or
collectively the "Petitioners"), and Respondent, State of Florida Department of Health
("Department" or "DOH")(each a "Party" and together, the "Parties").

PREMISES

WHEREAS, Spring Oaks timely filed with the Department its application to become a
Dispensing Organization in the Central Region of Florida pursuant to section 38 1.986, FloridaStatutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored Spring Oaks' applicationalong with other applicants in the Central Region;

WHEREAS, Spring Oaks did not receive the highest score in the Central Region and the
Department denied Spring Oaks' application;

PageloflO
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Joint Settlement Agreement
2018-0172, 2018-0173,2018-0174,
2018-0188,2018-0190,2018-0197,
2019-0047,2019-0076

WHEREAS, Redland timely filed with the Department its application to become a
Dispensing Organization in the Central and the Southeast Regions of Florida pursuant to section
381.986, Florida Statutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored Redland's applications along
with other applicants in the Central and Southeast Regions;

WHEREAS, Redland did not receive the highest score in the Central or Southeast Regions
and the Department denied Redland's applications;

WHEREAS, Dewar timely filed with the Department its application to become a
Dispensing Organization in the Central Region of Florida pursuant to section 381.986, Florida
Statutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored Dewar's application along
with other applicants in the Central Region;

WHEREAS, Dewar did not receive the highest score in the Central Region and the
Department denied Dewar's application;

WHEREAS, Tree King timely filed with the Department its application to become a
Dispensing Organization in the Northwest Region of Florida pursuant to section 381.986, Florida
Statutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored Tree King's application
along with other applicants in the Northwest Region;

WHEREAS, Tree King did not receive the highest score in the Northwest Region and the
Department denied Tree King's application;

WHEREAS, Perkins timely filed with the Department its application to become a
Dispensing Organization in the Southwest Region of Florida pursuant to section 381.986, Florida
Statutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored Perkins' application along
with other applicants in the Southwest Region;

WHEREAS, Perkins did not receive the highest score in the Southwest Region and the
Department denied Perkins' application;

WHEREAS, Bill's timely filed with the Department its application to become a Dispensing
Organization in the Northeast and Southeast Regions of Florida pursuant to section 381.986,
Florida Statutes (2015);

Page 2 of 10
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Joint Settlement Agreement
2018-0172,2018-0173,2018-0174,
2018-0188, 2018-0 190, 2018-0197,
2019-0047,2019-0076

WHEREAS, the Department reviewed, evaluated, and scored Bill's application along with
other applicants in the Northeast and Southeast Regions;

WHEREAS, Bill's did not receive the highest score in the Northeast or Southeast Regions
and the Department denied Bill's applications;

WHEREAS, DeLeon's timely filed with the Department its application to become a
Dispensing Organization in the Central Region of Florida pursuant to section 381.986, Florida
Statutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored DeLeon's application along
with other applicants in the Central Region;

WHEREAS, DeLeon's did not receive the highest score in the Central Region and the
Department denied DeLeon's application;

WHEREAS, Hart's timely ified with the Department its application to become a
Dispensing Organization in the Northeast and Northwest Regions of Florida pursuant to section
381.986, Florida Statutes (2015);

WhEREAS, the Department reviewed, evaluated, and scored Hart's application along with
other applicants in the Northeast and Northwest Regions;

WHEREAS, Hart's did not receive the highest score in the Northeast or Northwest Region
and the Department denied Hart's application;

WHEREAS, the Florida Legislature enacted Senate Bill 8-A ("SB 8-A") on June 9, 2017,
to implement Section 29, Article X of the Florida Constitution;

WHEREAS, SB 8-A amended section 38 1.986, Florida Statutes, in relevant part, to require
the Department to issue medical marijuana treatment center licenses to certain applicants who were
denied a license under the previous statutory scheme;

WhEREAS, the Governor of Florida signed SB 8-A into law on June 23, 2017;

WHEREAS, Spring Oaks requested a license pursuant to SB 8-A, which the Department
denied on July 27,2018;

WHEREAS, on July 30, 2018, Spring Oaks filed a Petition for Formal Administrative
Hearing and Determination Regarding Unadopted Rule (DOAR Case No. 18-4471) challenging:
(i) the Department's denial of Spring Oaks' request for a license pursuant to SB 8-A and (ii) the
Department's alleged reliance on certain statements alleged to be unadopted rules (collectively,
the "Spring Oaks Challenge");
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WHEREAS, Redland requested a license pursuant to SB 8-A, which the Department
denied on March 5, 2019;

WHEREAS, on March 8, 2019, Redland filed a Petition for Formal Administrative Hearing
challenging: (i) the Department's denial of Redland' s request for a license pursuant to SB 8-A and
(ii) the Department's alleged reliance on certain statements alleged to be unadopted rules
(collectively, the "Redland Challenge");'

WHEREAS, Dewar requested a license pursuant to SB 8-A, which the Department denied
on July 26,2018;

WHEREAS, on August 15, 2018, Dewar filed a Petition for Formal Administrative
Hearing and Administrative Determination Regarding Unadopted Rules (DOAH Case No. 18-
4463) challenging: (i) the Department's denial of Dewar's request for a license pursuant to SB 8-
A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted rules
(collectively, the "Dewar Challenge");

WHEREAS, Tree King requested a license pursuant to SB 8-A, which the Department
denied on July 31, 2018;

WHEREAS, on August 21, 2018, Tree King filed a Petition for Formal Administrative
Hearing and Administrative Determination Regarding Unadopted Rule (DOAH Case No. 18-
4472) challenging: (i) the Department's denial of Tree King's request for a license pursuant to SB
8-A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted rules
(collectively, the "Tree King Challenge");

WHEREAS, Perkins requested a license pursuant to SB 8-A, which the Department denied
on July 13, 2018;

WHEREAS, on August 2,2018, Perkins filed a Petition for Formal Administrative Hearing
(DOAH Case No. 18-4473) challenging: (i) the Department's denial of Perkins' request for a
license pursuant to SB 8-A and (ii) the Department's alleged reliance on certain statements alleged
to be unadopted rules (collectively, the 'Perkins Challenge");

WHEREAS, Bill's requested a license pursuant to SB 8-A, which the Department denied
on July 13, 2018;

WHEREAS, on August 1,2018, Bill's filed a Petition for Administrative Hearing (DOAH
Case No. 18-4474) challenging: (i) the Department's denial of Bill's request for a license pursuant
to SB 8-A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted
rules (collectively, the "Bill's Challenge");

'The Department has not referred the Redland Challenge to the Division ofAdministrative Hearings for a case number
assignment.
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WHEREAS, DeLeon's requested a license pursuant to SB 8-A;

WHEREAS, on August 31, 2018, DeLeon's filed a Petition for Formal Administrative
Hearing (DOAH Case No. 18-4698) challenging: (i) the Department's anticipated denial of
DeLeon's request for a license pursuant to SB 8-A and (ii) the Department's alleged reliance on
certain statements alleged to be unadopted rules (collectively, the "DeLeon Challenge");

WHEREAS, Hart's requested a license pursuant to SB 8-A, which the Department denied
on March 28, 2019;

WhEREAS, on March 28, 2019, Hart's filed a Petition for Administrative Hearing
challenging: (i) the Department's denial of Hart's request for a license pursuant to SB 8-A and (ii)
the Department's alleged reliance on certain statements alleged to be unadopted rules (collectively,
the "Hart's Challenge");2

WHEREAS, the Petitioners intend to provide enhanced patient access by locating a
percentage of dispensaries within impoverished communities and rural areas that have been
adversely affected by extraordinary economic events or natural disasters;

WHEREAS, the Petitioners intend to impose owner, manager, and employee background
screening requirements more stringent than required under existing Florida law;

WhEREAS, the Petitioners will adopt security and anti -diversion policies that are more
stringent than required under existing Florida law, including applying security standards to each
dispensary that are comparable to 12 C.F.R. 326.3 (2018);

WHEREAS, the Parties desire to resolve the disputes between them and therefore intend
to enter into this Agreement to approve the Petitioners to serve as medical marijuana treatment
centers under applicable laws; agree that the Petitioners have a colorable claim alleging that they
qualify as medical marijuana treatment centers under section 381.986(8)(a), Florida Statutes
(2018); and agree that the Department shall license each of the Petitioners as medical marijuana
treatment centers.

NOW THEREFORE, in consideration of the mutual promises of the Parties, the sufficiency
of which is acknowledged, the Parties agree as follows:

1. The Premises above are hereby incorporated into this Agreement, as if fully set
forth herein.

2. The Parties intend and do hereby agree as follows:

2The Department has not referred the Hart's Challenge to the Division of Administrative Hearings for a case number
assignment.
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(a) The Petitioners certify via separate affidavit, attached as exhibits herein, to
the Department that each individually:

(i) Meets the requirements under current law to be licensed as a medical
marijuana treatment center;

(ii) Has the existing infrastructure and technological ability to begin
cultivating within thirty (30) days after licensure as a medical
marijuana treatment center; and

(iii) Will ensure that, in addition to the background screening
requirements imposed by section 381.986, Florida Statutes, no
owner, manager or employee has an arrest awaiting final disposition
for, has been found guilty of, regardless of adjudication, or has
entered a plea of nob contendere or guilty to an offense which is a
felony or crime punishable by imprisonment for more than one year
in this state or any other jurisdiction.

(b) Within 2 business days of execution of this Agreement, each Petitioner must
file a voluntarily dismissal with prejudice of their respective petitions.
Within ten business days after voluntary dismissal by all parties, the
Department will enter a Final Order in the Spring Oaks Challenge, Redland
Challenge, Dewar Challenge, Tree King Challenge, Perkins Challenge,
Bill's Challenge, DeLeon's Challenge, and Hart's Challenge (collectively
the "License Proceedings"): (1) adopting and incorporating this Agreement
and (2) licensing each of the Petitioners as a medical marijuana treatment
center. Each Petitioner stipulate to entry of such Final Orders and waives
any right to appeal such Final Order. The Final Order will be consistent with
the terms and obligations of this Agreement.

(c) The Parties will each bear their own costs, expenses, and attorneys' fees
relating in any way with the License Proceedings, any litigation associated
with those proceedings, and this Agreement.

(d) Within ten (10) calendar days after the Department licenses the Petitioners
as medical marijuana treatment centers, each Petitioner will:

(i) post a $5 million performance bond issued by an authorized surety
insurance company rated in one of the three highest rating categories
by a nationally recognized rating service; or

(ii) provide an irrevocable letter of credit of $5 million payable to the
Department; or

(iii) provide $5 million cash to the Department.

Page 6 of 10

804



Joint Settlement Agreement
2018-0172, 2018-0173, 2018-0174,
2018-0 188, 2018-0190, 2018-0197,
2019-0047,2019-0076

The Parties agree that the failure of any Petitioner to timely post the bond
or provide a letter of credit will result in the revocation of such Petitioner's
license.

(e) Within ten (10) calendar days after the Department licenses each of the
Petitioners as a medical marijuana treatment center, each Petitioner will
submit a variance to its filed application in accordance with section
381 .986(8)(e), Florida Statutes (2018), with a written plan to:

(i) locate at least 10 percent of dispensing facilities within: (1) zip codes
that are 50 percent below the state median income level, or (2) rural
areas of opportunity as defined by section 288.0656(2)(d), Florida
Statutes (2018), no later than one year after receiving dispensing
authorization;

(ii) adopt security standards for each dispensary that are comparable to
12 C.F.R. 326.3 (2018);

(iii) counsel all patients on the safe storage of, and non -sharing of
medical marijuana;

(iv) counsel all patients on taking medical marijuana as instructed,
including providing patients with definitions of diversion and
misuse with examples;

(v) require all cultivation and processing employees to wear pocketless
coveralls over their clothes while in the cultivation and processing
facilities;

(vi) contract with a third party entity to conduct annual audits of its SOPs
regarding the transfer and tracking of medical marijuana,, and to
report the audit results to the Department within 30 days of each
audits completion;

(vii) designate a chief audit officer responsible for anti -diversion
compliance;

(viii) allow only authorized employees to order medical marijuana from
the Petitioner's storage or processing facilities for transfer to the
dispensing facilities;

(ix) require at least two dispensing facility employees to receive any
shipment of medical marijuana from a storage or processing
facility;
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(x) conduct monthly physical audits of all medical marijuana
inventory in each dispensing facility;

(xi) require dispensing facility employees to inspect product packaging
for integrity when inventoried and before dispensing; and

(xii) secure any waste container in a dispensing facility that contains
usable medical marijuana to prevent tampering.

(xiii) upon request, promptly provide reasonable assistance to law
enforcement investigations of potential diversion and! or
suspicious circumstances involving Petitioner's medical marijuana,
subject to and without waiving any applicable privilege objections.

3. Thirty (30) days or less after its licensure as a medical marijuana treatment center,
each Petitioner shall request cultivation authorization from the Department. If any Petitioner falls
to request cultivation authority within 30 days or less of licensure, the Petitioner shall be given
notice by the Department of a 10 calendar days cure period. After having been provided notice, if
Petitioner does not timely cure its failure to request cultivation authorization, the Department will
proceed with license revocation procedures. The Petitioners will at all times maintain compliance
with all applicable laws, rules, and regulations.

4. This Agreement constitutes the entire Agreement between the Parties with regard
to the License Proceedings and the award of licenses to the Petitioners to become a medical
marijuana treatment centers. The parties intend that this Agreement be binding and enforceable.

5. Any action arising from or relating to the Agreement will be litigated exclusively
in the Leon County, Florida, Circuit Court. The Parties submit to the personal jurisdiction of that
court; waive any objection to the convenience of that forum; and agree that such court will
constitute the exclusive and mandatory venue and jurisdiction. The Parties expressly waive any
right to trial by jury.

6. This Agreement shall inure to the benefit of and be binding upon each Party,
including each Party's successors, assigns, Agency head, and administrators, and shall be
enforceable against them. This Agreement is not assignable or delegable.

7. This Agreement, including any exhibits, constitutes the entire agreement between
the Parties concerning all matters that could have been raised in the License Proceedings and
associated litigation. This Agreement supersedes any prior discussions, agreements, or
understandings between the Parties. There are no promises, representations, or agreements
between the Parties other than as set forth herein.

8. The Petitioners understand and agree that their respective dismissals with prejudice
are final and are not affected by possible challenges to this Agreement. The Petitioners expressly
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waive their right to: (1) any proceedings pursuant to chapter 120, Florida Statutes (2018); (2) any
making of findings of fact and conclusions of law by the Department; and (3) all further and other
proceedings, whether administrative or judicial, to which the Petitioners may have been or may be
otherwise entitled any law or rules, relating to the License Proceedings. However, if any person
files an action or proceeding that attempts to challenge or contest the validity of this Agreement or
the validity of any final order(s) adopting this Agreement, the Petitioners each must intervene in
any such proceeding to defend the validity of this Agreement and the final order(s).

9. This Agreement is and shall be deemed jointly drafted and written by the Parties
and shall not be construed or interpreted for or against any Party as the author.

10. The Agreement represents the compromise of disputed claims by and between the
Parties. Neither the execution nor performance of the Agreementnor any of its terms or provisions
will be deemed a presumption, concession, or admission of any fact, liability, fault, or wrongdoing
of any kind by any Party relating to license applications, the License Proceedings, or any other
matter.

11. The Parties do not intend to and do not create or convey any rights enforceable by
any third persons not a party to this Agreement.

12. This Agreement shall be in full force and effect upon execution by each of the
respective Parties' authorized signatories, and effective on the date of the last or final signature.

13. This Agreement may be executed in counterparts.

14. No modification or waiver of any provision of this Agreement shall be valid unless
a written amendment to the Agreement is completed and properly executed by the parties.

15. The Petitioners fully understand that if the facts relating to the Licensure
Proceedings and this Agreement, including those contained in the Recitals, are later found to be
different from the facts they now believe to be true, they expressly accept and assume the risk of
any differences, regardless of any reason for such differences, and agree that the Agreement will
remain in effect and not be subject to termination or rescission because of such differences

16. The terms of the Agreement are divisible. If any provision, term, portion, or
language of the Agreement contravenes or is rendered unenforceable by any constitution, statute,
rule, judicial or administrative decision, regulation, or other law, all remaining provisions, terms,
portions, and language will remain in full force and effect.

17. The Parties individually represent and warrant that (i) the Parties are represented
by separate and independent counsel relating to the license applications, the License Proceedings,
and the Agreement; (ii) the Parties and their respective counsel have reviewed the Agreement and
all matters contemplated within it; (iii) the Parties have been advised fully by their respective
counsel concerning the Parties' respective rights and duties; and (iv) the Parties are aware that the
Agreement releases both known and unknown claims and rights.
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SPRING OAKS GREENHOUSES, INC.

By:

Title: Owner/Presilent /
Date: 7

REDLAND NURSERY, INC.

By:

Title: Owner/President
Date:

TREE KING -TREE FARM, INC.

By:

Title: Owner/President
Date:

BILL'S NURSERY, INC.

By:

Title: Owner/President
Date:

HART'S PLANT NURSERY, INC.

By:

Title:
Date:

FLORIDA DEPARTMENT OF HEALTH

By:

Title:
Date:

DEWAR NURSERIES, INC.

By:

Title:
Date:

PERKINS NURSERY, INC.

By:

Title:
Date:

By:

Title:
Date:
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SPR[NG OAKS GREENHOUSES, INC.

By:

Title: Owner/President
Date:

FLORIDA DEPARTMENT OF HEALTH

By:_

Title:
Date:

REDLAND NURSERY, INC.

By: (2/W (1)- By:_

Title: Owner/President Title:
Date: H / I I / Date:

TREE KING -TREE FARM, INC.

By:____________________________ By:_

Title: Owner/President Title:
Date: Date:

BILL'S NURSERY, INC.

By:____________________________ By:_

Title: Owner/President Title:
Date:________________________________ Date:

HART'S PLANT NURSERY, INC.

By:_

Title:
Date:

Page 10 of 10

DEWAR NURSERIES, INC.

PERKINS NURSERY, INC.

DELEON'S BROMELIADS, INC.
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SPRING OAKS GREENHOUSES, NC.

By:

Title: Owner/President
Date:

REDLAND NURSERY, INC.

By:

Title: Owner/President
Date:

TREE KING -TREE FARM, INC.

By:

Title: Owner/President
Date:

BILL'S NURSERY, INC.

By:

Title: Owner/President
Date:

HART'S PLANT NURSERY, INC.

By:

Title:
Date:

FLORIDA DEPARTMENT OF HEALTh

By:

Title:
Date:

DEWAR NURSERIES, INC.

By:cr
Title: A+4Or\ As4xk4! $Ao4i
Date: Apr ltj

By:

Title:
Date:

By:

Title:
Date:
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DELEON'S BROMELIADS, INC.
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their respective counsel concerning the Parties' respective rights and duties; and (iv) the Parties
are aware that the Agreement releases both known and unknown claims and rights.

SPRING OAKS GREENHOUSES, INC. fl.ORIDA DEPARTMENT OF HEALTh

By: By:

Title: Owner/President Title:
Date:_____________________________ Date:____________________________

REDLAND NURSERY, INC. DEWAR NURSERIES, INC.

By: By:

Title: Owner/President Title:
Date:_____________________________ Date:____________________________

TREE -TREE FARM, INC. PERKINS NURSERY, INC.

tm-' By:

Title: Owne/President Title:
Date: _' -1/ -ó'f'9 Date:___________________

BILL'S NURSERY, INC. DELEON'S BROMELIADS, INC.

By: By:

Title: Owner/President Title:
Date:_____________________________ Date:____________________________

HART'S PLANT NURSERY, INC.

By:

Title:
Date:
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SPRING OAKS GREENHOUSES, INC.

Title: Owner/President
Date:

REDLAND NURSERY, INC.

By:

Title: Owner/President
Date:_

TREE KING -TREE FARM, INC.

By:

Title: Owner/President
Date:

BILL'S NURSERY, INC.

By:

Title: Owner/President
Date:

HART'S PLANT NURSERY, INC.

By:

Title:
Date:

FLORIDA DEPARTMENT OF HEALTH

Title:
Date:

DEWAR NURSERIES, INC.

Title:
Date:

PERK! NURSERY, NC.

By:

Titi.
Date:

DELEON'S BROMELIADS, INC.

Title:
Date:
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SPRING OAKS GREENHOUSES, INC.

Title: Owner/President
Date:

REDLAND NURSERY, INC.

Title: Owner/President
Date:

TREE KING -TREE FARM, INC.

Title: Owner/President
Date:

Title:-Ownvr/Prcidcnt JCoUnsell
Date:

'llflh??

HART'S PLANT NURSERY, INC.

Title:
Date:

FLORIDA DEPARTMENT OF HEALTH

By:

Title:
Date:

DEWAR NURSERIES, iNC.

By:

Title:
Date:

PERKINS NURSERY, INC.

By:

Title:
Date:

DELEON'S BROMELIADS, INC.

By:

Title:
Date:
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their respective counsel concerning the Parties' respective rights and duties; and (iv) the Parties
are aware that the Agreement releases both known and unknown claims and rights.

SPRING OAKS GREENHOUSES, INC. FLORIDA DEPARTMENT OF HEALTH

By:____________________________ By:___________________________

Title: Owner/President Title:
Date:_______________________________ Date:______________________________

REDLAND NURSERY, INC. DEWAR NURSERIES, INC.

By:____________________________ By:___________________________

Title: Owner/President Title:
Date:_______________________________ Date:______________________________

TREE KING -TREE FARM, INC. PERKINS NURSERY, INC.

By:____________________________ By:

Title: Owner/President Title:
Date:_______________________________ Date:______________________________

BILL'S NURSERY, INC. DELEON'S BROMELIADS, INC.

By:______________________ By: 1frL
Title: Owner/President Title:
Date:____________________ Date:___________________

HART'S PLANT NURSERY, INC.

LE2

Title:
Date:
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SPRING OAKS GREENHOUSES, iNC.

Title: Owner/President
Date:

REDLAr'D NURSERY, INC.

Title: Owner/President
Date:

TREE KING -TREE FARM, INC.

By:

Title: Owner/President
Date:

BILL'S NURSERY, INC.

By:______
Title: Owner/President
Date:__________

HART'S PLANT NURSERY, INC

By:__________

Title: ti ,'-'--4-zDate://iJ,i

FLORIDA DEPARTMENT OF HEALTH

By:_____

Title:
Date:

DEW AR NURSERIES, INC.

By:_
Title:
Date:

PERKINS NURSERY, INC.

By:

Title:
Date:

DELEON'S BROMELIADS, iNC.

By:

Title:
Date:
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SPRING OAKS GREENHOUSES, INC.

By:

Title: Owner/President
Date:

REDLAND NURSERY, iNC.

By:

Title: Owner/President
Date:

TREE KING -TREE FARM, INC.

By:

Title: Owner/President
Date:

BILL'S NURSERY, NC.

By:

Title: Owner/President
Date:

HART'S PLANT NURSERY, iNC.

By:_

Title:
Date:

By:_

Title:
Date:

By:_

Title:
Date:

By:_

Title:
Date:
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DELEON'S BROMELIADS, NC.
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STATE OF FLORiDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLAND NURSERY, INC., DEWAR
NURSERIES, INC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, INC.,
BILL'S NURSERY, iNC., DELEON'S
BROMELIADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioner,

vs.

FLORIDA DEPARTMENT OF HEALTH,
an executive branch agency of
the State of Florida,

Respondent.

/

D011 Case Nos.

AFFIDAVIT OF STANLEY W. HARRIS ON BEHALF OF
SPRING OAKS GREENHOUSES, INC.

2018-0172
2018-0173
2018-0174
2018-0188
201 8-0190
2018-0197
20 19-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared Stanley W.

Hanis, who by me first being duly sworn and deposed says:

1. I am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge of the matters stated herein.

2. I am the President of Spring Oaks Greenhouses, Inc., whose principal office is

located at 17323 Lake Street, Umatilla, Florida 32784.

Inc.

3. I am authorized to submit this affidavit on behalf of Spring Oaks Greenhouses.

4. On behalf of Spring Oaks Greenhouses, Inc., I hereby certify that Spring Oaks

Greenhouses, Inc.:
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(i) Meets the requirements under cuiTent law to be licensed as a medical

marijuana treatment center;

(ii) Has the existing infiastructure and technological ability to begin

cultivating within thirty (30) days after licerisure as a medical marijuana

treatment center; and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 381.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found

guilty of, regardless of adjudication, or has entered a plea of nob

contendere or guilty to an offense which is a felony or crime punishable

by imprisonment for more than one year in this state or any other

jurisdiction.

5. I declare under penalty of perjury under the laws of the State of Florida that the

foregoing is true and correct. Executed on this t day of April, 2019.

StanleyW. HIth
President
Spring Oaks Greenhouses, Inc.

STATE OF FLORIDA

COUNTY OFL;.2.

Sworn to and subscribed before me this \ day of April, 2019, by Stanley W. Harris
who is personally known to me or provided( (-i(Xi j)y vt L. iiI,c: as identification.

RYAN

( Notary PubUc Slate of Florida

Commission #00015444

My Comm. Expires Jul25, 2020

( L t)
NqTARY P1LBLIC ,"' \U,"
[Print, type, or stamp commissioned name
of notary or clerk.]
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLAND NURSERY, INC.. DEWAR
NURSERIES. INC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, INC.,
BILL'S NURSERY, INC.. DELEON'S
BROMELIADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioner,

vs
DOH Case Nos.

FLORIDA DEPARThENT OF HEALTH,
an executive branch agency of
the State of Florida,

Respondent

AFFIDAVIT OF JEFFRE' DEMOVr ON BEHALF OF
REDLAND NURSERY INC.

2018-0172
2018-0173
2018-0174
2018-0188
2018-0190
2018-0197
2019-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared Jeffiey DeMott,

who by me first being duly sworn and deposed says:

1. (am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. 1 have personal knowledge of the matters stated herein.

2. 1 am the President of Redland Nursery, Inc., whose principal office is Located at

18455 S.W. 264th Street. Homestead, Florida 33031.

3. 1 am authorized to submit this affidavit on behalf of Redland Nursery. Inc.

4. On behalf of Redland Nursery. inc. I hereby certify that Redland Nursery. inc.:

(1) Meets the requirements under current law to be licensed as a medical

marijuana treatment center:

liwl
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(ii) Has the existing infrastructure and technological ability to begin

cultivating within thirty (30) days after licensure as a medical marijuana

treatment center and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 381986. Florida Statutes, no owner. manager or

employee has an arrest awaiting final disposition for, has been found

guilty of, regardless of adjudication, or has entered a plea of nob

contendere or guilty to an offense which is a felony or crime punishable

by imprisonment for more than one year in this state or any other

jurisdiction.

5. 1 declare under penalty of perjury under the laws of the State of Florida that the

foregoing istrueandcorrect. Executed onthisIQ. day of April. 2019.

Jeffrey DeMofi

President
Redland Nursery. Inc.

STATE OF FLORIDA

COUNTY OF

Sworn to and subscribed before me this 1'd5y of April, 2019, by Jeffrey DeMott who
is personally known to me or provided ____________X.k.OV _as identification.

ttS
[Print, type, or stamp commissioned name
of notary or clerk.]

L1'commIsston Expires II

4o

uh,1O.2O
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, iNC.,
REDLAND NURSERY, iNC., DEWAR
NURSERIES, iNC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, INC.,
BILL'S NURSERY, INC., DELEON'S
BROMELIADS, iNC., and HART'S PLANT
NURSERY, INC.

Petitioner,

vs.

FLORIDA DEPARTMENT OF HEALTH,
an executive branch agency of
the State of Florida,

Respondent.

DOH Case Nos.

AFFIDAVIT OF BILL DEWAR ON BEHALF OF
DEWAR NURSERIES. INC.

2018-0172
2018-0173
2018-0174
2018-0188
2018-0190
2018-0197
20 19-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared William E. Dewar,

who by me first being duly sworn and deposed says:

1. I am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge of the matters stated herein.

2. I am the President of Dewar Nurseries, Inc., whose principal office is located at 625

West Keene Road, Apopka, Florida 32703.

3. I am authorized to submit this Affidavit on behalf of Dewar Nurseries, Inc.

4. On behalf of Dewar Nurseries, Inc., I hereby certify that Dewar Nurseries, Inc.:

(i) Meets the requirements under current law to be licensed as a medical

marijuana treatment center;
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(ii) Has the existing infrastructure and technological ability to begin cultivating

within thirty (30) days after licensure as a medical marijuana treatment

center; and

(ill) Will ensure that, in addition to the background screening requirements

imposed by section 381.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found guilty

of, regardless of adjudication, or has entered a plea of nob contendere or

guilty to an offense which is a felony or crime punishable by imprisonment

for more than one year in this state or any other jurisdiction.

5. I declare under penalty of perjury under the laws of the State ofFlorida that the

foregoing is true and correct. Executed on this I I day of April 2019.

(A L-
William E. Dewar
President
Dewar Nurseries, Inc.

STATE OF FLORIDA ()
COUNTY OF L1ON Oraj

Sworn to and subscribed before me this day of April2019, by William E. Dewar is
personally known to me or provided _________________________as identification.

pe9oPoII!y
)<b.I.OLt,

MIAMO8EEY STEIN
MYeeMPaSSION#G021961$

E)t May 20, 2022

Pi yYç/7 St -e;

[Print, type, or stamp commissioned name
of notary or clerk.]

2
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLANI) NURSERY, INC., DEWAR
NURSERIES, INC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, INC.,
BILL'S NURSERY, INC., DELEON'S
BROMELIADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioner,

vs.
DOH Case Nos.

FLORIDA DEPARTMENT OF HEALTH,
an executive branch agency of
the State of florida,

Respondent.

AFFIDAVIT OF SHANNON ROSIER ON BEHALF OF
TREE KiNG-TREE FARM. INC.

2018-0172
2018-0173
2018-0174
2018-0188
2018-0190
2018-0197
2019-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared Shannon Rosier,

who by me first being duly sworn and deposed says:

1. I am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge of the matters stated herein.

2, I am the President and Chief Executive Officer of Tree King -Tree Farm, Inc.,

whose principal office is located at 1882 Capital Circle NE, Suite 102, Tallahassee, FL 32308.

3. I am authorized to submit this affidavit on behalf of Tree King -Tree Farm, Inc.

4. On behalf of Tree King -Tree Farm, Inc., I hereby certify that Tree King -Tree

Farm, mc:

EXHIBITLJ
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(i) Meets the requirements under current law to be licensed as a medical

marijuana treatment center,

(ll) Has the existing infrastructure and technological ability to begin

cultivating within thirty (30) days after licensure as a medical marijuana

treatment center; and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 38 1.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found

guilty of, regardless of adjudication, or has entered a plea of nob

contendere or guilty to an offense which is a felony or crime punishable

by imprisonment for more than one year in this state or any other

jurisdiction.

5. I declare under penalty of perjury under the laws of the State of Florida that the
*1

foregoing is true and correct. Executed on this _____ day of April, 2 9.

Shannon Rosier
Chief Executive Officer
Tree King -Tree Farm, Inc.

STATE OF FLORIDA

COUNTY OF LEON

Sworn to and subscribed before me this Liday of April, 2019, by Shannon Rosier who
is personally known to me or provided çt #u'O- 1 lM- s identification.

F M4 FISCHER -
iq& Fesii

ExpesAp.I14.2O20 NOTARY PUBLIC

[Print, type, or stamp commissioned name
of notary or clerk.]

2
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLAND NURSERY, INC., DEWAR
NURSERIES, INC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, iNC..
BILL'S NURSERY, INC., DELEON'S
BROMELIADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioners,

vs.

FLORIDA DEPARTMENT OF HEALTH,
an executive branch agency of

the State of Florida,

Respondent.

I

DOH Case Nos.

AFFIDAVIT OF DANNY PERKINS ON BEHALF OF
PERKINS NURSERY. INC.

2018-0172
2018-0173
2018-0174
2018-0188
2018-0190
2018-0197
2019-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared Danny Perkins,

who by me first being duly sworn and deposed says:

1. Iamovereighteen(18)yearsofageandamcompetenttotestifyastothematters

contained herein. I have personal knowledge of the matters stated herein.

2. I am the President of Perkins Nursery, Inc., whose principal office is located at

2575 Case Road, Labelle, FL 33975.

3. I am authorized to submit this affidavit on behalf of Perkins Nursery, Inc.

4. On behalf of Perkins Nursery, Inc., I hereby certify that Perkins Nursery, Inc.:

(i) Meets the requirements under current law to be licensed as a medical

marijuana Ireatment center;

rrj
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(ii) Has the existing infrastructure and technological ability to begin cultivating

within thirty (30) days after licensure as a medical marijuana treatment

center; and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 381.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting fmal disposition for. has been found guilty

of, regardless of adjudication, or has entered a plea of nob contendere or

guilty to an offense which is a felony or crime punishable by imprisonment

for more than one year in this state or any otherjurisdiction.

5. I declare under penalty of perjury under the laws of the State of Florida that the

foregoing is true and correct. Executed on this day of April, 2019.

President
Perkins Nursery, Inc.

STATE OF FLORIDA

COUNTY OF HENDRY

Sworn to and subscribed before me this day of April, 2019, by DANNY PERKINS
who is personally known to me.

cçJ2iJ
NOTARY PU LIC
- I lIflC21 1?k.Ifs
[Print, type, or stamp commissioned name
of notary or clerk.1

2
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLAND NURSERY, INC., DEWAR
NURSERIES, INC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, INC.,
BILL'S NURSERY, INC., DELEON'S
BROMELIADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioner,

vs.

FLORIDA DEPARTMENT OF HEALTH,
an executive branch agency of
the State of Florida,

Respondent

/

DOH Case Nos.

AFFIDAVIT OF STEPHEN T. GARRISON ON BEHALF OF
BILL'S NURSERY. iNC.

2018-0172
2018-0173
2018-0174
2018-0188
2018-0190
2018-0197
20 19-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared Stephen T.

Garrison, who by me first being duly sworn and deposed says:

1. I am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge of the matters stated herein.

2. I am the President of Bill's Nursery, Inc., whose principal ofilce is located at P.O.

Box 900637, Homestead, FL 33090-0637.

3. I am authorized to submit this affidavit on behalf of Bill's Nursery, Inc.

4. On behalf of Bill's Nursery, Inc., I hereby certify that Bill's Nursery, Inc.:

(i) Meets the requirements under current law to be licensed as a medical

marijuana treatment center,
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(ii) Has the existing infrastructure and technological ability to begin cultivating

within thirty (30) days after licensure as a medical marijuana treatment

center; and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 381.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found guilty

of, regardiess of adjudication, or has entered a plea of nob contendere or

guilty to an offense which is a felony or crime punishable by imprisonment

for more than one year in this state or any other jurisdiction.

5. I declare under penalty of peijury under the laws of the State of Florida that the

foregoing is true and correct Executed on day of 1, 2019.

Bill's Nursery, Inc.
STATE OF FLORIDA

COUNTY OF DADE

Sworn to and subscribed before me thisJJ_ day of April, 2019, by Stephen T. Garrison
who is personally known to me or provided________________________ as identification.

L4-
NOTARY PUBLIC

CIiv1frbpIvir RiveA
[Print, type, or stamp commissioned name
of notary or clerk.]

CHRISTOPHER RIVERA1
Commission # FF 915598
My Commission Expires
September03, 2019-nfl

2
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLAND NURSERY, INC., DEWAR
NURSERIES, INC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, iNC.,
BILL'S NURSERY, INC., DELEON'S
BROMELIADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioners,

vs.
DOH Case Nos.

FLORIDA DEPARTMENT OF HEALTH.
an executive branch agency of
the State of Florida,

Respondent.

AFFIDAVIT OF ROBERT DELEON ON BEHALF OF
DELEON'S BROMELIADS. INC.

20 18-0 172
20 18-0173
2018-0174
2018-0188
2018-0 190
2018-0 197
20 19-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared Robert Deleon,

who by me first being duly sworn and deposed says:

1. I am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge of the matters stated herein.

2. 1 am the President of Deleon's Bromeliads, Inc., whose principal office is located

at 13745 S. W. 216 Street, Goulds, FL 33 170-2401.

3. I am authorized to submit this affidavit on behalf of Deleon's Bromeliads, Inc.

4. On behalf of Deleon's Bromeliads, Inc., I hereby certify that Deleon's

Bromeliads, Inc.:

EXHIBITCD
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(i) Meets the requirements under current law to be licensed as a medical

marijuana treatment center;

(ii) Has the existing infrastructure and technological ability to begin

cultivating within thirty (30) days after licensure as a medical marijuana

treatment center; and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 381.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found

guilty of, regardless of adjudication, or has entered a plea of nob

contendere or guilty to an offense which is a felony or crime punishable

by imprisonment for more than one year in this state or any other

jurisdiction.

5. I declare under penalty of perjury under the laws of the State of Florida that the

foregoing is true and correct. Executed on this /2.- day of April, 2019.

Robert Deleon
President
Deleon's Bromeliads, Inc.

2
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STATE OF FLORIDA

COUNTY or-rcow AMe

Sworn to and subscribed before me this j day of April, 2019, by c)rc.
who is personally known to me or provided ' yirC 1. ci(x as identification.

Notary Pub'ic, Stat. ci Roitda

Ccmmts5iOfll GG 259612

[lSrint, type, or stamp commissioned name
of notary or clerk.]
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLAND NURSERY, INC., DEWAR
NURSERIES, INC., TREE KiNG-TREE
FARM, INC., PERKINS NURSERY, INC.,
BILL'S NURSERY, INC., DELEON'S
BROMELIADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioners,

vs.
DOH Case Nos.

FLORIDA DEPARTMENT OF HEALTH,
an executive branch agency of
the State of Florida,

Respondent.

AFFIDAVIT OF MARK DE SOLJZA ON BEHALF OF
RART'S PLANT NURSERY. INC.

2018-0172
2018-0173
2018-0174
2018-0188
2018-0190
2018-0197
2019-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared Mark De Souza,

who by me first being duly sworn and deposed says:

I am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge of the matters stated herein.

Inc.:

I am authorized to submit this affidavit on behalf of Hart's Plant Nursery, Inc.

4, On behalf of Hart's Plant Nursery, Inc., I hereby certify that Hait's Plant Nursery,

(i) Meets the requirements under current law to be licensed as a medical

marijuana treatment center;

EI
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(ii) Has the existing infrastructure and technological ability to begin cultivating

within thirty (30) days afrer licensure as a medical marijuana treatment

center; and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 381.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found guilty

of, regardless of adjudication, or has entered a plea of nob contendere or

guiky to an offense which is a felony or crime punishable by imprisonment

for more than one year in this state or any other jurisdiction.

5. I declare under penalty of perjury under the laws of the State of Florida that the

foregoing is true and correct. Executed on this 1/'day of April, 2019.

- -

Mark De
Hart's Plant Nursery, Inc.

STATE OF FLORIDA

COUNTY OF LEON

Sworn to and subscribed before me this II

who is personally known to me or provided

Offidsi Seal

Ateas Cooper
Notary Public State of lIIbots

My Commission E,lres 0612312020

day of April, 2019, by \Q(kj,S3v2(j...
as identification..

NOTARY PUBLIC

[Print, type, or stamp ?ommissioned name
of notary or clerk.]
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Mission:
To protect, promote & improve the health
of all people in Florida through integrated

state, county & community efforts.

Dear Bill's Nursery, Inc.,

-
-'

HEALTH
Vision: To be the Healthiest State in the Nation

April 19, 2019

Ron DeSantis
Governor

Enclosed is a copy of the Final Order dated April 19, 2019. Pursuant to the terms of the Final Order,
Bill's Nursery, Inc. is licensed as a Medical Marijuana Treatment Center (MMTC). As an MMTC, you
must maintain compliance with all applicable requirements of section 381.986, Florida Statutes.

Bond or Other Security Required: On or before April 29, 2019, at 5:00 pm (eastern), you must 1) post
a $5 million performance bond issued by an authorized surety insurance company rated in one of the
three highest rating categories by a nationally recognized rating service; or (2) provide an irrevocable
letter of credit of $5 million payable to the Department; or (3) provide $5 million cash to the Department.
The bond or other security must be delivered to the Office of Medical Marijuana Use, do Florida
Department of Health Agency Clerk, 2585 Merchants Row Blvd., Suite 110, Tallahassee, Florida
32399.

Background Screening: As required by statute, all owners, officers, board members, managers, and
employees must have passed a background screening as required in the settlement agreement
attached to your Final Order. You have sworn under oath that all such persons are compliant with the
law. On or before April 29, 2019, you must submit a complete list of all Bill's Nursery, Inc.'s owners,
officers, board members, managers, and employees as of April 19, 2019, and indicate the date of each
individual's most recent compliant background screening pursuant to section 381.986(9), Florida
Statutes, and the terms of the settlement agreement attached to your Final Order. If for any reason any
such person has not submitted his/her fingerprints, each must go to the Florida Department of Law
Enforcement (FDLE) or one of its approved fingerprinting vendors and, at such time, give to FDLE or
the FDLE-approved vendor the entity ORI number FL924890Z (DOH - OFFICE OF MEDICAL
MARIJUANA USE). The background screening report will be sent directly to the Office of Medical
Marijuana Use. All fingerprinting, if not already done, must be accomplished on or before April 29,
2019.

Ownership Interests Restrictions: You must submit a fully -diluted capitalization table that lists all
share types and the aggregate sum of shares associated to any persons, whether considered owners
or investors. The table must list all share types and the aggregate sum of shares associated to any
person as of a date no less than 7 calendar days prior to April 19, 2019. This information must be
submitted on or before April 29, 2019.

Cultivation, Processing, and Dispensing: Pursuant to statute, all MMTCs must cultivate, process,
and dispense marijuana for medical use. Based on your sworn statement that you are ready to
commence cultivation within 30 days, you must request an inspection from the Department within the
required timeframe detailed in the settlement agreement attached to your Final Order. No cultivation is
allowed to commence before the Department inspects and approves the facilities and operations.

Florida Department of Health EXHIBITOffice of Medical Marijuana Use
4052 Bald Cypress Way, Bin M-01 Tallahassee, FL 32399

FloridaHealth.gov

Accredited Health Department
Public Health Accreditation BoardPhONE: 8501245-4657
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You have also sworn the present ability to comply with the statutory requirement of processing
marijuana for medical use. No processing is allowed to commence before the Department inspects and
approves the facilities and operations.

Lastly, you have also sworn the present ability to comply with the statutory requirement of dispensing
marijuana for medical use. No dispensing is allowed to commence before the Department inspects and
approves the facilities and operations.

Failure to comply with any or all of the above will result,,n'1 the\iç3itiation of license revocation
proceedings. / 41/

Cou

of eçfical Marijuana Use

cc: Ryan Benjamin, Compliance & Licensing Manager; Ry'n.Benjamin@flhealth.gov
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