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IN THE DISTRICT COURT OF APPEAL OF FLORIDA 

 FIRST DISTRICT  

 

KATHERINE MAGBANUA    Case No: ____________  

Petitioner,  

L.T. Case No: 2016CF3036 

vs.  

 

STATE OF FLORIDA,  

Respondent.  

_________________________________/ 

 

EMERGENCY MOTION TO STAY TRIAL PROCEEDINGS IN THE 

LOWER COURT 

 

The Petitioner, KATHERINE MAGBANUA, by and through undersigned 

counsel, hereby moves this Honorable Court for an order staying the trial 

proceedings in the lower court pending the resolution of Petitioner’s Emergency 

Petition for Writ of Certiorari, and in support thereof states the following: 

1. The instant case is currently set for trial before the Honorable James 

Hankinson of the Second Judicial Circuit on June 3, 2019. 

2. On May 9, 2019, the trial court issued an order summarily granting a Non-

Party’s Motion for Protective Order. 

3. At the time of filing the instant motion, Ms. Magbanua, pursuant to Fla. R. 

App. P. 9.030(b)(2)(A), has simultaneously filed an Emergency Petition 

for Writ of Certiorari in the First District Court of Appeal seeking appellate 

review of the trial court’s order dated May 9, 2019. 
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4. This Honorable Court is not without authority to issue a stay in the case at 

bar.  As noted by the Committee Notes to Fla. R. App. P. 9.310(f), 

“[a]lthough the normal and preferred procedure is for the parties to seek 

the stay in the lower court, this rule is not intended to limit the 

constitutional power of the court to issue stay orders after its jurisdiction 

has been invoked.”1 

5. Florida law recognizes particular factors that should be considered by this 

Court in deciding whether to grant a stay, including “the moving party’s 

likelihood of success on the merits, and the likelihood of harm should the 

stay not be granted.” Perez v. Perez, 769 So. 2d 389, 391 n.4 (Fla. 3d DCA 

1999).   

6. Ms. Magbanua maintains that both factors are satisfied based upon the 

extraordinary circumstances of the particular issues raised in the 

accompanying Emergency Petition for Writ of Certiorari. 

7. There exists a likelihood of success on the merits of the petition.  The trial 

court’s order granting the non-party protective order departs from the 

                                           
1 It must be noted that the lower court has made it abundantly clear that the trial 

will proceed on June 3, 2019, notwithstanding any justifiable reasons for a minor 

delay. Within the past two weeks, on May 7, 2019 and May 19, 2019, Ms. 

Magbanua has moved the court for a continuance based, in part, upon the State’s 

unjustifiable delay in providing late discovery. See Exhibit A.  Both motions were 

summarily denied by the lower court. See Exhibit B. 
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essential requirements of law causing material injury to Ms. Magbanua for 

which there is no adequate remedy on appeal. 

8. The trial court’s order departs from the essential requirements of law in 

two respects.  First, the order at issue bars any deposition of a Category 

“A” witness based upon an anticipatory, blanket assertion of the Fifth 

Amendment privilege against self-incrimination.  The witness had yet to 

appear for deposition, and contrary to well-established precedent, she had 

not been presented with specific questions to which she could properly 

assert the privilege.  In effect, the trial court permitted the witness to usurp 

its procedural duty to determine whether an answer legally falls under the 

purview of the Fifth Amendment.  

9. Second, the trial court’s order also implicitly allows the witness to testify 

at trial pursuant to a State subpoena, even in the absence of being deposed 

by the defense. 

10. Ms. Magbanua will suffer material injury throughout the remainder of the 

proceeding below, one which has been largely recognized as being 

irremediable on appeal.  The witness’ testimony is material to the charges 

pending against Ms. Magbanua, particularly the State’s theory of 

prosecution.  Barring the opportunity to depose a material witness 

necessarily forecloses effective preparation of Ms. Magbanua’s defense, 
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both from a pretrial investigative standpoint, as well as the opportunity to 

conduct an effective cross-examination.  Because there is no practical way 

of determining how the denial of the right to depose a material witness will 

affect the outcome, the error is not one that is remediable on appeal. 

11. The apparent material injury stemming from the trial court’s order 

substantiates the likelihood of substantial harm to Ms. Magbanua should 

the stay not be granted.  The trial is set to commence in a mere two weeks.  

Should this Honorable Court issue a writ of certiorari quashing the trial 

court’s order in the interim, then there are several procedural steps that will 

need to be employed in order to properly litigate the witness’ assertion of 

her Fifth Amendment privilege, including: (1) conducting the deposition at 

a time convenient to all parties involved; (2) proceeding to a hearing in the 

lower court to determine the propriety of the witness’ assertion of her 

privilege; and (3) potentially investigating relevant information arising out 

of the witness’ non-privileged testimony.   

12. Based upon the exceptional circumstances of the proceedings below, a stay 

is warranted in this case.  

 WHEREFORE, Petitioner respectfully requests that this Honorable Court 

enter an order staying the trial proceedings below until the Court issues a decision 

on the pending Emergency Petition for Writ of Certiorari. 



Respectfully Submitted,

s/ Kristen Ktizt'ass

KRISTEN A. KAWASS, ESQ.
Florida Bar. No. 84383

Law Offices of Kawass P.A.
780 Tamiami Canal Road

Miami, Florida 33144
Phone: 305-521-0490 x701

Email: Kristen @kawasslaw.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via

the Florida E -Filing Portal to the Office of the State Attorney for the Second

Judicial Circuit, Georgia Cappleman, Assistant State Attorney, at

CapplemanG@leoncountyfl.gov; Office of the Attorney General,

crimapptlh@myfloridalegal.com; Counsel for non-party Wendi Adelson, John F.

Lauro, jlauro@laurolawfirm.com; and via email to the Honorable James C.

Hankinson, hankinsoni@leoncountyfl.gov, on May 21, 2019.

s.. Kristen Kawass
Kristen Kawass, Esq.
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Respectfully Submitted, 

 

____________________________ 

KRISTEN A. KAWASS, ESQ. 

Florida Bar. No. 84383 

Law Offices of Kawass P.A. 

780 Tamiami Canal Road 

Miami, Florida 33144 

Phone: 305-521-0490 x701 

Email: Kristen@kawasslaw.com 
 

 

 CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via 

the Florida E-Filing Portal to the Office of the State Attorney for the Second 

Judicial Circuit, Georgia Cappleman, Assistant State Attorney, at 

CapplemanG@leoncountyfl.gov; Office of the Attorney General, 

crimapptlh@myfloridalegal.com; Counsel for non-party Wendi Adelson, John F. 

Lauro, jlauro@laurolawfirm.com; and via email to the Honorable James C. 

Hankinson, hankinsonj@leoncountyfl.gov, on May 21, 2019. 

By: 

 

_________________________ 

Kristen Kawass, Esq. 
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EXHIBIT A 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

 
STATE OF FLORIDA,    Case No. 16CF1581 & 16CF3036 
  Plaintiff,    Judge James C. Hankinson 
        
v.   
 
SIGFREDO GARCIA, and 
KATHERINE D. MAGBANUA, 
  Defendants 
 

MOTION FOR CONTINUANCE 
 

COMES NOW, the Defendant, Katherine D. Magbanua, by and through undersigned counsel, 

and moves for a continuance herein. Ms. Magbanua and undersigned counsel do not want to take a 

continuance but must. Ms. Magbanua has been in custody and away from her two young children 

for over two and a half years. She is eager to get to trial and once and for all set the record straight 

about her supposed involvement. Undersigned counsel, however, must move for a continuance to 

complete discovery. A continuance of between 90 and 120 days from the currently set trial date is 

requested to complete discovery and adequately prepare for trial. Denial of this motion will result 

in a denial of Ms. Magbanua’s Due Process Rights, prejudice her at trial and have undersigned 

counsel ineffective in her representation.  

The granting or denial of a motion for continuance is within the Court’s discretion. See 

Bouie v. State, 559 So. 2d 1113 (Fla. 1990). Denial “should not be reversed by an appellate court 

unless there has been a palpable abuse of this judicial discretion” that “clearly and affirmatively” 

appears in the record. Magill v. State, 386 So. 2d 1188, 1189 (Fla. 1980). “The common thread 

running through those cases in which a palpable abuse of discretion has been found is that defense 

counsel must be afforded an adequate opportunity to investigate and prepare any applicable 



defense.” Weible v. State, 761 So. 2d 469, 472 (Fla. 4th DCA 2000) (quoting Smith v. State, 525 

So. 2d 477, 479 (Fla. 1st DCA 1988).  

In McKay v. State, 504 So. 2d 1280 (Fla. 1st DCA 1988), the First District set out seven 

factors to consider in determining whether denial of a continuance was error due to lack of 

adequate time to prepare a defense. Those factors include: (1) time actually available for 

preparation; (2) likelihood of prejudice from the denial; (3) defendant’s role in shortening 

preparation time; (4) complexity of the case; (5) availability of discovery; (6) adequacy of counsel 

actually provided; and (7) skill and experience of chosen counsel and his or her pre-retention 

experience with the defendant or the alleged crime. Id. at 1282. 

Ms. Magbanua was arrested on October 1, 2016. On November 29, 2016 she was indicted 

for First Degree Murder. In early 2018, the Government filed an Amended Information charging 

her with Conspiracy to Commit Murder and Solicitation to Commit Murder. Then in mid 2018 

they moved to join her case with that of Sigfredo Garcia.  

Immediately after her arrest undersigned counsel moved for an Arthur Hearing, which 

occurred in December of 2016. Just prior to that hearing was another hearing on a Defense Motion 

to Compel for the Government’s inability to timely provide massive amounts of discovery. To 

date, 432 people have been identified by undersigned counsel having some degree of involvement 

in this case. Of those 432 people, 123 are listed as Category A witnesses, 117 as Category C 

witnesses and 192 are unlisted. This amounts to a near village of people and all of them required 

some level investigation. As a backdrop to this community are mountains of discovery. The 

Government has provided what is estimated to be eight terabytes worth of data, which is vastly 

more than most cases ever prosecuted by the State of Florida. 



Undersigned counsel started in early 2017 systematically taking depositions of 

Government witnesses, which are located throughout Florida, sprinkled throughout the country 

and a few outside of the country. Approximately 60 lengthy depositions were completed in 2017. 

More depositions could and would have been taken in 2017, however, the Government had limited 

availability. Out of the approximately 250 business days in 2017 they were available for less than 

ten percent.  

2018 took an unexpected and frightful turn for defense counsel Tara N. Kawass. In March 

of 2018, after weeks of medical testing, she was diagnosed with breast cancer. In April of 2018 

she underwent a double mastectomy and reconstructive surgery. After recovering from major 

surgery, she began 18 weeks of chemotherapy. Thankfully, and the written word cannot stress how 

thankful, she beat cancer. Unfortunately, she was unable to take depositions during that time and 

only three were completed in 2018. This time, however, was not wasted. During that time defense 

counsel Christopher M. DeCoste was able to journey to the Mariana Trench depths of the sea of 

discovery provided by the Government. Further, it allowed time to organize what was provided in 

an amazingly disorganized fashion. 

 In December of 2018 Ms. Kawass was done with treatment, cleared for travel and ready to 

resume taking depositions. That same month an email was sent to the Government for dates of 

availability in January and February of 2019. Their availability was again extremely limited. The 

Government was only available on two and a half days in January and February. In that same 

email, a request was made for time to conduct depositions on a large amount of witnesses residing 

in Tallahassee. The soonest dates available for the Government when asked in December of 2018 

was March 4th and 5th of 2019. Undersigned counsel took what was provided and set as many 

depositions as possible. Moreover, undersigned counsel begged for and received two additional 



days to depose more witnesses in Tallahassee and another witness serving a sentence in Hamilton 

Correctional Institution located in Jasper, Florida. 

 To further illustrate the limited availability of the Government, in the December email 

undersigned counsel began coordinating the deposition of Luis Manuel Rivera who is 

unquestionably the Government’s star witness. Mr. Rivera is currently held in a maximum-security 

prison in Tucson, Arizona. Coordinating with the Federal Bureau of Prisons (“BOP”) is no easy 

task. Many times, depositions are dictated by BOP’s availability of personnel to monitor the 

deposition. Moreover, it is dictated by the availability of a location within the prison where it can 

be held because it requires clearing an area, which in this case was for an entire day. The difficulty 

of setting was considerably increased by the extremely limited availability of the Government. In 

response to the December 2018 email they provided only two days, which was quickly reduced to 

one. Thankfully, and with much begging to BOP, the deposition was completed on March 22, 

2019.  

As of today, out of the 123 listed Category A witnesses, 39 remain pending for deposition. 

Undersigned counsel has completed the lengthier depositions like Mr. Rivera, Federal Bureau of 

Investigation Special Agent Patrick N. Sanford and former Tallahassee Police Department 

Investigator Craig Isom to name a few. Several of the witnesses pending for deposition were just 

listed by the Government despite their knowledge of their existence in early 2018. For example, 

in early 2018 Special Agent Sanford and Tallahassee Police Department Investigator Sherrie 

Bennett interviewed a handful of witnesses throughout Florida. It was not until 2019 that they were 

listed in discovery. Further, undersigned counsel has identified 11 unlisted witnesses who are 

Category A witnesses because they were “present when a recorded or unrecorded statement was 

taken from or made by a defendant or codefendant.” Fla. R. Crim. Pro. 3.220(b)(1)(A)(i)(3). For 



example, Sergeant Michael Trowbridge of the Tallahassee Police Department was present for a 

van ride with Mr. Rivera. During that ride Mr. Rivera walked them through his travels in 

Tallahassee around the time of the murder and took them throughout Florida on a wild goose chase 

for the murder weapon. Next, there is Walmart employee Karen Cedeno who sold Mr. Garcia, a 

codefendant, two Straight Talk cellular telephones. In the video surveillance from Walmart, which 

does not include audio, they spoke for nearly a half hour. Also, there is Identification Technician 

Robert Shawn Yao of the Tallahassee Police Department. Although he was not present for any 

statements by Ms. Magbanua or her codefendants, he helped process the crime scene. These are 

just three of the 11 witnesses undersigned counsel has directed to the Government as needing to 

be listed as Category A witnesses so that their depositions can be set and conducted. 

Last with respect to depositions, a handful of listed Category A witnesses have indicated 

through their respective counsel that they will assert their Fifth Amendment rights at deposition 

and trial. Undersigned counsel’s plan at the completion of all depositions was to file like motions 

to strike for each witness asserting their rights. Wendi Jill Adelson, however, has decided to throw 

a change up at the last minute and is expecting to assert her Fifth Amendment rights at deposition 

but answer the Government’s trial subpoena, which confers upon her immunity, and testify at trial. 

As explained to the Court and Assistant State Attorney Georgia Cappleman in a phone conference 

on May 6, 2019, undersigned counsel will respond to the Non-Party Wendi J. Adelson’s Motion for 

Protective Order in separate efiling on or before Wednesday May 8, 2019. Whatever direction the 

matter goes undersigned counsel believes it will result in a hearing before the Court, or Writ to the 

First District Court of Appeals. The deposition of Ms. Adelson is crucial for several reasons. First 

and foremost, this witness is not communicating with either the Government or undersigned 

counsel. The risk of her saying something on the stand that leads to a mistrial is high. More 



importantly, learning what she has to testify about while she is on the stand absolutely prejudices 

Ms. Magbanua. Her deposition could very likely make trial preparation materially different. 

On top of the Government’s limited availability and failure to comply with the 

requirements of listing witnesses, they have failed to promptly provide essential pieces of 

discovery, some of which at the efiling of this motion remain outstanding. In early 2018 Special 

Agent Sanford and Investigator Bennett interviewed those witnesses throughout Florida. Along 

with their existence, the associated reports and/or recordings of interviews, however, were not 

produced to undersigned counsel until many months later. For example, on July 24, 2018, they 

interviewed June Umchinda. It was not until January 16, 2019 that they provided the recording of 

her interview. On February 18, 2018 and January 4, 2019, they interviewed Steve Heiricke. It was 

not until March 4, 2019 that they provided the recordings of his interviews. On July 24, 2018, they 

interviewed Gary M. Cohen and provided the report on March 7, 2019. Sometime in mid-2018 

they interviewed Yaffa Grossman. It was not until March 7, 2019 that they listed him as a Category 

A witness. Importantly, on March 20, 2018, they interviewed Francis Albert Magbanua and 

Samantha Chez-Magbanua, Ms. Magbanua’s brother and sister-in-law. Special Agent Sanford’s 

report and the recordings of their respective interviews were not turned over until January 16, 

2019. The interview of Mr. Magbanua contains Brady material. Importantly, per Special Agent 

Sanford’s report authored March 29, 2018, the recordings were maintained by the Tallahassee 

Police Department, meaning they were in the care, custody and control of the State of Florida for 

approximately ten months before turned over in discovery. Florida Rule of Criminal Procedure 

3.220(j) imposes upon the parties, including the Government, with an ongoing duty to “promptly 

disclose” discovery “in the same manner as required under these rules for initial discovery.” 



Pursuant to Rule 3.220(b)(1), the manner required for initial discovery is within 15 days. It took 

the Government approximately 20 times longer than that allowed to provide these materials. 

Not only have items been tardily turned over, as of the efiling of this motion items 

requested by undersigned counsel remain outstanding. For example, wiretaps for the 

Government’s star witness Mr. Rivera remain outstanding. In December of 2014, Mr. Rivera’s 

phone was wiretapped pursuant to a federal investigation that resulted in his indictment in Federal 

Court. In the September 14, 2016 report authored by former Investigator Isom he writes that the 

“recorded calls were supplied for review in this homicide investigation.” These recorded calls 

occurred months after the murder, by a codefendant and per Investigator Isom’s report Ms. 

Magbanua was discussed. Next, photographs and video were taken during the May 25, 2016 arrest 

of codefendant Mr. Garcia and the October 1, 2016 arrest of Ms. Magbanua. These too remain 

outstanding. These are just two examples of a list of items requested from the Government. 

Lastly for this motion is Dr. Charles Jay Adelson’s iCloud data, which includes things like 

text messages with Ms. Magbanua before, after and during the alleged conspiracy. The 

Government has refused to provide these items to undersigned counsel sighting the Health 

Insurance Portability and Accountability Act (“HIPAA”). They could provide the data, but it 

would be cumbersome upon them because HIPPA requires that they then notify Dr. Adelson’s 

patients. Instead, undersigned counsel has undertaken the cumbersome process of travelling to 

their office with the plan to view years worth of data. On two separate occasions counsel made 

appointments for large blocks of time. On both occasions a welter of data was presented for review. 

Think trying to make out Shakespeare in a large swimming pool full of alphabet soup. This is to 

reflect the difficulty in deciphering the data and not the expected quality of writing. Interestingly, 

in exhibits the Government intended to present at hearing in July of 2017 on their Motion for 



Conflict of Interest Inquiry they had decipherable and very detailed information for Dr. Adelson’s 

iCloud account. Their inability to present to undersigned counsel the iCloud data in a decipherable 

manner, when it appears available to them, leads any reasonable person to believe there is 

something they do not want undersigned counsel to find. Whatever the case, Ms. Magbanua will 

be prejudiced and undersigned counsel ineffective if the raw data is not provided, to be reviewed 

and organized by a defense expert, or the data is not provided to undersigned counsel in a 

decipherable manner. 

Now that a continuance appears inevitable, the Government is amending discovery almost 

daily and has provided availability for deposition the two weeks before what will be a monster 

trial. They have moved like the tortoise and in response expect us to move like the hare, which is 

impossible. Undersigned counsel cannot finalize preparation for a complex trial while also taking 

lengthy depositions in the moments before trial. If this motion is denied, undersigned counsel 

would have to unwillingly proceed without taking necessary depositions, investigating pertinent 

evidence and reviewing it with Ms. Magbanua. The Government is possibly overlooking the need 

to review with Ms. Magbanua. 

A continuance is warranted. As discussed at the beginning of this motion, the First District 

Court of Appeals has set out seven factors to consider in determining whether denial of a 

continuance was error due to lack of adequate time to prepare a defense. McKay, 504 So. 2d at 

1282. First, the “time actually available for preparation” is approximately 20 months. Id. Although 

Ms. Magbanua was arrested approximately 31 months ago, available time was lost given the late 

filing of initial discovery and Ms. Kawass’ illness. Second, the “likelihood of prejudice from the 

denial” is extremely high. Id. The outstanding discovery and depositions contain statements of Ms. 

Magbanua, statements of codefendants and statements of unindicted coconspirators. Each has the 



potential to corroborate her innocence, lead to impeachment of key Government witnesses and/or 

lead to other legal theories that could and should be explored. Third, Ms. Magbanua and 

undersigned counsel played no “role in shortening preparation time.” Id. Fourth is the “complexity 

of the case.” Id. This will likely go down as one of the most complex murder cases in Florida’s 

history. Fifth, the “availability of discovery” has been very limited considering the items just 

recently turned over, the items that we have been unable to view and the items that remain 

outstanding. Id. In Cuminotto v. State, 101 So. 3d 930 (Fla. 4th DCA 2012) the court reversed and 

remanded for new trial because of late disclosure of reports. The court found that Cuminotto was 

procedurally prejudiced because there was a reasonable possibility that his trial preparation would 

have been materially different had the reports and witnesses’ names been disclosed sooner. Here, 

we are dealing with something beyond late disclosure. As of the efiling of this motion, there is 

evidence that the Government has yet to provide to undersigned counsel. Evidence that is crucial 

to preparation for Ms. Magbanua’s defense and almost certainly would make trial preparation 

materially different had the items and witnesses’ names been disclosed sooner. Sixth and seventh, 

Ms. Kawass is undoubtedly adequate, very skilled and absolutely experienced, but she remains 

medically unable to proceed with a lengthy trial at this time. Ms. Kawass is, and has been since 

prior to her indictment, lead counsel for Ms. Magbanua. She is approximately six months out of 

chemotherapy. Although quickly on the mend she is under orders from her doctors to not overly 

exert her body, which is absolutely required in a trial of this magnitude. Over exertion could lead 

to a list of medical complications that undersigned counsel can provide to the Court upon request.  

It is for these reasons that undersigned counsel humbly requests that this matter be reset 90 

to 120 days from the currently set trial date of June 3, 2019. With that time undersigned counsel 

is confident that all outstanding discovery will be provided by the Government, depositions will 



be completed, said items will be reviewed with Ms. Magbanua and Ms. Kawass will be physically 

able to endure what is sure to be an epic battle for Ms. Magbanua’s life. 

Mrs. Cappleman was contacted regarding this motion and she objects. Should the Court, 

however, grant the motion, Mrs. Cappleman asks that the matter be set for trial in January 2020 but 

could try to make herself available in November and/or December if needed. Undersigned counsel is 

also available in November, December or anytime thereafter.  

WHEREFORE, the Defendant, Katherine D. Magbanua, respectfully requests that this 

Honorable Court grant the Defense’s Motion for Continuance. 

THIS IS TO CERTIFY that the above and foregoing Motion for Continuance is made in good 

faith and for the reasons herein alleged. 

        
Respectfully submitted, 

 
       By: /s/ Christopher M. DeCoste 
       Christopher M. DeCoste 
       Law Office of Christopher DeCoste, P.A. 
       Florida Bar #: 15969 

40 NW 3rd St PH 1 
       Miami, FL 33128 
       Telephone: (305) 395-5775 
       Fax: (305) 395-5785 
 

/s/ Tara N. Kawass 
       Tara N. Kawass 
       Law Office of Kawass, P.A. 
       Florida Bar #: 54494 

780 Tamiami Canal Rd 
Miami, FL 33144 

       Telephone: (305) 521-0490 
 
 
 
 
 
 
 



CERTIFICATE OF SERVICE 
   

I HEREBY CERTIFY that a true and exact copy of the foregoing was electronically filed, 

and consequently electronically delivered to opposing counsel, on this 7th day of May 2019. 

 
       /s/ Christopher M. DeCoste 
       Christopher M. DeCoste 
       Law Office of Christopher DeCoste, P.A. 
 

/s/ Tara N. Kawass 
       Tara N. Kawass 
       Law Office of Kawass, P.A. 

 



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

 
STATE OF FLORIDA,    Case No. 16CF1581 & 16CF3036 
  Plaintiff,    Judge James C. Hankinson 
        
v.   
 
SIGFREDO GARCIA, and 
KATHERINE D. MAGBANUA, 
  Defendants 
 

MOTION FOR RECONSIDERATION AND RENEWED MOTION TO CONTINUE 
 

COMES NOW, the Defendant, Katherine D. Magbanua, by and through undersigned counsel, 

and moves this Court for reconsideration of the Motion to Continue efiled on May 7, 2019. The Court 

entered an order denying that motion on May 9, 2019. Additionally, undersigned moves for a 

continuance for reasons subsequent to the efiling of the Motion to Continue and Court’s Order. 

Undersigned filed Notice of Appearance, which includes notification of intent to participate 

in discovery, on October 14, 2016. On December 9, 2016, the Court stated on the record: 

“It’s a massive case. It’s going to require cooperation between counsel on 
both sides to fairly and accurately provide discovery.”  
 

Rule 3.220(b) of the Florida Rules of Criminal Procedure spells out the government’s discovery 

obligations: 

Within 15 days after service of the Notice of Discovery, the prosecutor shall 
serve a written Discovery Exhibit which shall disclose to the defendant and 
permit the defendant to inspect, copy, test, and photograph the following 
information and material within the state’s possession or control. 
 

That disclosure is to include “a list of the names and addresses of all persons known to the 

prosecutor to have information that may be relevant to any offense charged or any defense thereto.” 

Fla. R. Crim. P. 3.220(b)(1)(A). It must also disclose any statements made by them. Fla. R. Crim. 

P. 3.220(b)(1)(B). Next, it must include any statements made by a codefendant. Fla. R. Crim. P. 



3.220(b)(1)(D). Further, it must include any statements made by the defendant. Fla. R. Crim. P. 

3.220(b)(1)(C). Moreover, it is to include any material or information that has been provided by 

an informant witness, which includes the substance of any statement allegedly made by the 

defendant about which the informant witness may testify, a summary of their criminal history 

record, the time and place of the alleged statement(s), whether the witness has received, or expects 

to receive, anything in exchange for their testimony, and the witness’ prior history of cooperation, 

in return for any benefit, as known to the government. Fla. R. Crim. P. 3.220(b)(1)(M). Subsequent 

to initial compliance, if the government finds additional witnesses or material that they would have 

been under a duty to disclose or produce at the time of the initial compliance, the government 

“shall promptly disclose or produce the witnesses or material in the same manner as required under 

these rules for initial discovery.” Fla. R. Crim. P. 3.220(j). Lastly, prosecutors are charged with 

knowledge of evidence in the possession of the police. Griffin v. State, 598 So. 2d 254, 256 (Fla. 

1st DCA 1992); Rojas v. State, 904 So. 2d 598, 600 (Fla. 5th DCA 2005); Smith v. State, 882 So. 

2d 1050, 1053 (Fla. 4th DCA 2004). 

Despite the December 9, 2016 instruction from the Court the government has repeatedly failed 

to comply with their discovery obligations. They have effectively thumbed their nose at them, made 

it appear to the world that the delays are caused by undersigned and the Court has failed to hold 

their feet to the fire and instead is forcing this matter to trial at a cost of Ms. Magbanua’s Due 

Process rights. This is best evidenced by the government’s disingenuous actions. On May 8, 2019, 

they announced to the Court they are ready for trial and objected to undersigned’s motion for 

continuance. Since that time, they have amended discovery five more times. Not with newly 

discovered items but rather items known to them for years. On May 7, 2019, they listed a new expert 

witness, Shawn Yao. On May 8, 2019, they disclosed data related to wiretaps from codefendant Luis 



Rivera’s 2015 federal prosecution. These materials were reviewed by members of the Tallahassee 

Police Department years ago. For many months undersigned has been requesting them from the 

government. Days before trial they provide a small amount of the outstanding data, which itself is 

hundreds of pages worth of communications. On May 10, 2019, they finally provided some of Charles 

Adelson’s iCloud account data, but again far from all of what is in their possession and outstanding. 

This data is discoverable because it involves statements of a listed Category A government witness, 

Charles Adelson. It is also discoverable because it includes statements of Ms. Magbanua, some of 

them with alleged coconspirator Charles Adelson and some of them with him during the alleged 

conspiracy. The government has long been of the opinion that they only have to provide what they 

deem relevant. In Court on December 9, 2016 the government stated with respect to this iCloud data: 

“One suggestion I had for how to handle that item was to pull out the items 
that I think are relevant, provide those to the defense.” 

 
This, however, is not what the rules require. What they require is that undersigned be allowed to 

review all of the data. Moreover, the government is in no position to determine what is relevant to the 

defense because they do not know the defense’s theory. The Court shares undersigned’s position on 

relevancy. In response to the same conversation on December 9, 2016 concerning discovery, 

specifically an in-camera inspection of the iCloud data, the Court stated: 

“Frankly, I’d have no way to do that, because I don’t even know what 
your theory of the case is.”  
 

The data is not in the possession of the federal government. Per subpoenas, response letters to 

subpoenas and reports it was subpoenaed from and received by the state government. Undersigned 

requested the raw data be saved to a hard drive to be inspected by a defense expert. The government 

refused and instead offered it available for inspection. On several occasions undersigned travelled to 



the government to view the data on the government’s equipment, through their software, but what 

was presented was absolutely incomprehensible. In their May 10, 2019 disclosure, they state: 

“FBI received new software that allows them to break down apple 
information further than they could before. These are text messages that 
were included in the iCloud accounts.” 

 
The only text messages that have been provided are those between Charles Adelson and Ms. 

Magbanua in 2015. The government has made multiple excuses why undersigned cannot view the 

other years, which is proven that they have.1 The government will argue in trial that cell phone call 

patterns are evidence of a conspiracy, especially those from 2014. Associated text messages would 

absolutely put those calls into context. Undersigned believes this is why the government is making 

excuses and roadblocking undersigned from inspecting the data. What was provided, although 

limited in time, is still vast in amount. Less than two weeks prior to trial, after announcing ready 

and objecting against a defense continuance, the government provides to undersigned 

approximately 10,000 text messages that have been in their possession for years. This alone will 

take weeks to review; classic trial by ambush. 

Next, and the core reason for the Renewed Motion to Continue, on May 15, 2019 the 

government listed five new Category A witnesses, one labeled an expert and another a female inmate 

at Leon County Jail in the same unit as Ms. Magbanua. That same day undersigned requested the 

substance of the female inmate’s testimony and/or any related documents but has received no 

response from the government. Time must be afforded to investigate all of these new witnesses, 

especially the female inmate, depose them and interview people who can confirm or deny their 

testimony. “A denial of a motion for continuance will be reversed when the record demonstrates 

                                                
1 In 2017 the government provided to undersigned text messages from 2013, 2014 and 2015 for 
use as evidence for their Motion for Conflict of Interest Inquiry. See attached examples. 



... that adequate preparation of a defense was placed at risk by virtue of the denial.” Smith v. State, 

525 So. 2d 477, 480 (Fla. 1st DCA 1988). In Laidler v. State, 10 So. 3d 1136 (Fla. 1st DCA 2009) 

a witness was listed by the government right before trial. The trial court denied defense counsel’s 

Motion for Continuance. The First District Court of Appeals reversed and granted a new trial 

because “[d]efense counsel was not afforded an adequate opportunity to investigate and prepare a 

defense to the testimony.” See also Hill v. State, 535 So. 2d 354, 355 (Fla. 5th DCA 1988) 

(“fairness, state and federal constitutional due process rights and the Florida Rules of Criminal 

Procedure require that witnesses be disclosed and made available to a defendant in a criminal case 

in sufficient time to permit a reasonable investigation regarding the proposed testimony”); 

Lightsey v. State, 364 So. 2d 72 (Fla. 2d DCA 1978) (trial court erred in denying continuance 

where defense was unable to depose certain witnesses and complete investigation prior to trial 

because of government’s late discovery response). 

The Court’s Order denying the Motion for Continuance outlines significant dates. That 

outline, however, is completely silent to how the government attributed to delays with late discovery 

and unavailability for depositions. On October 24, 2016, the government filed an Information 

charging Ms. Magbanua with Second Degree Murder. On November 9, 2016, as described in a 

later Motion to Compel, the government mailed a small amount of discovery to undersigned. On 

November 21, 2016, as described in the later Motion to Compel, undersigned began emailing the 

government with what grew to a large list of missing items. It is important to remember that 

codefendants Sigfredo Garcia and Luis Rivera were arrested months prior to Ms. Magbanua. There 

is no reason why providing discovery would take so long absent a willful failure to disclose. On 

November 27, 2016, undersigned filed a Motion to Compel because the government failed miserably 

to comply with their initial discovery requirements. On December 9, 2016, Ms. Magbanua was set 



for hearing on the Motion to Compel and Arthur Hearing. Moments before the government dumped 

what was weighed to be 12 pounds of discovery on undersigned.  

Near the end of 2016 undersigned began coordinating depositions. The amount of witnesses 

on this case is abnormally large. The amount of depositions taken in 2017 was capped because of the 

government’s availability, not undersigned. Had the government been available more than a handful 

of days on the year more depositions would have been conducted. It is important to note that a vast 

majority of the depositions required travel for undersigned, both to the jurisdiction of the Court, 

throughout Florida and the country. Throughout 2017, the government continued providing 

discovery, however, it was provided far beyond what the rules require, which is prompt disclosure. 

Unfortunately, Ms. Kawass was diagnosed with cancer in 2018, which impacted the taking of 

depositions. The Court believes that Mr. DeCoste should have been taking depositions during that 

time. It is crucial to understand the amount of data on what the Court has stated is a “massive case.” 

The data is estimated to be eight terabytes, which is a gargantuan amount of data. In 2018 Mr. DeCoste 

spent approximately 1,500 hours reviewing this data. Had that time instead been spent travelling and 

taking depositions the good cause for the recent Motion to Continue would have been that more time 

is needed to review the data.  

Thankfully Ms. Kawass beat cancer. While the chemotherapy drugs were still circulating 

through her body, which was December 2018, undersigned reached out to the government for 

deposition dates in January and February of 2019. Unsurprisingly, they were unavailable. They did, 

however, provide days in March, but only a few of them. In an email to the government on December 

27, 2018, undersigned stressed the need for more dates and stated: 

 “we are very much trying to avoid a continuance in June.” 



The government did very little in response and their availability remained insufficient to conduct the 

amount of outstanding depositions. It cannot be stressed enough that when the date was set Ms. 

Kawass was still within the chemotherapy round. It was impossible to know the time it would take 

for her to be physically and mentally able to try a case of this magnitude. Moreover, upon setting the 

current trial date undersigned received assurances from the government that they would make time 

for the taking of all outstanding depositions. 

Lastly, and this is most important, discovery remains outstanding. The Court in its order states that 

the government has “provided an extensive amount of discovery.” There is, however, no gradient on 

discovery. They have either provided all of it or they have not. As of the efiling of this motion items 

remain outstanding and are the subject of a separate motion to compel. The ability of undersigned and 

years admitted to the bar mean nothing in light of these violations by the government.  

The sanction requested by undersigned are the least extreme, a short reset. In Smith v. State, 

525 So. 2d 477, 480 (Fla. 1st DCA 1988) the court stated that “[a] denial of a motion for 

continuance will be reversed when the record demonstrates ... that adequate preparation of a 

defense was placed at risk by virtue of the denial.” Here, the government’s inability to follow the 

rules of discovery, especially to key pieces of evidence like statements by coconspirators and Ms. 

Magbanua during the alleged conspiracy, their availability in comparison to the time needed for 

effective depositions and the other outstanding and important discovery there is no question that 

undersigned is not adequately prepared for trial at this time. Adequate time to prepare a defense is 

inherent in the right to counsel and is founded on due process principles. Brown v. State, 426 So. 

2d 76, 80 (Fla. 1st DCA 1983). 

WHEREFORE, the Defendant, Katherine D. Magbanua, respectfully requests that this 

Honorable Court grant a joint continuance. 



THIS IS TO CERTIFY that the above and foregoing Motion for Reconsideration and 

Renewed Motion for Continuance is made in good faith and for the reasons herein alleged. 

        
Respectfully submitted, 

 
       By: /s/ Christopher M. DeCoste 
       Christopher M. DeCoste 
       Law Office of Christopher DeCoste, P.A. 
       Florida Bar #: 15969 

40 NW 3rd St PH 1 
       Miami, FL 33128 
       Telephone: (305) 395-5775 
       Fax: (305) 395-5785 
 

/s/ Tara N. Kawass 
       Tara N. Kawass 
       Law Office of Kawass, P.A. 
       Florida Bar #: 54494 

780 Tamiami Canal Rd 
Miami, FL 33144 

       Telephone: (305) 521-0490 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



CERTIFICATE OF SERVICE 
   

I HEREBY CERTIFY that a true and exact copy of the foregoing was electronically filed, 

and consequently electronically delivered to opposing counsel, on this 19th day of May 2019. 

 
       /s/ Christopher M. DeCoste 
       Christopher M. DeCoste 
       Law Office of Christopher DeCoste, P.A. 
 

/s/ Tara N. Kawass 
       Tara N. Kawass 
       Law Office of Kawass, P.A. 
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STATE OF FLORIDA,

Plaintiff,

vs.

KATHERINE MAGBANUA,

Defendant.
/

IN THE CIRCUIT COURT OF THE
SECOND JUDICIAL CIRCUIT IN
AND FOR LEON COUNTY, FLORIDA

CASE NO.: 2016 CF 3036 A

SPNNO.: 247204

ORDER DENYING DEFENDANT'S (MAGBANUA) MOTION
FOR CONTINUANCE

This matter coming on to be heard upon the Defendant's Motion For

Continuance, filed on May 7, 2019, and the Court being frilly advised in the

premises, it is hereby:

ORDERED AND ADJUDGED that the motion be denied. It may be helpful

to outline some of the significant dates in this case:

October 1, 2016 - defendant was arrested;

October 14, 2016 - Notice Of Appearance by Tara Kawass and

Christopher DeCoste;

November 29, 2016 - defendant was indicted;

February 27, 2017 - first trial date in this case (continued at defense request

on February 6, 2017);

January 22, 2018 - second trial date (continued at defense request on January

3,2018);
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and

October 18, 2018 - third trial date (continued at defense request on September

1 8,201 8);

November 18, 2018 - current trial date was set by agreement of the parties;

June 3, 2019 - current trial date.

In denying this motion, the Court has considered the factors listed in Brown

v. State, 942 So.2d 12 (Fla. 1t DCA 2006); McKay v. State, 504 So.2d 1280 (Fla.
1St DCA 1986). The current trial date is the fourth time this matter has been set for

trial. As of June 3, 2019, the case will be slightly over 2 years and 8 months old.

Therefore, there has been a long time for preparation. The Court does not minimize

Ms. Kawass' health problems, but even during that time, Mr. DeCoste was still

actively involved in this case. Assessing prejudice in advance is difficult, but the

Court is confident the attorneys will ably represent Ms. Magbanua. The same

attorneys have been involved for the entire history of this case, so they are

responsible for shortening preparation time. It is a complex case. The State has

provided an extensive amount of discovery. Ms. Kawass and Mr. DeCoste have

shown themselves to be exceptionally able attorneys. Ms. Kawass has been a

member of the Florida Bar since July 2008, and Mr. DeCoste has been a member of

the Florida Bar since September 2005. They both have been involved since the

inception of this case.



Based on the above, the Court exercises its discretion and denies the Defense

Motion To Continue.

DONE and ORDERED this LI. day of May, 2019, in Tallahassee, Leon

County, Florida.

INSON
Crcuit Judge

Copies:
Georgia Cappleman, Assistant State Attorney
Christopher M. DeCoste, Law Office of Christopher DeCoste, P.A., and Tara N. Kawass, Law
Office of Kawass, P.A., Defense Counsel (Katherine Magbanua)
John F. Lauro, Esq., and Michael Califano, Esq.,Counsel For Wendi Adelson
Saam Zangeneh, Esq., Defense Counsel (Sigfredo Garcia)
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STATE OF FLORIDA,

Plaintiff,

vs.

SIGFREDO GARCIA, and
KATHERINE MAGBANUA,

Defendants.
/

IN THE CIRCUIT COURT OF THE
SECOND JUDICIAL CIRCUIT IN
AND FOR LEON COUNTY, FLORIDA

CASENO.: 2016 CF 1581 A
2016 CF 3036 A

ORDER DENYING DEFENDANT'S (MAGBANUA) MOTION
FOR RECONSIDERATION AND RENEWED MOTION TO CONTINUE

This matter coming on to be heard upon the Defendant's Motion For

Reconsideration And Renewed Motion To Continue, dated May 19, 2019, and the

Court being ftiiiy advised in the premises, it is hereby:

ORDERED AND ADJUDGED that ihe motion be denied.

DONE and ORDERED this2 day of May, 2019, in Tallahassee, Leon

County, Florida.

JAMES C. HANKINSON
Circuit Judge

Copies:
Georgia Cappleman, Assistant State Attorney
Christopher M. DeCoste, Law Office of Christopher DeCoste, P.A., and Tara N. Kawass, Law
Office of Kawass, P.A., Defense Counsel (Katherine Magbanua)
Saam Zangeneh, Esq., Defense Counsel (Sigfredo Garcia)
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