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PRELIMINARY STATEMENT 

Petitioner, Katherine Magbanua, is charged with first-degree premeditated 

murder, conspiracy to commit murder and solicitation to commit murder. [App. 1; 

App. 2].  The litigation giving rise to the instant appeal centers around Ms. 

Magbanua’s efforts to enforce her pretrial discovery rights which have been 

improperly thwarted by the actions of the Circuit Court, resulting in irreparable 

harm to Ms. Magbanua throughout the remainder of the proceedings below.  

Pursuant to Rules 9.030(b)(2)(A) and 9.100 of the Florida Rules of Appellate 

Procedure, Ms. Magbanua hereby petitions this Honorable Court for a Writ of 

Certiorari to review the non-final order of the Circuit Court granting a non-party’s 

motion for protective order which denies Ms. Magbanua the right to depose a 

material witness. 

BASIS FOR INVOKING JURISDICTION 

 This Honorable Court has jurisdiction to issue writs of common law 

certiorari pursuant to Article V, section 4(b)(3) of the Florida Constitution and 

Rules 9.030(b)(2)(A) and 9.100 of the Florida Rules of Appellate Procedure.  

Pretrial discovery orders may be reviewed by common law certiorari when it is 

shown that the trial court's “order does not conform to the essential requirements of 

the law and may cause material injury through subsequent proceedings for which 

the remedy by appeal will be inadequate.” Esman v. Board of Regents of State of 
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Florida, 425 So. 2d 156, 157 (Fla. 1st DCA 1983) (citing  West Volusia Hospital 

Authority v. Williams, 308 So. 2d 634 (Fla. 1st DCA 1975)); see also Beekie v. 

Morgan, 751 So. 2d 694, 698 (Fla. 5th DCA 2000) (“[t]he failure to permit a 

deposition, or allow a party to answer questions during a deposition, has been held 

to be subject to certiorari relief”); Bush v. Schiavo, 866 So. 2d 136, 138 (Fla. 2d 

DCA 2004) (granting certiorari relief where the trial court entered a protective 

order without making proper determinations, and noting that the error would not be 

remediable on appeal “because there is no practical way of determining after 

judgment how the denial of the right to depose alleged material witness would 

have affected the outcome”); Young, Stern & Tannenbaum, P.A. v. Smith, 416 So. 

2d 4, 5 (Fla. 3d DCA 1981) (granting certiorari relief where the trial court’s overly 

broad order precluded the taking on any deposition of the defendant’s attorney on 

the basis of attorney-client privilege.”). 

STATEMENT OF THE CASE AND FACTS 

1. Ms. Magbanua has been charged with first-degree murder, conspiracy to 

commit murder and solicitation to commit murder for the unlawful killing of 

Dan Markel.1  She is facing a mandatory life sentence. 

                                                 
1 Ms. Magbanua was originally charged with second-degree murder on October 21, 

2016.  She was thereafter charged by Indictment with first-degree murder on 

November 29, 2016, under case number 2016CF3036.  [App. 1].  On February 7, 

2018, the State filed an Amended Information charging Ms. Magbanua with 

conspiracy to commit murder and solicitation to commit murder under case 
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2. Dan Markel was the ex-husband of Wendi J. Adelson (“Adelson”), both of 

whom were in the midst of contentious child custody proceedings following 

their divorce at the time of Markel’s death.  According to the theory of 

prosecution, Ms. Magbanua was the alleged conduit between the 

perpetrators of the shooting (Sigfredo Garcia and Luis Rivera) and the 

Adelson family, who were unhappy with the way in which the child custody 

proceedings were transpiring. [See App. 9 at 2-3].   

3. On November 7, 2016, the State filed its “Answer to Demand for 

Discovery,” which included the State’s witness list. [App. 4].  Adelson is 

listed as a “Category A” witness who has given a statement in relation to the 

State’s investigation. [App. 4 at 2]. 

4. In response to a defense subpoena that was served upon Adelson on April 

19, 2019 [App. 5, Ex. 1], counsel for Adelson filed a Motion for Protective 

Order (“Adelson Motion”) on May 1, 2019, stating the following: 

For a variety of reasons – including the baseless efforts of 

certain witnesses to unfairly incriminate her – Adelson’s 

counsel has advised Adelson to assert her rights under the Fifth 

Amendment to the United States Constitution and Article I, 

Section 9 of the Florida Constitution (hereafter, “constitutional 

rights”) in response to any substantive questions posed during a 

defense-compelled deposition in this matter. 

. . . .  

 
                                                                                                                                                             

number 2018CF497. [App. 2].  Both cases were subsequently consolidated under 

case number 2016CF3036. [App. 3]. 
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. . . . Here, good cause exists to quash the Subpoena and 

prohibit the requested deposition. 

Because Magbanua’s proposed deposition would unnecessarily 

inconvenience, embarrass, and harass Adelson, she respectfully 

requests that this Court quash the Subpoena.  There is simply 

no reason to compel Adelson to sit for hours of questions 

concerning this matter, when her counsel has already stated that 

she will assert her constitutional rights absent a State-issued 

subpoena. 

. . . .  

Because Adelson has indicated that she will not testify without 

a State-issued subpoena, the proposed deposition will only 

serve to harass, embarrass, and unnecessarily inconvenience 

Adelson. There is simply no reason to compel Adelson to sit for 

hours of questions concerning this matter, when her counsel has 

already stated that she will assert her constitutional rights absent 

a State-issued subpoena.  

 

 [App. 5 at 2-3]. 

 

5. The Adelson Motion also makes it abundantly clear that, regardless of her 

non-appearance for deposition, Adelson fully intends to cooperate and 

testify at trial pursuant to the immunity afforded to her under a State-issued 

subpoena. [App. 5 at 2, 3, 4]. 

6. Counsel for Ms. Magbanua filed a Response to the Adelson Motion in 

conjunction with a Motion to Compel and/or Motion to Exclude 

(“Response’). [App. 6].  

7. The Response contends the following: 
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a. Adelson’s blanket assertion of her Fifth Amendment privilege, absent 

more, is insufficient as a matter of law to invoke the privilege [App. 6 

at 2];  

b. Adelson is without legal authority to anticipatorily and 

comprehensively assert her Fifth Amendment privilege [App. 6 at 4]; 

c. The Adelson Motion is overbroad and premature [App. 6 at 3]; 

d. Pursuant to Florida law, the proper procedure entails Adelson 

attending the deposition, asserting her privilege on a question-by-

question basis, and then having the trial court determine whether the 

answers may tend to incriminate [App. 6 at 3-4]; and  

e. Adelson cannot be permitted to assert her Fifth Amendment privilege 

during deposition yet be allowed to testify at trial. [App. 6 at 5-6]. 

8. On May 9, 2019, the lower court issued a written order granting the Adelson 

Motion and made the following findings: 

It is undisputed that upon being called to testify at deposition, 

the witness, Wendi J. Adelson, upon advice of counsel, will 

assert her right to remain silent pursuant to the Fifth 

Amendment, United States Constitution. The defendant's 

assertion  that  the witness should appear and have to claim her 

Fifth Amendment Rights as to each question would serve no 

useful purpose. The assertion of one's constitutional  rights is 

not admissible at trial and would not be relevant for any 

purpose. There can be no doubt that the witness, Ms. Adelson, 

does have a legal basis to assert her rights to remain silent as to 

the circumstances of her ex-husband's death. 
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 [App. 7]. 

 

9. The trial court also issued a written order denying Ms. Magbanua’s Motion 

to Compel [App. 8] and denying the Motion to exclude “without prejudice to 

reassert at time the witness testimony is presented at trial.” [Id.]. 

10. Trial is currently set for June 3, 2019. 

11. Following the issuance of the trial court’s written orders dated May 9, 2019, 

this Petition follows. 

NATURE OF RELIEF SOUGHT 

 Petitioner requests that this Honorable Court grant the instant petition and 

issue a writ of certiorari quashing the order granting non-party Adelson’s Motion 

for Protective, as the order constitutes a departure from the essential requirements 

of law causing irreparable material injury to Petitioner. 

ARGUMENT 

A. JURISDICTION IS SATISFIED HEREIN WHERE THE TRIAL 

COURT’S ORDER RESULTS IN IRREPARABLE HARM TO 

PETITIONER. 

 

A writ of certiorari is an extraordinary remedy, Baldwin v. Shands Teaching 

Hosp. & Clinics, Inc., 45 So. 3d 118, 122 (Fla. 1st DCA 2010), the entitlement to 

which can only be obtained from a non-final, pretrial order when the Petitioner 

satisfies its preliminary obligation of establishing irreparable harm. Hurley v. State, 

112 So. 3d 114, 115 (Fla. 1st DCA 2013) (“[a] court to which a request for 
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certiorari review is directed must first determine whether the petitioner has shown 

an irreparable harm before determining whether there was a departure from the 

essential requirements of law.”) (internal citations and quotation marks omitted); 

see also Nussbaumer v. State, 882 So. 2d 1067, 1072 (Fla. 2d DCA 2004) (“[t]o 

determine whether a reviewing court has jurisdiction, the court must first decide 

whether the petitioner has demonstrated that the order complained of creates 

irreparable harm.”).  This jurisdictional threshold requires a determination that the 

order at issue not only “cause[s] material injury that will remain through the rest of 

the proceedings,” Baldwin, 45 So. 3d at 122, but also that the injury is one that 

“cannot be corrected on appeal from final judgment.” Id.; Reynolds v. State, 963 

So. 2d 908, 910 (Fla. 2d DCA 2007) (noting that prongs two and three of the 

certiorari test, i.e., material injury that cannot be corrected on post-judgment 

appeal, are jurisdictional.). 

Ms. Magbanua readily acknowledges that “orders having the effect of 

denying discovery are almost invariably not reviewable by certiorari because of the 

absence of irreparable harm.” Boyd v. Pheo, Inc., 664 So. 2d 294, 295 (Fla. 1st 

DCA 1995); Acevedo v. Doctors Hosp. Inc., 68 So. 3d 949, 951 (Fla. 3d DCA 

2011) (“Certiorari is rarely granted where the lower court denies discovery of 

certain information because the harm can generally be rectified on appeal.”); 

Beekie v. Morgan, 751 So. 2d 694, 698 (Fla. 5th DCA 2000) (“[o]rdinarily, trial 
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court orders refusing to compel discovery are not reviewed by certiorari because it 

is believed any harm caused by the denial can be adequately remedied on appeal 

from the final order.”).   

Even in light of this general rule, certiorari relief should be analyzed on a 

case-by-case basis, Carroll Contracting, Inc. v. Edwards, 528 So. 2d 951, 952 (Fla. 

5th DCA 1988), because there does exist the “rare denial-of-discovery cases in 

which certiorari is warranted.” Beekie, 751 So. 2d at 698.  The order at issue sub 

judice – granting a motion for protective order precluding Ms. Magbanua’s counsel 

from taking the deposition of a material witness absent a proper showing of good 

cause – constitutes such a circumstance. See, e.g., Towers v. City of Longwood, 

960 So. 2d 845, 848 (Fla. 5th DCA 2007) (“[u]nder some circumstances, however, 

this Court has granted certiorari relief directed to a trial court's improvident grant 

of a protective order.”); see also Bush v. Schiavo, 866 So. 2d 136, 138 (Fla. 2d 

DCA 2004) (granting certiorari relief and noting that “Florida courts have 

disapproved the entry of protective orders prohibiting the taking of depositions 

generally . . . .”); Beekie, 751 So. 2d at 698 (“[t]he failure to permit a deposition, or 

allow a party to answer questions during a deposition, has been held to be subject 

to certiorari relief.”).  
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a. Material injury 

 

The material injury suffered by Ms. Magbanua at the hand of the trial court’s 

order is evident.  The order blanketly bars the defense from taking the deposition 

of the decedent’s ex-wife, who is specifically listed as a “Category A” witness; 

who gave a recorded statement to the police at the start of their investigation; and 

whose tumultuous relationship with the decedent allegedly formed the basis for her 

family members’ motive to conspire to kill the decedent.2   

Adelson is a material witness with unique knowledge of her relationship 

with the decedent and the resulting effect of her divorce and child custody 

proceedings on her family members. See, e.g., Akhnoukh v. Benvenuto, 219 So. 3d 

96, 99 (Fla. 2d DCA 2017) (“[a] material witness is one who possesses information 

going to some fact affecting the merits of the cause and about which no other 

witness might testify”).  Her testimony literally goes to the heart of the case.  

Should all of her proposed responses in deposition not be afforded protection under 

the Fifth Amendment, which Ms. Magbanua steadfastly maintains is the case,3 then 

                                                 
2 According to Ms. Magbanua’s Arrest Warrant [App. 9 at 2-3], the State’s theory 

of the case is that Adelson’s family members – namely her brother, Charlie 

Adelson, and potentially her parents, Donna and Charlie Adelson – were 

displeased with the way in which Adelson’s child custody proceedings were 

transpiring, particularly in terms of the relocation of Wendi and the decedent’s 

children to South Florida.  
3 As reflected in the Arrest Warrant [App. 9 at 2-3], Adelson’s statements to the 

authorities do not appear to incriminate herself, but rather furnishes a link in the 
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Ms. Magbanua is being deprived of essential discovery rights that will inevitably 

impair her ability to properly prepare her defense, including but not limited to 

exploring “areas of previous unknown relevant inquiry,” Beekie, 751 So. 2d at 697; 

see, e.g., Brooks v. Owens, 97 So.2d 693, 698 (Fla. 1957) (recognizing that “the 

ultimate goal [of discovery] is to ascertain facts which may be used for proof or 

defense of an action . . . and that the purpose of discovery rules was to take the 

surprise out of trials so that all relevant facts pertaining to the action may be 

ascertained in advance of trial.”), thus effectively resulting in material injury to the 

remainder of the proceedings.4 See, e.g., Solonina v. Artglass Int’l, LLC, 256 So. 

                                                                                                                                                             

chain of evidence against others. Such testimony is not protected by the Fifth 

Amendment. See United States v. Mandujano, 425 U.S. 564, 581, 96 S.Ct. 1768,  

1778, 48 L.Ed.2d 212 (1976) (noting that the Fifth Amendment privilege cannot 

“be asserted by a witness to protect others from possible criminal prosecution.”); 

Woodsmall v. State, 334 so. 2d 320, 322 (Fla. 1st DCA 1976) (“Privilege was not 

intended to permit a person to plead that a third person might be incriminated by 

his testimony.”);   
4 In support thereof, Ms. Magbanua relies upon the irreplaceable significance of 

depositions as noted by the Beekie court: 

[D]epositions are considered essential by most trial attorneys. One 

proceeds to cross-examine a party at trial at one's own peril, without a 

prior oral deposition. 

. . . .  

[Depositions] permit a wider expanse of questions and cross-

examination on a broad range of issues, and provide a good test for 

witnesses and potential theories that might be used at trial. They are 

used by attorneys to assess the character and personality of a witness, 

to learn what his or her answers will be at trial, and to explore areas of 

previously unknown relevant inquiry which are follow-ups from the 

witness' answers. They also enable an attorney to estimate how the 



 
 

11 

 

3d 971, 974 (Fla. 3d DCA 2018) (finding material injury in part due to counsel’s 

inability to depose material witnesses and noting that counsel would not be able to 

properly prepare for his case without being able to conduct meaningful discovery).   

The material injury does not end there.  By granting the Adelson Motion, the 

trial court implicitly affirmed Adelson’s position that she can legally refuse to 

respond to questioning during a defense deposition by asserting her Fifth 

Amendment privilege, yet avail herself of statutory immunity by testifying at trial 

in response to the State’s questioning.  The trial court’s order on Ms. Magbanua’s 

motion to exclude supports this harrowing implication: “the Motion To Exclude 

[is] denied without prejudice to reassert at time the witness testimony is presented 

at trial.” [App. 8].5   

The injury flowing from such a position is undeniable.  Ms. Magbanua will 

be forced to proceed to trial with no prior knowledge of a material witness’ 

testimony or preparation thereof, while at the same time giving the State the 

opportunity to elicit testimony from the witness in a prepared and convenient 
                                                                                                                                                             

jury will perceive the witness, how prepared a witness is to explain 

matters, and the extent of his knowledge. 

Beekie, 751 So. 2d at 697. 
5 The trial court’s denial of the motion to exclude is not a subject to the instant 

appeal, as Ms. Magbanua concedes that appellate review of the order would be 

premature.  As discussed infra at 15-17, and as reflected in the “Request for 

Relief” in the Response, there were procedural steps that should have been 

employed by the trial court before a motion to exclude could be entertained. [App. 

6].  The order, however, gives context to the implication stemming from granting 

the Adelson Motion. 
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manner.  Such a notion necessarily unbalances the scale of fairness at trial. See, 

e.g., Beekie, 751 So. 2d at 697 (“[t]o permit one side in a lawsuit to exercise the 

oral deposition privilege, but to deny it to the opposing side, where no abuse of 

discovery has occurred, unbalances the scale of fairness at trial, and constitutes 

irreparable harm.).  

b. Injury is one that cannot be corrected on appeal from final 

judgment 

 

Florida law has consistently recognized that the type of material injury 

complained of herein is one that cannot be remedied on appeal as “there is no 

practical way to determine after judgment how the requested discovery would have 

affected the outcome of the proceedings.” Solonina, 256 So. 3d at 974; Dees v. 

Kidney Group, LLC, 16 So. 3d 277, 279 (Fla. 2d DCA 2009) (granting certiorari 

relief from an order granting a protective order concerning three non-party 

witnesses as irreparable harm was proven because “it would be impossible to 

determine whether or how this discovery prohibition affected the outcome”) (citing 

Bush, 866 So. 2d at 140); Akhnoukh, 219 So. 3d at 98 (“[i]n circumstances 

involving the denial of the right to take testimony of an alleged material witness, it 

has been recognized that such a denial cannot be remedied on appeal since ‘there 

would be no practical way to determine after judgment what the testimony would 

be or how it would affect the result.’”) (quoting Nucci v. Simmons, 20 So. 3d 388, 

390 (Fla. 2d DCA 2009)); Beekie, 751 So. 2d at 698 (noting that the error in 
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denying the ability to depose a witness is not remediable on appeal since there is 

no practical way to determine, after judgment, what the testimony and cross-

examination testimony at trial would have been had the witness been deposed in 

advance of trial, and how denial of that opportunity affected the outcome of the 

trial.).   

It is precisely the situation at bar that this Honorable Court has 

acknowledged warrants certiorari jurisdiction. See, e.g., Adventure Marine & 

Outdoor, Inc. v. Brennan, 807 So. 2d 780 (Fla. 1st DCA 2002) (denying certiorari 

relief by noting that the case was neither one “where the trial court has prevented a 

litigant from deposing the other party or a material witness,” nor did “the discovery 

sought go to the heart of the case or a basic element of the cause of action for 

which there is no adequate substitute”).  Accordingly, this court has jurisdiction to 

determine whether the order departs from the essential requirements of law. 

B. THE TRIAL COURT’S ORDERS DEPARTED FROM THE 

ESSENTIAL REQUIREMENTS OF LAW, THUS WARRANTING 

CERTIORARI RELIEF. 

 

Trial courts possess broad discretion in overseeing the discovery process. 

See Scott v. Nelson, 697 So. 2d 1300, 1301-02 (Fla. 1st DCA 1997) (citing Rojas v. 

Ryder Truck Rental, Inc., 641 So.2d 855, 857 (Fla.1994)).  Akin to Florida Rule of 
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Civil Procedure 1.280(c),6 Florida Rule of Criminal Procedure 3.220(l)(1) bestows 

authority upon the trial court to issue a protective order “upon a showing of good 

cause.”  Here, Adelson’s Motion was premised on a preemptive, bald assertion of 

her Fifth Amendment privilege at a defense deposition.   

It is axiomatic that not every question asked in a deposition will implicate 

the Fifth Amendment privilege. Doolittle v. Schumer, 152 So. 3d 779, 781 n.5 (Fla. 

5th DCA 2014).  It thus follows that “[i]nstead of asserting a blanket privilege, the 

deponent is required to make a specific objection to a particular question and, at 

that time, assert his [F]ifth [A]mendment privilege.” Commitment of Smith v. State, 

827 So. 2d 1026, 1029 (Fla. 2d DCA 2002) (internal quotation marks omitted).  As 

noted in Ms. Magbanua’s Response [App. 3-4], this Court forthrightly recognized 

in Patchett v. Commission on Ethics, 626 So. 2d 319 (Fla. 1st DCA 1993), that in 

the face of a claim of Fifth Amendment privilege in support of a motion for 

protective order to preclude the taking of a deposition, the deponent “should appear 

for [the] deposition and refuse to answer any questions that he believes to be 

protected, asserting his privilege.” Id. at 320.  This Court further recognized that 

there exists “no legal authority warranting the blanket, comprehensive, anticipatory 

protection” of the constitutional privilege against self-incrimination. Id.   

                                                 
6 See Bush, 866 So. 2d at 138 (“Pursuant to Florida Rule of Civil Procedure 

1.280(c), a trial court may, upon a showing of good cause, issue a protective order 

‘to protect a party or person from annoyance, embarrassment, oppression, or undue 

burden or expense’ as justice may require.”)  
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In fact, pursuant to the Third District’s opinion in Eller Media Co. v. 

Serrano, 761 So. 2d 464 (Fla. 3d DCA 2000), Adelson has not even formally 

invoked the privilege as yet. Id. at 466 (finding that the deponent had not formally 

invoked the privilege where deponent merely conceded through counsel that he 

would invoke his Fifth Amendment privilege as to most discovery questions).  To 

properly do so, Adelson is required to appear for the defense deposition and 

specifically invoke her Fifth Amendment privilege against self-incrimination to the 

questions she believes may lead to incriminating evidence. See Dolittle, 152 So. 3d 

at 781 n. 5 (“if Respondent believes a question may lead to incriminating 

evidence, she can make a specific objection to the question [and] assert her Fifth 

Amendment privilege . . .”); Fischer v. E.F. Hutton & Co., Inc., 463 So. 2d 289, 

291 (Fla. 2d DCA 1984) (“Petitioner is required to make a specific objection to a 

particular question and, at that time, assert his fifth amendment privilege.”).  

The witness is not the one to make a determination as to whether an answer 

falls under the purview of the Fifth Amendment; that duty falls squarely upon the 

trial court. See Belniak v. McWilliams, 44 So. 3d 1282, 1284 (Fla. 2d DCA 2010).  

Once the privilege is invoked during the deposition – which appears to be an 

absolute certainty based upon the assertions in the Adelson Motion – the trial court 

is tasked with determining “the propriety and good faith of the invocation.” 

Serrano, 761 So. 2d at 466.  This entails determining “whether the responses to the 
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questions posed will potentially implicate the party asserting the privilege,” id. and 

“whether it is reasonably possible that the answers could evoke a response forming 

a link in the chain of evidence which might lead to criminal prosecution.” Id. 

(internal citation and quotation marks omitted); see also Dolittle, 152 So. 3d at 781 

n. 5 (same); Fischer, 463 So. 2d at 291 (following timely and specific Fifth 

Amendment objections to particular questions, “the trial court should determine 

whether the answer could lead to criminal conviction . . . .”).  The trial court would 

be required to rule on each individual question to which Adelson invoked her Fifth 

Amendment privilege and “order which questions [she] must answer and which 

questions, if any, are protected by the Fifth Amendment.” DeLeo v. Wachovia 

Bank, N.A., 946 So. 2d 626, 629 (Fla. 2d DCA 2007). 

The omission of these procedural steps left a finding of “good cause” devoid 

of any support.  The trial court’s findings that: (1) there can be no doubt that the 

witness, Ms. Adelson, does have a legal basis to assert her rights to remain silent as 

to the circumstances of her ex-husband's death; and (2) there would be “no useful 

purpose” to having Adelson appear at the deposition and assert her Fifth 

Amendment rights [App. 7], are not only prematurely conclusive in nature, but also 

legally unsound in the absence of applying the necessary legal standards cited 

herein.  Accordingly, the trial court’s overbroad protective order foreclosing the 

taking of any deposition of Adelson based upon an anticipatory invocation of her 
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Fifth Amendment privilege departed from the essential requirements of law. See 

Hitchcock v. Proudfoot Consulting Co., 19 So. 3d 1183 (Fla. 4th DCA 2009) 

(holding that the trial court’s entry of a broad, sweeping order in the absence of 

applying a question-by-question review of a Fifth Amendment privilege claim 

constituted a departure from the essential requirements of law); Dees, 16 So. 3d at 

279 (finding that the “departure from the essential requirements of law” standard is 

met by showing that the circuit court failed to apply the correct law).  To hold 

otherwise would necessarily allow for any witness to avoid appearing for a 

deposition by simply asserting that he or she will invoke their Fifth Amendment 

privilege.   

Furthermore, the implication arising from the trial court’s ruling that 

Adelson is shielded from appearing for deposition yet still permitted to testify at 

trial is, in and of itself, a departure from the essential requirements of law. See 

Apfel v. State, 429 So. 2d 85, 86 (Fla. 5th DCA 1983) (“[w]here the court and the 

prosecution are aware that a witness will invoke the privilege, it is improper for the 

court to permit the jury to hear the witness invoke his privilege”); August v. State, 

187 So. 2d 389, 390 (Fla. 3d DCA 1966) (holding that the State cannot call a 

witness if it knows that witness will avail himself of the protections against self-

incrimination). 



Because the trial court departed from the essential requirements of law in

failing to apply the correct procedural analysis to determine whether Adelson was

entitled to a protective order precluding her deposition based upon a blanket

assertion of her Fifth Amendment privilege, as well essentially allowing Adelson

to testify at trial without having to appear for a deposition, thus causing material

injury to Ms. Magbanua throughout the remainder of the proceedings below for

which there is no adequate remedy on appeal, Ms. Magbanua is entitled to the

issuance of a writ of certiorari.

CONCLUSION

Based on the foregoing discussion and authorities cited herein, Ms.

Magbanua respectfully requests that the instant petition be granted, and that this

Honorable Court issue a writ of certiorari quashing the trial court's May 9, 2019

order granting non-party Adelson's motion for protective order.

Respectfully Submitted,

s.' Kristen Kawass
KRISTEN A. KAWASS, ESQ.

Florida Bar. No. 84383
Law Offices of Kawass P.A.

780 Tamiami Canal Road
Miami, Florida 33144

Phone: 305-521-0490 x701
Email: Kristen @kawasslaw.com
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Because the trial court departed from the essential requirements of law in 

failing to apply the correct procedural analysis to determine whether Adelson was 

entitled to a protective order precluding her deposition based upon a blanket 

assertion of her Fifth Amendment privilege, as well essentially allowing Adelson 

to testify at trial without having to appear for a deposition, thus causing material 

injury to Ms. Magbanua throughout the remainder of the proceedings below for 

which there is no adequate remedy on appeal, Ms. Magbanua is entitled to the 

issuance of a writ of certiorari. 

CONCLUSION 

Based on the foregoing discussion and authorities cited herein, Ms. 

Magbanua respectfully requests that the instant petition be granted, and that this 

Honorable Court issue a writ of certiorari quashing the trial court’s May 9, 2019 

order granting non-party Adelson’s motion for protective order. 

Respectfully Submitted, 

 

____________________________ 

KRISTEN A. KAWASS, ESQ. 

Florida Bar. No. 84383 

Law Offices of Kawass P.A. 

780 Tamiami Canal Road 

Miami, Florida 33144 

Phone: 305-521-0490 x701 

Email: Kristen@kawasslaw.com 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via 

the Florida E-Filing Portal to the Office of the State Attorney for the Second 

Judicial Circuit, Georgia Cappleman, Assistant State Attorney, at 

CapplemanG@leoncountyfl.gov; Office of the Attorney General, 

crimapptlh@myfloridalegal.com; Counsel for non-party Wendi Adelson, John F. 

Lauro, jlauro@laurolawfirm.com; and via email to the Honorable James C. 

Hankinson, hankinsonj@leoncountyfl.gov, on May 21, 2019. 

By: 

 

_________________________ 

Kristen Kawass, Esq. 

 

 

CERTIFICATE OF COMPLIANCE 

I HEREBY CERTIFY that this Petition complies with the form requirements of 

Rule 1.100(1) of the Florida Rules of Appellate Procedure. The Response is 

written in Times New Roman, 14-point font.  

By: 

 

_________________________ 

Kristen Kawass, Esq. 
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