
IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT OF FLORIDA

KATHERINE MAGBANUA,

Petitioner,
v.

STATE OF FLORIDA,

Respondent.

CASE NO.  1D19-1875

RESPONSE TO PETITION FOR WRIT OF CERTIORARI

Pursuant to Florida Rule of Appellate Procedure 9.100(c), 

Respondent, the State of Florida (hereinafter State), respond to the

Petition for Writ of Certiorari asking this Court to review the

circuit court’s order, and states the following:

BASIS FOR INVOKING JURISDICTION

Article V section 4(b) of the Florida Constitution provides that the

district courts of appeal have jurisdiction to issue writs of

certiorari.  See also Fla.R.App.P 9.030(b)(2)(A).  The order to be

reviewed in the present case was rendered May 9, 2019. This petition

is timely under Rule 9.100(c)(1).

STANDARD OF REVIEW

“Certiorari is an extraordinary remedy that is available in the

absence of a right to an appeal when a lower tribunal has acted in

excess of its jurisdiction or otherwise departed from the essential

requirements of law.”  J. Padovano, FLORIDA APPELLATE PRACTICE, §

30.5, p. 771 (2015 ed.).  The Florida Supreme Court discussed

certiorari review and stated that “we clarified and narrowed the scope

of common law certiorari jurisdiction by noting that ‘[a] decision
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made according to the form of the law and the rules prescribed for

rendering it, although it may be erroneous in its conclusion as

applied to the facts, is not an illegal or irregular act or proceeding

remedial by certiorari.’ Instead, we held that the proper inquiry

under certiorari review is limited to whether the circuit court

afforded procedural due process and whether it applied the correct

law.”  Ivey v. Allstate Ins. Co., 774 So. 2d 679, 682 (Fla. 2000),

citing In Haines City Community Development v. Heggs, 658 So.2d 523,

525 (Fla.1995).  See Boyles v. Florida Parole and Probation Com’n, 436

So.2d 207 (Fla. 1st DCA 1983  See State ex rel. Boyles v. Florida

Parole & Probation Com., 436 So. 2d 207, 209 (Fla. 1st DCA

1983)(“Certiorari is a common law writ which issues in the discretion

of the court to an inferior tribunal to review its action and

determine whether the inferior tribunal has exceeded its jurisdiction

or has not proceeded in accordance with the essential requirements of

law in cases where no remedy will lie by appeal.”).  A petition for

writ of certiorari must also explain how the legal error will cause

irreparable harm.  State v. Jones, 30 So.3d 619 (Fla. 2d DCA

2010)(“Without the requisite allegation of irreparable harm, this

court has no jurisdiction to grant relief.”).  Lastly, the relief

available on certiorari is limited because “[w]hen an appellate court

reviews an order of a lower tribunal by certiorari, it can only quash

the order, it has no authority to direct the lower court to enter a
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contrary order.” J. Padovano, FLORIDA APPELLATE PRACTICE, § 30.5, p.

782 (2015 ed.).  

The State contends that the Petitioner has not shown the circuit

court’s order below has constitutes a departure from the essential

requirements of law, which caused irreparable harm.

STATEMENT OF THE FACTS

Petitioner,  Sigredo Garcia, and Luis Rivera, were charged with

offenses relating to the first-degree murder of Dan Markel. Wendi

Adelson was Dan Markel’s ex-wife and at the time of his murder there

were issues relating to the custody of Adelson and Markel’s children. 

The theory of prosecution in this case is that some members of the

Adelson family were unhappy with the custody situation of the minor

children and contracted with Garcia and Rivera using Petitioner as the

middleman to murder the victim. Wendi Adelson gave a statement to law

enforcement in which she indicated someone could have killed the

victim, thinking it would benefit her.  She also said that her brother

had joked about hiring a hit man, but she did not think he would have

committed the crime.  The statement has been provided to Petitioner

in discovery.  Ms. Adelson was listed as a witness in the answer to

discovery and her statement was provided to Petitioner in 2016.  (Pet.

App. 4). 

Petitioner served Wendi Adelson with a subpoena for a deposition on

April 19, 2019.  Ms. Adelson filed a motion for protective order

asserting that she intended to assert her Fifth Amendment Right
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against self-incrimination at the deposition.  No hearing was held on

the matter.  The trial court granted the protective order holding that

requiring the witness to appear to claim her Fifth Amendment Right to

each question would serve no useful purpose.  (App. at 7).    

ARGUMENT

Petitioner has failed to show that the trial court departed from the

essential requirements of law and caused irreparable harm. Petitioner

claims that the trial court erred by granting the motion for

protective order without first requiring Ms. Adelson to submit to a

deposition and asserting her Fifth Amendment privilege to each

individual question asked.  

In this case, Ms. Adelson’s ex husband, Dan Markel, was shot and

killed by Sigredo Garcia and Luis Rivera.  The State’s theory is that 

some members of the Adelson family working through Petitioner arranged

for the murder.  The State is intending on calling Ms. Adelson to

testify at trial about the divorce and custody dispute which supplies

the motivation for the murder, and to provide information on the

identity and relationship of some of the parties, along with

identifying documents, phone numbers, and voices.  However, Ms.

Adelson was not an eye witness to the crime.  Moreover, other than her

initial statement to law enforcement, the State has not deposed Ms.

Adelson or taken any other statements from her.  Therefore, if Ms.

Adelson has had conversations with Petitioner or other information

- 4 -



directly connecting Petitioner to the crime, Petitioner would have

more information on that than the State.  

The State does not intend on providing Ms. Adelson with blanket

immunity, but instead, she will only receive immunity for what she

testifies at trial in response to specific questions asked.  Section

914.04, Fla. Stat. governors claims of immunity and provides that:

No person who has been duly served with a subpoena or subpoena
duces tecum shall be excused from attending and testifying or
producing any book, paper, or other document before any court
having felony trial jurisdiction, grand jury, or state attorney
upon investigation, proceeding, or trial for a violation of any
of the criminal statutes of this state upon the ground or for the
reason that the testimony or evidence, documentary or otherwise,
required of the person may tend to convict him or her of a crime
or to subject him or her to a penalty or forfeiture, but no
testimony so given or evidence so produced shall be received
against the person upon any criminal investigation or proceeding.
Such testimony or evidence, however, may be received against the
person upon any criminal investigation or proceeding for perjury
committed while giving such testimony or producing such evidence
or for any perjury subsequently committed.

“[I]mmunity from prosecution is a creature of statute[.]” Fourtanine

v. State, 460 So.2d 553, 554 (1984). “The purpose of creating an

immunity statute in Florida was to aid the state in its prosecution

of crimes.”  Id. The “authority to grant immunity historically lies

with the state and not the court.”  Id. at 554-55. “[A] defendant has

no constitutional right under the fifth amendment to immunize a

witness to secure that witness' compulsory testimony even if that

witness' testimony is both exculpatory and unavailable from any other

source.”  Id. at 555.  
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The State has no intention of issuing a subpoena to Ms. Adelson to

appear for a deposition or investigation.  Neither the defense nor the

court can provide Ms. Adelson immunity.  If Petitioner calls Ms.

Adelson for a deposition, Ms. Adelson will have the right to assert

the Fifth Amendment privilege against self-incrimination.  Petitioner

does not contest this point.  Petitioner instead claims that Ms.

Adelson cannot assert a blanket Fifth Amendment privilege, but

instead, Ms. Adelson must appear at the deposition and assert her

privilege in response to individual questions which are asked. 

Petitioner has cited numerous civil cases, in which the courts have

required as much. 

In Patchett v. Commission on Ethics, 626 So.2d 319 (Fla. 1st DCA

1993), the Ethics Commission had filed a complaint against Patchett

and had given notice of its intent to take his deposition.  Patchett

asserted that prosecutions for the Code of Ethics were penal in nature

and he asserted his privilege against self-incrimination.  This Court

held that the record before it was insufficient to determine whether

or not Patchett had a Fifth Amendment privilege against self-

incrimination because no questions had been asked of him yet.  This

Court suggested that Patchett first appear at the deposition and then

assert his Fifth Amendment privilege.  Id. at 320.  

In Fischer v. Hutton, 463 So.2d 289 (Fla. 2d DCA 1984), Fischer

sought certorari review of an order compelling him to answer questions

in a deposition.  Fischer was deposed by Hutton and only answered his
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name and affirmed that he was the defendant in the law suit.  Fischer

then asserted his Fifth Amendment privilege and refused to answer any

question about the law suit.  Id. at 290.  The Second District agreed

that “a person is exempt from answering questions which may constitute

a link in a chain of evidence leading to his conviction in a criminal

case.”  Id. at 290-291.  However, Petitioner refused to answer any

question about the law suit.  The Second District held that Fischer

was “required to make a specific objection to a particular question

and, at that time, assert his Fifth amendment privilege.”  Id. at 291.

However, each of these cases involve civil law suits in which one

party to the civil suit was seeking to call another party in the civil

suit.   A party to the suit would be a key witness in the case. 

Petitioner has not cited a case in which the defense was seeking to

depose a non-party witness in a criminal case, where the witness was

to provide background information to aid in the understanding of the

case, but was not a key witness to the actual murder.  The case law

is very clear that “[a] ruling constitutes a departure from the

essential requirements of the law when it amounts to ‘a violation of

a clearly established principle of law resulting in a miscarriage of

justice.’”  State, Dep't of Revenue ex rel. Carnley v. Lynch, 53 So.

3d 1154, 1156 (Fla. 1st DCA 2011), citing Yang Enters., Inc. v.

Georgalis, 988 So.2d 1180, 1183 (Fla. 1st DCA 2008).  “The term

‘clearly established law’ refers to ‘recent controlling case law,

rules of court, statutes, and constitutional law.’” Id. citing,
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Allstate Ins. Co. v. Kaklamanos, 843 So.2d 885, 890 (Fla.2003). 

“[Certiorari jurisdiction cannot be used to create new law where the

decision below recognizes the correct general law and applies the

correct law to a new set of facts to which it has not been previously

applied. In such a situation, the law at issue is not a clearly

established principle of law.”  Nader v. Fla. Dep't of Highway Safety

& Motor Vehicles, 87 So.3d 712, 723 (Fla. 2012).  Because Petitioner

has not provided any cases which require a non party witness to first

appear at a deposition in a criminal matter before asserting the Fifth

Amendment privilege, the court’s ruling does not appear to be a

departure from the essential requirements of law. 

Petitioner also cannot show irreparable harm.  Petitioner does 

relies on several other cases which the court has granted certiorari

review.  In Doolittle v. Shumer, 152 So.3d 779 (Fla. 5th DCA 2014),

Doolittle filed a civil suit against Julie Shumer, Frank Shumer and

Kenneth Samuel for an incident in which the Shumer’s dog attacked and

killed Doolittle’s dog.  Criminal charges were also filed again Julie

Shumer alone for actions that arose out of the same incident.  Julie

Shumer filed a motion for abatement and/or a protective order until

the criminal charges were resolved.  The court abated the action

against all defendants.  The Fifth District held that Frank Shumer and

Kenneth Samuel were not facing criminal charges so there was no reason

provided why they could not be deposed.  Id. at 780-781. 

- 8 -



In Beekie v. Morgan, 751 So.2d 694, (Fla 5th DCA 2000), Beekie’s

attorney was set to take Morgan’s deposition, but Morgan refused

because he claimed the fact that it was to be videotaped had not been

properly noticed.  Beekie opted to reschedule the deposition.  Morgan

failed to attend the second deposition because Beekie had already had

his opportunity to depose Morgan.  The Fifth District held that “[i]t

is axiomatic that Beekie will suffer a material injury which will

continue through the trial by being unable to depose Morgan. . . .

This error is not remediable on appeal since there is no practical way

to determine, after judgment, what the testimony and cross-examination

testimony at trial would have been had Morgan been orally deposed in

advance of trial, and how denial of that opportunity affected the

outcome of the trial.”.  Id. at 698.  Lastly, in Akhnoukh v.

Benvenuto, 219 So. 3d 96 (Fla. 2d DCA 2017), Benvenuto filed suit

against Akhnoukh. Akhnoukh moved to depose Benvenuto’s eight-year-old

son, who was in the vehicle, but was not injured.  Benvenuto sought

a protective order which the trial court granted.  The Second District

found that the trial court had departed from the essential

requirements of law because he precluded the party from taking the

deposition of a material witness without requiring the party to show

good cause.  

Therefore, while precluding a party from conducting a deposition of

a material witness may constitute grounds for a writ of certiorari for

which the party could show irreparable harm, the State would assert
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in this particular case, it does not.   In the cases in which the

court has granted certiorari review, the lower court had prevented the

deposition of a party or eye witness.  In this case, although Ms.

Adelson is listed as a material witness, the import of her testimony

appears to be to provide the background and the motivation for the

murder.  She does not appear to be the lynchpin connecting Petitioner

to the crime.  Furthermore, although Petitioner claims the importance

and “irreplaceable significance of depositions”, Pet. at 10 n. 4,

after the motion for continuance was denied on May 9, 2019, Petitioner

had informed the Assistance State Attorney that she was not going to

depose 39 other Category A witnesses in this case1.  Therefore, it

does not appear to be irreplaceably significant to depose all the

witnesses which are set to testify at trial.  Accordingly, while

precluding a party from deposing a witness may constitute irreparable

harm in some cases, Petitioner has failed to show it would constitute

an irreparable harm.  In Adventure Marine and Outdoor, Inc. V.

Brennan, 807 So.2d 780 (Fla. 1st DCA 2002), this Court denied the

petition for writ of certiorari because the trial court had not

prevented the parties from deposing the other party or witness and the

discovery sought did not go to the heart of the case.  Id. at 780.  

1 The State would note that after this conversation took
place, Petitioner did request to reschedule the deposition of one
witness with the Federal Bureau of Investigation after additional
information came to light during a new search of a cloud account. 
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Likewise, this Court should deny the petition in this case because the

matter does not go to the heart of the case against Petitioner.

Nevertheless, while the State does not believe Petitioner has shown

that the trial court departed from the essential requirements of law

or cause irreparable harm, the State’s concerns regarding this

petition differ from Ms. Adelson’s concerns.  While Ms. Adelson is

concern with having to appear at a deposition only to assert her

privilege against self-incrimination, the State is far more concerned

with unnecessarily delaying the trial.   Ms. Adelson has been listed

as a witness since 2016.  Petitioner did not seek to depose her until

April 19, 2019.  More importantly, this case has been continued

numerous times.  Florida’s Constitution now provides victims of crime

“The right to proceedings free from unreasonable delay, and to a

prompt and final conclusion of the case and any related postjudgment

proceedings.” Fla. Const. Art. I, § 16,(10).  
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WHEREFORE, the State respectfully requests this Honorable Court to

deny the Petition for Writ of Certiorari. 

Respectfully submitted,

ASHLEY MOODY
ATTORNEY GENERAL

/s/ Trisha Meggs Pate_______
TRISHA MEGGS PATE
Tallahassee Bureau Chief,
Criminal Appeals
Florida Bar No. 045489

OFFICE OF THE ATTORNEY GENERAL
THE CAPITOL
TALLAHASSEE, FL 32399-1050
(850) 414-3300
COUNSEL FOR APPELLEE
[AGO #Ll9-1-06107 ]

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing

Response has been furnished through Florida’s E-filing portal to

Kristen Kawass, Esq. Kristen@kawasslaw.com, Georgia Capplemant,

Assistant State Attorney at CapplemanG@leoncountyfl.gov,, John F.

Lauro, Attorney for Wendi Adelson, and to the Honorable James

Hankinson, by email at hankinsonj@leoncountyfl.gov on this 23d   day

of May 2019.

/ s/  Trisha Meggs Pate
________________________________
Trisha Meggs Pate
Attorney for the State of Florida

[F:\Users\CRIMINAL\TRISHA\DCAfiling2019\magbanuaDCA-responsecertpet.wpd --- 5/23/19,4:26
pm]
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