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PRELIMINARY STATEMENT 

 The Honorable James C. Hankinson issued a protective order below 

precluding Petitioner Katherine D. Magbanua (“Magbanua”) from taking a defense-

compelled discovery deposition of non-party witness Wendi J. Adelson (“Adelson”).  

The trial court’s decision was based upon Adelson’s representation that, on the 

advice of counsel, she would assert her rights under the Fifth Amendment to the 

United States Constitution and Article I, Section 9 of the Florida Constitution 

(hereafter, “constitutional rights”) in response to any substantive questions posed 

during the requested deposition.  The trial court properly determined that Adelson 

had a legal basis for asserting her constitutional rights; that the proposed deposition 

possessed no evidentiary value for Magbanua; and that the proposed deposition 

would serve no useful purpose. 

Magbanua thereafter filed an Emergency Petition for Writ of Certiorari from 

the Criminal Division of the Circuit Court of the Second Judicial Circuit in and for 

Leon County, Florida (“the Petition”) with this Court.  Relying almost exclusively 

on civil cases, the Petition asks the Court to grant the extraordinary remedy of 

certiorari, despite no credible showing of irreparable harm.  Indeed, the law in this 

District is clear that Magbanua must challenge the trial court’s purported error 

through the post-judgment appeal process.  Thus, this Court lacks jurisdiction to 

grant the requested relief. 
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The Petition also fails to demonstrate how the trial court, acting within its 

discretion to grant or limit discovery, departed from the essential requirements of 

law in issuing the challenged protective order.  Therefore, even if this Court did 

possess jurisdiction to consider Magbanua’s request, the Petition should nonetheless 

be denied. 

STATEMENT OF THE CASE AND FACTS 

I. THE PROCEEDINGS BELOW 

 On November 29, 2016, a grand jury indicted Magbanua for first degree 

murder pursuant to section 782.04(1)(a)(1), Florida Statutes.  App. 1.1  The 

indictment alleges that Magbanua participated in the killing of Daniel Markel 

(“Markel”), Adelson’s ex-husband, on July 18, 2014.  Id. at 1.  The State has also 

brought charges against Sigfredo Garcia (“Garcia”) and Luis Rivera (“Rivera”) 

relating to Markel’s death.  See State v. Garcia, Case No. 2016-CF-1581-A (Fla. 2d 

Jud. Cir.); State v. Rivera, Case No. 2016-CF-1581-B (Fla. 2d Jud. Cir.).  Rivera has 

                                                           
1 Citations to Magbanua’s Emergency Petition for Writ of Certiorari from the 
Criminal Division of the Circuit Court of the Second Judicial Circuit in and for Leon 
County, Florida are cited herein as “Pet.”  Citations to the State of Florida’s 
(“State’s”) Response to Petition for Writ of Certiorari are cited herein as “State Resp. 
[ ].”  Citations to Magbanua’s Appendix to Petitioner’s Emergency Petition for Writ 
of Certiorari are cited herein as “App. [ ].”  Citations to Adelson’s Supplemental 
Appendix are cited herein as “ASA-[ ].” 
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pleaded guilty.  ASA-001–002.  On June 21, 2018, this Court entered an order 

joining Magbanua’s and Garcia’s cases for trial.  ASA-012. 

 Adelson is a member of the Florida Bar and a witness in this case.  Following 

Markel’s death, Adelson spoke with investigators regarding her relationship with 

Markel and the couple’s children.  App. 9, Probable Cause Aff. at 2; see also Pet. at 

9.  The State provided a copy of Adelson’s statement to Magbanua in November 

2016.  See App. 4 at 6; see also State Resp. at 3.  According to the State: 

Wendi Adelson was Dan Markel’s ex-wife and at the time of his murder 
there were issues relating to the custody of Adelson and Markel’s 
children.  The theory of prosecution in this case is that some members 
of the Adelson family were unhappy with the custody situation of the 
minor children and contracted with Garcia and Rivera using 
[Magbanua] as the middleman to murder the victim. 

 
State Resp. at 3. 

 The State has not subpoenaed Adelson in connection with its investigation or 

to appear for a deposition in this matter, nor does it intend to.  See State Resp. at 6.  

Instead, the State seeks to subpoena Adelson to testify at Magbanua’s trial, which 

will automatically confer use and derivate use immunity on Adelson’s anticipated 

testimony pursuant to section 914.04, Florida Statutes.  See id. at 4–5.  If 

subpoenaed, Adelson intends to cooperate fully and testify at trial.   

II. ADELSON’S PROTECTIVE ORDER 

On April 19, 2019 – nearly two-and-a-half years after receiving Adelson’s 

statement and on the eve of trial – Magbanua served Adelson with a deposition 
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subpoena pursuant to Florida Rule of Criminal Procedure 3.220(h).  App. 5, Ex. 1.  

In response to the subpoena, Adelson’s counsel advised Magbanua that, on the 

advice of counsel, Adelson would assert her constitutional rights in response to any 

substantive questions posed during a defense-compelled deposition in this matter.  

App. 5 at 2.  Magbanua nonetheless insisted on deposing Adelson, so Adelson 

moved the trial court for a protective order.  See id. 

 The trial court granted Adelson’s motion.  App. 7.  It held that “[t]here can be 

no doubt that the witness, Ms. Adelson, does have a legal basis to assert her rights 

to remain silent as to the circumstances of her ex-husband’s death.”  Id. at 1.  It 

further held that “[t]he assertion of one’s constitutional rights is not admissible at 

trial and would not be relevant for any purpose.”  Id.  Thus, Magbanua’s “assertion 

that [Adelson] should appear and have to claim her Fifth Amendment Rights as to 

each question would serve no useful purpose.”  Id. 

III. MAGBANUA SEEKS EXTRAORDINARY RELIEF FROM THIS COURT 

 On May 21, 2019, Magbanua filed the Petition seeking review of the trial 

court’s protective order.  See Pet. at 1.  The Petition alleges that “Magbanua’s efforts 

to enforce her pretrial discovery rights . . . have been improperly thwarted by the 

actions of the Circuit Court, resulting in irreparable harm to [her] throughout the 

remainder of the proceedings below.”  Pet. at 1.  The Petition does not describe what 

this purported irreparable harm is, apart from Magbanua’s vague claim of inability 
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to prepare her defense.  See id. at 9–10.  Yet, the Petition fails to explain how 

Adelson’s assertions of her constitutional rights during a discovery deposition will 

help Magbanua prepare for her trial. 

 The Petition also alleges that the trial court’s protective order departed from 

the essential requirements of law.  Id. at 13–18.  In support of this baseless claim, 

the Petition cites to numerous civil cases, which Magbanua suggests demonstrates 

that the trial court should have conducted a question-by-question analysis of 

Adelson’s assertion of her constitutional rights.  See id. at 14–17.  The Petition 

identifies no criminal case requiring such a procedure, nor does it identify any 

relevant, substantive question that Magbanua could ask Adelson that would not 

implicate her constitutional rights.     

  SUMMARY OF THE ARGUMENT 

I. To establish certiorari jurisdiction, the Court must consider whether the 

challenged order: (1) results in material injury for the remainder of the trial; and (2) 

cannot be corrected on post-judgment appeal.  Charles v. State, 193 So. 3d 31, 32 

(Fla. 3d DCA 2016).  The Petition fails under both prongs.  First, Magbanua has 

suffered no material injury that will continue for the remainder of trial because the 

proposed deposition would serve no useful purpose, and Magbanua will be permitted 

to question Adelson at trial, once Adelson has been afforded use and derivative use 

immunity in accordance with Florida law.  Moreover, even if Magbanua possessed 
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any Sixth Amendment right to the requested discovery, that right must yield to 

Adelson’s constitutional rights.  See Landeverde v. State, 769 So. 2d 457, 461 (Fla. 

4th DCA 2000).   

Second, any purported injury to Magbanua can be corrected on post-judgment 

appeal.  Indeed, this Court has made clear that certiorari relief is not appropriate for 

a criminal defendant challenging a pretrial discovery ruling, since a defendant 

“always has the right of appeal from a conviction in which he can attack any 

erroneous interlocutory orders.”  Segura v. State, -- So. 3d --, No. 1D18-520, 2019 

WL 1986256 (Fla. 1st DCA May 6, 2019) (quoting State v. Pettis, 520 So. 2d 250, 

253 & n.2 (Fla. 1988)). 

II. The Petition should also be denied because Magbanua cannot show that 

the trial court departed from the essential requirements of law.  Trial courts have 

broad discretion to either grant or deny discovery.  State v. Kuntsman, 643 So. 2d 

1172, 1173 (Fla. 3d DCA 1994).  After considering the proposed deposition, as well 

as Adelson’s legal basis for asserting her constitutional rights, the trial court properly 

exercised its discretion in granting the protective order.  Simply put, there was no 

miscarriage of justice.  See State v. Smith, 951 So. 2d 954, 957 (Fla. 1st DCA 2007). 

ARGUMENT 

Certiorari is an extraordinary remedy, which “should not be used to 

circumvent the interlocutory appeal rule which authorizes appeal from only a few 
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types of non-final orders.”  Smith, 951 So. 2d at 957 (quoting Belair v. Drew, 770 

So. 2d 1164, 1166 (Fla. 2000)); see also Wilson v. State, 913 So. 2d 1172, 1173 (Fla. 

5th DCA 2005).  An appellate court “may grant a petition for certiorari ‘only when 

the petitioner establishes (1) a departure from the essential requirements of the law, 

(2) resulting in material injury for the remainder of the trial (3) that cannot be 

corrected on post-judgment appeal.’”  Charles, 193 So. 3d at 32 (quoting Capital 

One, N.A. v. Forbes, 34 So. 3d 209, 212 (Fla. 2d DCA 2010)).  The Court must first 

“examine[] prongs two and three to determine its certiorari jurisdiction.”  Charles, 

193 So. 3d at 32.  If the second and third prongs are not met, then the Court “should 

dismiss the petition rather than deny it.”  Id.; see also CQB, 2010, LLC v. Bank of 

New York Mellon, 177 So. 3d 644, 645 (Fla. 1st DCA 2015) (“The requirement of 

material, irreparable harm is jurisdictional.  We must dismiss the petition if it is not 

met.”). 

 The Court should dismiss the Petition because Magbanua fails to demonstrate 

any material injury that cannot be cured on post-judgment appeal.  However, even 

if Magbanua could demonstrate material, irreparable harm – and she cannot – the 

Court should nonetheless deny the Petition because the trial court’s protective order 

does not depart from the essential requirements of law. 
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I. THE PETITION FAILS TO DEMONSTRATE ANY MATERIAL INJURY THAT 
CANNOT BE CURED ON POST-JUDGMENT APPEAL 

The Petition should be dismissed because Magbanua fails to demonstrate any 

material injury suffered as a result of the protective order below.  Moreover, any 

purported harm suffered by Magbanua can easily be cured on post-judgment appeal. 

A. The Petition Fails to Demonstrate Any Material Injury 

The Petition alleges that “[t]he material injury suffered by Ms. Magbanua at 

the hand of the trial court’s order is evident,” because Adelson is a “Category A” 

witness with “unique knowledge” of her relationship with Markel.  Pet. at 9.  This 

position is meritless. 

As an initial matter, no party in a criminal case is entitled to any inference 

from a witness’s assertion of his or her constitutional rights.  Apfel v. State, 429 So. 

2d 85, 86–87 (Fla. 5th DCA 1983); see also id. at 86 (holding that “[i]f it appears 

that a witness intends to claim the privilege as to essentially all questions, the court 

may, in its discretion, refuse to allow him to take the stand”). 2  The Petition does not 

explain what harm Magbanua could possibly suffer by being precluded from 

deposing Adelson, when Adelson’s counsel has already advised that she will assert 

                                                           
2 Additionally, depositions taken pursuant to Florida Rule of Criminal Procedure 
3.220(h) are inadmissible at trial.  Blanton v. State, 978 So. 2d 149, 155–56 (Fla. 
2008); see also Terrell v. State, 407 So. 2d 1039, 1040–41 (Fla. 1st DCA 1981) 
(“The substantive use of a deposition taken solely for the purpose of discovery has 
been held improper under the Florida Rules of Criminal Procedure.”). 
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her constitutional rights to any substantive questions.  See App. 5 at 2.  Thus, as the 

trial court correctly held, “[Magbanua’s] assertion that [Adelson] should appear and 

have to claim her Fifth Amendment Rights as to each question would serve no useful 

purpose,” since “[t]he assertion of one’s constitutional rights is not admissible at trial 

and would not be relevant for any purpose.”  App. 7 at 1. 

Nonetheless, Magbanua argues that she “is being deprived of essential 

discovery rights that will inevitably impair her ability to properly prepare her 

defense, including but not limited to exploring ‘areas of previous unknown relevant 

inquiry.’”  Pet. at 10 (citing Beekie v. Morgan, 751 So. 2d 694, 697 (Fla. 5th DCA 

2000)).  The Petition does not identify what these “areas of previous unknown 

relevant inquiry” are that Magbanua intends to explore with Adelson, or how these 

areas are material to her defense.  Regardless, “a defendant in a criminal proceeding 

has no constitutional right to take a deposition of any of the prosecution’s witnesses.”  

Kuntsman, 643 So. 2d at 1174 (citing Weatherford v. Bursey, 429 U.S. 545 (1977)).  

And even if Magbanua did possess a constitutional right to depose Adelson, that 

right must yield to Adelson’s constitutional rights against self-incrimination.  See 

Landeverde, 769 So. 2d at 461 (“However, ‘when the Fifth Amendment guarantee 

collides with the Sixth Amendment . . . the Sixth Amendment right must yield 

because to require one to incriminate himself in order to afford help to another would 
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be both unwise and unrealistic.’”) (quoting Walden v. State, 284 So. 2d 440, 441 

(Fla. 3d DCA 1973)) (alterations in original). 

State v. Mesa, 395 So. 2d 242 (Fla. 3d DCA 1981) is fatal to Magbanua’s 

alleged claim of material injury.  In Mesa, the trial court dismissed the defendants’ 

cases when two confidential informants refused to testify at their depositions on Fifth 

Amendment grounds.  Id.  The Third District Court of Appeal reversed the trial 

court’s “palpably erroneous” ruling, holding that even if the informants’ testimony 

was significant to the defendants’ cases, “[t]he state is not ordinarily obliged, at pain 

of dismissal, even to produce prosecution, much less defense, witnesses for 

deposition or trial.”  Id. at 242–43.  The Court further held that: 

The upshot of the situation below is simply that the testimony of two 
witnesses who may or may not be favorable became unavailable, at 
least pre-trial, to the defense because of the invocation of their 
constitutional rights.  The state has done nothing which, at this stage, 
calls for any judicially-imposed sanction whatever. 

 
Id. at 243; see also Lavette v. State, 442 So. 2d 265, 267 (Fla. 1st DCA 1983) (citing 

Mesa with approval and holding that the State need not produce prosecution or 

defense witnesses for deposition or trial). 

 The same is true here.  Although Magbanua may not have an opportunity to 

depose Adelson prior to trial, the record below is quite clear that Adelson will testify 

once the State serves her with a subpoena and she obtains the full immunity 

protections under Florida law.  At that time, Adelson will provide complete and 
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accurate testimony concerning this matter, and Magbanua will be free to cross-

examine Adelson without infringing on her constitutional rights.  See Chambers v. 

State, 200 So. 3d 242, 244 n.2 (Fla. 1st DCA 2016). 

B. Any Purported Harm Can Be Cured on Post-Judgment Appeal 

 Even if Magbanua could demonstrate material injury – and she cannot (see 

supra pp. 8–11) – this Court has consistently held that “orders having the effect of 

denying discovery are almost invariably not reviewable by certiorari because of the 

absence of irreparable harm.”  Eutsay v. State, 103 So. 3d 181, 182 (Fla. 1st DCA 

2012) (quoting Boyd v. Pheo, Inc., 664 So. 2d 294, 295 (Fla. 1st DCA 1995)) 

(emphasis added).  This is particularly true where, as here, a criminal defendant is 

seeking certiorari review of a pretrial discovery order.  Indeed, “[a] criminal accused 

can always attack an interlocutory order by an appeal from a judgment and 

sentence.”  Wilson, 913 So. 2d at 1173.  Thus, a criminal defendant’s challenge to a 

pretrial discovery order is more appropriately addressed “by direct appeal, if and 

when the [defendant] is convicted.”  Earnest v. State, 253 So. 2d 458 (Fla. 1st DCA 

1971). 

 This Court recently affirmed these principles in Segura v. State, -- So. 3d --, 

No. 1D18-520, 2019 WL 1986256 (Fla. 1st DCA May 6, 2019).  In Segura, the 

defendant, who was charged with four counts of murder, sought to introduce 

evidence at trial that another man confessed to the alleged murders.  Id. at *1.  The 
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trial court excluded the evidence, and the case ended with a hung jury and mistrial.  

Id.  Prior to his new trial, the defendant petitioned this Court for a writ of certiorari 

seeking admission of the purported confession; however, this Court declined.  Id.  It 

held that “the asserted harm [was] not irreparable” because “[i]f a trial court 

erroneously admits or excludes evidence in a criminal trial, that error can be 

corrected on direct appeal.”  Id.  The Court further stated: 

Indeed, in State v. Pettis, in which the Florida Supreme Court 
recognized that the State can seek certiorari relief because the State 
cannot seek review of a judgment of acquittal, the Court noted that 
“[t]he defendant does not suffer the same prejudice because he always 
has the right of appeal from a conviction in which he can attack any 
erroneous interlocutory orders.” 
 

Id. (citing Pettis, 520 So. 2d at 253 & n.2) (emphasis in original).   

The Court rejected the defendant’s argument that this general rule was 

inapplicable based upon his unique circumstances – namely, “that with the disputed 

evidence he would be acquitted and that without it he will likely face another 

mistrial” – instead holding that: 

[Defendant’s] circumstances are indeed unusual, but none grants us 
jurisdiction for the pre-trial review of disputed evidentiary issues.  
Neither pretrial detention nor the possibility of another mistrial 
constitutes the type of irreparable harm necessary to support certiorari 
jurisdiction. 
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Id. (emphasis added).  Thus, the Court dismissed the petition.  Id. at *2.3 

 The Court should do the same here.  The Petition makes no attempt to argue 

why the purported harm resulting from the protective order cannot be corrected on 

appeal.  See Pet. at 12–13.  Instead, it incorrectly claims that “Florida law has 

consistently recognized that the type of material injury complained of herein is one 

that cannot be remedied on appeal as ‘there is no practical way to determine after 

judgment how the requested discovery would have affected the outcome of the 

proceedings.’”  Id. at 12 (quoting Solonina v. Artglass International, LLC, 256 So. 

3d 971, 974 (Fla. 3d DCA 2018)).  The Petition does not cite a single criminal case 

for this proposition.  See id. at 12–13.  And with good reason—“the ordinary avenues 

of appellate review” are sufficient to protect Magbanua’s discovery rights.  Eutsay, 

103 So. 3d at 183.  As this Court previously held in Eutsay: 

Although Petitioner may not be able to proffer any withheld evidence 
for the record, he will be able to present arguments on appeal similar to 
those he has presented in his petition.  If Petitioner is required to 
proceed to trial under an erroneous ruling effectively denying 
discovery, and he preserves the issue, the burden will be on the State to 
establish beyond a reasonable doubt that he was not procedurally 
prejudiced. 
 

Id. 

                                                           
3 Inexplicably, the Petition omits any mention of this Court’s holdings in Segura, 
Eutsay, or Earnest. 
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 In short, Magbanua fails to allege any material, irreparable harm caused by 

the trial court’s protective order.  Therefore, the Court should dismiss the Petition. 

II. THE TRIAL COURT DID NOT DEPART FROM THE ESSENTIAL REQUIREMENTS 
OF LAW   

Lastly, Petition claims that the trial court departed from the essential 

requirements of law in issuing the protective order because it failed to require 

Adelson to appear for the proposed discovery deposition and “rule on each 

individual question to which Adelson invoked her Fifth Amendment privilege.”  Pet. 

at 13, 16.  This argument is without merit. 

Indeed, Magbanua identifies no criminal case requiring such a procedure.  See 

Pet. at 13–18.  In a civil case, the legal basis for a witness’s assertion of his 

constitutional rights may require further inquiry, since the proceeding itself is not 

criminal in nature.  However, in a criminal case such as this, there can be no question 

that Adelson’s constitutional rights are implicated.  As detailed above, the State’s 

theory of prosecution is that certain members of the Adelson family conspired with 

Magbanua and others to murder Adelson’s ex-husband.  State Resp. at 3.  Although 

the State has never claimed that Adelson was involved in the alleged murder, “one 

of the Fifth Amendment’s ‘basic functions . . . is to protect innocent [people] . . . 

who otherwise might be ensnared by ambiguous circumstances.’”  Ohio v. Reiner, 
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532 U.S. 17, 21 (2001) (quoting Grunewald v. United States, 353 U.S. 391, 421 

(1957)) (emphasis and alterations in original).4 

Even if the trial court’s determination regarding Adelson’s legal basis for 

asserting her constitutional rights was wrong – and it is not – certiorari relief is still 

not warranted.  In considering whether the trial court departed from the essential 

requirements of the law, this Court has held that “[i]t is not for [the Court] to say 

that the trial court’s analysis is correct or incorrect,” but “whether the trial court 

committed an error so serious that it amounts to a miscarriage of justice.”  Smith, 

951 So. 2d at 957 (emphasis added). 

No such miscarriage of justice occurred.  The trial court, having presided over 

this matter for more than two-and-a-half years, was in the best position to assess 

Adelson’s legal basis for asserting her constitutional rights.  See United States v. 

Thornton, 733 F.2d 121, 125–26 (D.C. Cir. 1984) (“A trial judge may appraise a 

claim of privilege in light of his personal perception of the peculiarities of the case 

and should not be overruled unless it is perfectly clear that the witness is mistaken 

and that the answer cannot possibly incriminate.”) (internal quotations and citation 

                                                           
4 This danger is not imagined or speculative.  Throughout the proceedings below, 
certain defendants have made baseless claims against Adelson in an effort to unfairly 
incriminate her.  See, e.g., ASA-006–010 (Rivera claimed to see Adelson and her 
children with Markel shortly before the alleged murder—a claim refuted by Lead 
Investigator Craig Isom); ASA-014 (Magbanua’s Counsel: “For all we know Wendi 
Adelson is going to start lying to save her family.”).  
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removed); United States v. Tsui, 646 F.2d 365, 368 (9th Cir. 1981) (“A trial court 

may sustain a claimed right to refuse to testify if the court, based on its knowledge 

of the case and of the testimony expected from the witness, can conclude that the 

witness could ‘legitimately refuse to answer essentially all relevant questions.’”) 

(quoting United States v. Goodwin, 625 F.2d 693, 701 (5th Cir. 1980)).  The trial 

court did just that—determining that “[t]here can be no doubt that the witness, Ms. 

Adelson, does have a legal basis to assert her rights to remain silent as to the 

circumstances of her ex-husband’s death.”  App. 7 at 1. 

Based upon this determination, the trial court correctly exercised its discretion 

to preclude the proposed deposition.  See Kuntsman, 643 So. 2d at 1173 (“[I]t is 

within the sound discretion of the trial judge to grant or limit criminal discovery.”).  

Indeed, under Florida Rule of Criminal Procedure 3.220(l)(1), “the [trial] court shall 

at any time order that specified disclosures be restricted, deferred, or exempted from 

discovery, that certain matters not be inquired into, that the scope of the deposition 

be limited to certain matters . . . or make such other order as is appropriate to protect 

a witness from harassment, unnecessary inconvenience, or invasion of privacy, 

including prohibiting the taking of a deposition.”   

Here, the trial court determined that Adelson’s assertion of her constitutional 

rights would not be admissible at trial or be relevant for any purpose.  See App. 7 at 

1.  It thus held that Magbanua’s proposed procedure – having Adelson appear to 
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assert her constitutional rights to each deposition question – “would serve no useful 

purpose.”  Id.  Indeed, recent public statements by Magbanua’s counsel, including 

inappropriate speculation that a member of our Bar will perjure herself (see ASA-

014), suggest that the true purpose of the proposed deposition is to harass and 

disparage a witness in advance of trial.  In short, the trial court’s decision to grant 

the protective order was not in error, let alone a departure from the essential 

requirements of law.  Therefore, the Court should deny the Petition. 

CONCLUSION 

WHEREFORE, Adelson respectfully requests that the Court dismiss or deny 

the Petition.   
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